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Th*  Imtitute  Hm  atttmptMi  to  obtain  tha  batt  original 
eopy  availabia  for  filming.  Faaturai  of  tfiit  copy  wMch 
may  ba  bibliographieally  uniqua.  wrhich  may  altar  iny 
of  tha  imagn  in  tha  raproduetion,  or  which  may 
significantly  changa  tha  usual  mathod  of  filming,  arc 
chackadiMlow. 


□  Coloiirad  covari/ 
Couvartura  da  ioulaur 

□  Covar  (  damagad/ 
Couvartura  andommagia 

□  Covars  rastorad  and/or  laminatad/ 
Couvartura  rattauria  at/ou  palliculia 

□  Covar  titia  mining/     "^       '    '    ' 
La  titra  da  couvartura  manqua 
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CokMirtd  inapa/ 

Cartas  gtographiquas  jm  ooulaur 


□  Colourad  ink  (i.a.  otbar  than  Mua  or  Mack)/ 
Encff  da  ooulaur  (i.a.  autro  qui  Maua  ou  noira) 

□  Colburadpfatas  and/or  illus)trations/* 
Planchas  at/ou  illustrationf  an  coulaur 


Bound  with  otfiar  material/ 
RaM  avac  d'autras  documants 


□ 

jj~7~|  Ti|^t  binding  may  causa  shwJows  or  distortion 
LjU  along  intarior  margin/ 

La  raliura  aarrte  pMit  causar  da  l*ombra  ou  da  tai 
distorsion  la  long  da  la  marga  intiriaura  j 

□  Blank  laavas  addad  during  restoration  may  appear 
nvithin  tha  text.  Whenever  possible,  these  have 
V    been  omitted  from  filming/ 
.    llsepeutquecerMines.pagasblanchM \iou«kes 
,'     tors  d'une  restauration  apparfjnant  dans  la  texta, 
^  fljiais,  Iqrsqua  cela  Mait  poaslU^cas  pages  n'ont 
pasMfilmfcs.        . 
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Additkmal  comments:/ 
Cominentaires  suppltmantalres: 


L'Institut  a  microfilm*  la  meilleur  exemplaira  qu'il 
'   hii  a  At*  possibte  da  se  procurer.  Les  dAtails  de  cat 
axemplalire  qui  sont  peut4tre  uniques  dM  Itoint  de  vue 
MMiographiqua,  qui  peuvent  modifier  une  ima«i      > 
raproduite.  ou  qui  peuvent  exiger  une  modification 
dans  la  mithode  normala  de  f  ilmege  sont  indiqu4s 
ci-dessous. 

□  Coloured  pages/ 
Pages  de  cpuleur 

□  Ngas  damaged/ 
Pages  endommagies 

□  Pages  restored  and/or  laminated/ 
Pages  restaurtas  et/ou  pellhMlles 

m  Pages  diseokNired.  stained  or  foxed/ 
Pages  d«cohK«es,  tachkties  ou  pk|M«es 

□  Pages  detached/ 
Pages  ditach«M 
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Qlhowthrough/ 
Transparence    ' 

□  Quality  of  print  varies/ 
Qualit*  kitgale  de  I'impression 

□  Continuous  pagination/ 
Pagination  continu» 

'       I 

□  Includes  index(es)/  . 
Comprend  un'(des)  Index 

Title  on  header  taken  from:/ 
Le  titre  de  I'en-ttte  provient: 

□  Title  page  of  issue/ 
Page  da  titra  da  la  livralson 

□  Captkm  of  issue/ 
Titre  de  dtpart  da  Ip  livraison 
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p~l  Masthaed/ 


G«n«rk|ue  (p«rkMlk|uis)  de  la  livraison 


Various  pagings.  There  are  some  creases  in  the  middle  of  pages. 
Pagination  multiple.   11  y  a  des  plis  dans  le  milieu  des  pages. 


This  item  is  filmed  at  the  reduction  ratio  checked  bekwv/ 

Ce  document  est  f  if m<  au  taiix  da  rMu^on  indiqui  ci-dassow. 
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Th«*eopv  fHiricd  hmf  hat  b—n  r«produc«d  thanka 
to  tha  ganaroaity  of: 

■      *  •  .  .  ' 

Urn  Library 
*         University  of  Vestarn  Ontario 

Tha  Imagaa  appaaring  hara  ara  tha  baat  quality 
poaaibia  conaidaring  tha  condition  and  lagibility 
of  tha  original  copy  apd  in  Icaaping  with  tha 
filffilng  eontraet  apaclficatlona. 


•Original  eoplaa  in  printad  papar  covara  ara  fllmad 
baginning  witl\,|fia  front  covar  and  anding  on 
tha^at  paga  with  «  printad  or  illuatratad  impraa- 
aion.  or  tha  back  covar  whan  appropriata.  All 
othar  original  copiaa  ara  filmad  baginning  on  tha 
firat  paga  with  a  printad  or  Illuatratad  impraa- 
alort.  and  anding  on  tha  laat  paga  wirlth  a  printad 
or  Illuatratad  Impraaaion. 


Tha  iaat  racordad  frama  on  aach  microficha 
ahail  contain  tha  aymbol  ^^  (moaning  "CON- 
TINUED"), or  tha  aymbol  V  (maaning  ''END"), 
whichavarjippliaa. 

Mapa.  plataa.  charta.  ate.  mayba  fllmad  at 
diffarant  riiduction  ratioa.  Thoaa  too  iarga  to  ba 
antlraiy  included  in  onf  axpoaura  ara  fllmad 
baginning  In  tha  uppar  laft  hand  comar,  laft  to 
right  and  tout  to  bottom,  aa  many  framaa  aa 
'Taqulrad.  Tha  following  diagrama  llluatrata  tha 
mathod: 


L'aMamplaira  filmA  fut  raproduit  grica  A  la 
g4n«roait4  da:  y        ■ 


Law  Library 

University  of  Hattarn  Ontario         .    !'• 

Las  i^nagaa  iuivantaa  ont  4ti  raprbduitat  avac  la 
plus  grand  toin.  compta  tanu  da  la  condition  at 
da  la  nattat*  da  I'axamplaira  film*,  at  m 
conformity  avac  iaa  conditiona  du  contrat  da 
f  ilmaga.  ^s 

^Laa  anamplaifaa  originaux  dont  la  couvartura  an 
"  papiar  aat  lmprim«a  aont  film«a  •n  commandant 
par  la  pramiar  plat  at  an  tarminant  aoit  par  la 
darni*ra  paga  qui  comporta  una  amprainta 
d'impraaaion  ou  d'illuatration.  aoit  par  la  sacond 
plat,  aalon  lo  caa.  Touriaa  aui^aa  axamplairaa 
originaux  aont  filmia  an  commandant  par  la 
pramlAra  paga  qui  comporta  una  amprainta 
d'impraaaion  ou  d'illuatritlon  at  an  torminant  par 
la  darnlAra  paga  qui  comporta  una  taiia 
amprainta.         '         » 


Un  daa  aymbolaa  auivanta  apparattra  aur  la 
darnlAra  imaga  da  chaqua  microficha.  salon  la 
caa:  la  ayihbola  — ^  aignifia  "A  SUIVRE".  la 
aymbolo  ▼  aignifia  "FIN". 
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Laa  cartaa,  planchaa.  tablaaux.  ate.  pauvant  Atra 
filmAa  A  daa  taux  da  rMuction  diff«rants. 
Lorsqua  la  document  aat  trap  drand  pour  Atra 
raproduit  an  un  paul  cHch*.  11  aat  film*;  A  partir 
da  I'angia  tupAriaur  gaucha.  da  gauchh  A  drpita. 
at  da  haut  an  baa.  an  pranant  la  nombra 
d'imagaa  nAcaasaira.  Laa  diagrammas  suivants 
illustrant  la  mAthoda. 
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ERRATA. 

On  page  240,/or  "  6  PaintJ  rraJ  "  6  Tauati  '.'/or  "  VII  Faun 
"  Norih  Cote,"  remi  Northcoie     . 

On  p.  .133,  In  the  giimmary  of  Laurent  et  al.  tb.  Labette,  for  '■ 
'redf/"  lessor  can  termipate:" 

On  page  337,  In  the  guni/iiary  of  ftelt  ts.  Cmlin  and  Sineenneii,if 
of  the  tenant  are  the  gn^b  for  Hie  rent  of  the  whole  year^  thong  li 
rr.aJ^'  Held  that  the  goods  of  a  tenant  under  a  verbal  lease  art 
for  the  rent  of  the  last  six  months  of  the  year  i^xpired,  and 
under  the  aiiihority  of  Earira.  Caeey,  4,  L  C.  Repts.  30, 
p.  406." 

(D.8.L.) 


"read  "  VII  Taunt;  "/w. 
Ih^  lessee  <can  tlrminate," 

/o/  "  Held  that  the  goods 

the  red  be  not  all  due," 

the  gage  of  the  landlord. 

ftlso  for  the  curcu^rear, 

te^Mui 


conlirm  id  In  appeal,  same 
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OOUrtTOP  QUKKItS  HKN(Jlf. 
FROM  Tin  SoIrioii  Court,  DmTiiiOT  or  Monthai.. 


\h,  6tii  D(iCKMUKR,  laao. 
B,  Bort.,  bii.  J.,  Aylwin 


Coram  Sitt  L.  II.  LAFoNTAii*!!,  Bart.,  Cii.  J.,  AvLwm,  J.,  Duval,  J.,  Mi- 

RKW'TII,  Jr.,  MONDELET  (C);  A.  4. 

•  A         No.44.       ■  '  *  .'  ^ 

*      "  '  V    "7 

'  •  0l'MSllNO|T^(yVrti«<(^«(«<A«6Wi6r/»ir), 

.      ^^"^^^ "  *''t((^'potanti inihe  Court  kf low), 

" — »i^     '    »  ^'~~~^  ■        .  .        RiBPONUUTI., 

""""uwVnd  ™iirr.  t'"""":' "!•;'"  '^^  ••*'""'  *"""  -"'-""""y  '■••«»'nt  l.,  .;  common 
,V.      "'.<"'"""«  "» "•«  PHnclplM  .^1,0  law.of  commoroo,  .n.l  «.pH,|,||y  „„dor  tho  edict 

8rd  Tl..t  .n  «..,um™i  of  tl...  l„,or«.t  of  lh«  Insolvent  In  hi.  le«o  orlow.  of  the  prcmZ.  ,^„: 
U^.lnK  tho  prop,.,.,  .old.  without  .«,>,. c.u.l  a4,lacr,n,ntor  othor  ^Jwlc  of  ^-^^ZTr^W/" 

4th  V!  «  ""t"'  ""'""'  '"  '•*  -  '«"°"  «="""'»" «"  «"»•«'  third  ^rtlo..  • 

lent  to  tho  atlion  rteotatoirt  or  aeli^  /'aiiUana.  ,  ,  •■|uit». 

This  was  an  appeal  from  a  judgment  rendered  by  tho  Sup<5rior  Court  at 
Montreal,  oatl«  27th  of  Mareh,  1868,  as  reported  at  page  196and  scq.  of  the 
ind  volume  of  tho  L.'  C.  Jurist. 

fthune,  for  thd  ApN|lants?ofltored  tho  same  ai^^menjaa  is  ttjpojted  at  page 
197  and  wq.  of  the  2n(f  tjol.  L.  C.  Jurist,  and  submitted  in  adSa  the  fol- 
lowing  proptostti^s  of  law  and  authorities  in  support  thereof: 

Vol.  y.^i-l. 


^ 


\ 


•*'  I 


COURT  pp  QUKKN'8  BBNCII,  1859. 


Cmi^  «« ,1..  I    Tl»t  th.  property  o/  «n  Iniolf ent  ii  th«  g^g,  ro*««„  of  .11  bU  cr«.iiton 
SmuPW  •!.        •'"""•  ""  ""» '  •"!•  "'  '«".  p.  m-  "  II  f'iut  ttutil  obwrver,  4£." 
Mrjion  v..  Dlckwn,  arJ  L.  C.  |l,«w  UoporU,  p.  05  aii.l  w.,. 

a,  Timt  lb«  notorious  in.oUcncjy  of  «  tr...l«r  m.klng  «  conreyanw  or  lale  of  hit  cflbct. 

U.  In  l.»v  a  pn.*un.plU...  of  fr.  ,d,  iufflciout  to  tbrow  «b«  «««,  ;,n.A„«,/<  of  good  foilU 

Y  oil  the  piirihucr.  /  »  v»  iiuiu 

/  n  Toulllter,  5f  ().  3.18,  p.  383.    j  U  (k-u  .le  tempt  qui  teit  6coul6,  4c »        '        "• 
,    a  OhHwlon-Tmit.!  (liiOol.    ffo.  208,  p.  :i7;».    No.  271,  p   J38 

"/      irrrM.-O.''"'''*"  '**''""*t"  ^'""'"  '"'  ••  '"•     '*'''"'""  °'  "•  *'^'"'"»'  '•■»« 

3,  TbHt  the  knowle.lKo  of  the  insolvency  on  the  part  of  the  purchaser  it  »lwiiy«  con.U 
aenxl  Hi  A  pnrtioipiitiun  in  th|)  fraud  of  She  insolvent. 

J'..thirr,  vfiito,  No.  XiO,  ln«t  jiarngrnpli.     .Vouv.  Den*(yr/,8  Fra.ido,  li.  80 

2  (•Imrdon,partof.\o.a7l,i^4.10.    Lori  ra.^ine  .,u'il  uou  diplnccment,  *c. 

4.  Tlinr  ,//y,/,<r.>«,.,ir  or  otiicr  ^iKjcloitof  octuttl  delivery,  iraliiion  Mh,  iMecoMary  to 
rt      paw  the  prO|»crty.  |         r  '  •-••vv»..»r;r  .„ 

ri>tliicr,  venle,  No.  320,  flr«t  pamgrapb.  •• 

,.      .7  Toullllcr,  No*.  34,  .».•.,  .W. 

Tropiong,  vcnto,  1  vol.,  No.  42.       •  V"*:       ■ 

\     1  Hourj.in,  p.  140,  tit.  1,  oh.  oi  s.  3,  and  p.  f4.'5,  i.  1  of  ch.  fl.  ill  \.  P' 
il'uiiu-iim  iind  Swd,  3rd  vol,  ll.  C.  Law  Rep.,  p.  44<J  and  soq.  ^ 

^iMbitt  anil  Tlie  Hunk  of  Moijtreal,  9  L.  C.  Law  «op.  p.  103. 

^iiifeRniKli,  Q.  C,  follrtwtd  J^i  the  same  side,  contending  that  insolvoncy 
oi.t.ratcd  .18  n  8p..cic.  of  inUdicfion,  and  tnjndcring  all  galea  of  the  insolvent 
iilhsolutcly  null  und  void,  and  cited  the  following  nuthorities  :— 

■'"."-'f Tro"."'"""""'"-'  ""  '■"T""'*'"'"'  •*"  Commerco  de  1073  annoM,  par  Bicane,  p 

1.17,  IfiH,  Lit*,  intini'  KIO.  '  '  '   ' 

l8.unbert-Anci,mne8LoixFrnl(;aisf8,To.nel6,  p.  349,.150.     Edit  de  Mai   1009 
Lcluvrc  &  Auger-  DCcisionsfdcs  Tril.unaUx,  Tome  3,  p.  CO.    Bry.on  ct  al.,  Appelant., 
ct  Dick«ou,  intimi'.  I  ,  "  ' 

Meni— P.  44ti,  Honncinn,  Appc'^nt,  et  Seed,  Intime.  / 
Noiiveau  DenizHrt— Vo.  Fniudci  Tome  9,  p.  7,"),  sec.  1,  No.  0. 
Uliardon— De  la  fraude.  Tome  2,  p.  'Mb,  No.  100.   \    '  ' 

Id.  p.  373,  No.  208.     ! 

Id.  'p.  389siiitedu  Noj.  21 

Id.  p.  4C0,  suite  dii  1  >o. 

1442. 

Biinquoroiitcs,  Tome  1,  p.  203,  No. 


Iledarride— Tome  3,  p.  221,  No, 
Boulay  Paty— Dos  faillites  et 
Buite  du  No.  f>4U. 


►.  3TI. 


200,   Tome  2,   p./ 70, 


^ 


*     ♦■• 


,^' 


Capmas-De  la  Rfvocation  d^s  Actes  faits  par  le  dcbitenr  en  fraude  des  droiti  du 
Creanciw,  p.  08,  alinea  2.  * 

Rwou«r<J— Du  Traiti  des  Faillites,  Tome  1,  p.  371. 
Sayury— Le  Parfait  Negociant,  Tome  1,  p.  334,  llv.  4,  cb.  3. 

^   JJenrg  Stuart,  for  the  ResponjlcnU  :— 

The  case  under  consideration  involving   lar^'o  pecuniary  interests/ to   the 
Jtigaots,  d(jrivos  increased  ibpor^nco,  as  a  leading  cabo  regulating  th6  Law  of 
/^^t^'"*"'^  Creditor  in  ma^y  and  important  particulars.  ' 

^  To  ™ake' tie  application  k  the  authorities  to  be  cited,  a  short  statement  of 
tracts  m8y.b^||tructcd/roilj..|he  cases  of  the  Appellants  and  Respondents. 
/       '  y»«^Ppollantsrccovere(^judsmont  against  David  Mann,  in  March, 


\- 


1856, 


,»»■ 


^•.•/ 


.  -/ 


COUnX  OF  QUEEN'S  BENCH,  18&9. 


8 


noM)  par  B£cane,  p 


■/ 


•ud.iMUod  an  exooution  io  Ootobor  followinfit,  and  the  good*  wore  iioiied  u  ifciuuUag*<^*i-i 
iu  the  poMCMion  and  tho  pro|)«rty  of  Duvid  Manu.  8aii?«tal. 

The  rt}ti|)oiiduutM  opp«)wd  tbti  noicuro,  booaiuo  tho  ofTuata  aoiiod  were  tho  pro- 
perty of  tho  opposauts,  and  noiiou  iar  promiHea  leafwd  by  ihoiu,  port  whoroof 
irorcaoquirud  by  aulo  from  David  Mann,  Ootobor,  1855,  (one  entire  year  pru- 
viuus  to  aeiiure)  and  a  triinHfur  of  iooiioa — oonMidoration  X2181  lii»,  paid  by 
iio^otittble  prouiisaory  notea.     Oppoaanta  ainoo  carried  on  tho  buMinoaa  in  their  i 

ovMi  names,  and  continue  to  carry  on  tlio  auuie  in  Notre  Damo  Street,  and  iu 
promises  in  MiQUt Sti-ett  hand  hi/  thmiiflves  hy  hatti  bef&ro  Hollo,  !7th  of 
January,  1850.    This  store  in  MoQill  Street  never  was  in  tho  oocupatioi^i  of. 
Duvid  Mono.  ' 

,  Tlio  appellant  oontostod,  because  defendant  was  and  has  boon  more  than  C 
months  preceding  UNsigunient  inHol vent,  en  (Uconjiliirc  that  pluintiiTs  were  crcdi- 
'  tors,  and  assignments  wore  made  to  defraud  plaintiffs.  The  price  was  below 
tho  value  of  the  goodx,  h»  traJitiim  riclle.  Defendants  coutiuuod  in  physical 
posscssioD,     Deed  simulated  null  and  void. 

The  Kespondeuts  relied  upon  the  following  grounds  iu  aupport  of  the  judg- 
ment of  the  Superior  Court: —        ,  ^mL'  ' 

1.  Tho  sale  otid  assignment  from  Duvid  Mann^fi^ho  opposauts  with  legal 
tradition,  vested  the  property  in  them,  and  a  direot^seiziiro  by  the  plaintiff,  even 
if  the  allegations  of  fraud  were  true,  was  illegal  and  ought  to  bo  set  aside. 

2.  Under  tho  influenoo  of  tho  French  law  the  remedy  nevor  ezcooda  the 
ynef. 

3.  Transaotions  between  an  iusoWont  debtor  and  another  are  perfectly  legal, 
uud  cannot  bo  set  aside  except  they  have  been  entered  into  enfrdude  des  Crian- 
cierx. 

4.  Tho  mode  of  setting.nside  a  fraudulent  assignment  is  limited  to  the  action 
)'ioocatoiroy  inasmuch  us  the  interest  of  the  complaining  creditor  is  measured 
by  the  amount  of  his  debt,  and  he  cannot  by  arbitrary  and  selfish  proceedingis 
disturb  arrangemeuts  entered  into  by  a  large  majority  of  the  creditors. 

5.  The  assignment  under  review  was  mu^o  for  a  specific  pride,  acknowledged 
by  almost  all  tho  creditors,  and  even  by  £ho  plaintiff  himself,  to  have  been  a 
bufficiont  price ;  the  complaint  originally  at  ifnd  about  the  time  of  the  assign- 
ment being  limited  to  the  disposition  and  division  of  the  proceeds,  such  dispo- 
sition and  division  having  been  made  by  tho  insolvent  in  aoeordance  with  the 
directions  of  a  largo  mujority  of  the  creditors,  which  of  itself  would  negative  the 
idea  of  fraud. 

6.  That  the  remedy  for  tho  pretended  grievance  of  tlio  plaintiff  wouU  have 
been  the  acti^fi  revocatoire,  praying  that  the  assignees  should  bring  back  the 
goods,  or  pay  to  the  plaintiff  the  dividend  which  he  considered  himself  entitled 
to,  or  even  the  whole  of  his  debt.' 

7.  The  delay  which  elapsed  after  the  rendering  of  the  judgment  in  favour  of- 
tho  plaintiff,  (March, -1856,)^before  issuing  an  execution  in  the  month  of  Ooto- 
bor following,  was  a  confirmation  of  the  sale  to  the  opposants,  and  an  implied 
consent  to  receive  the  dividend  offered,  otherwise  it  must  bo  looked  upon  as  a 
cunning  device  to  oc^&rce  the  assignees  to  pay  him  his  def^t,  rather  than  disturb 


m 


COURT  OP  QUERN'S  BENCH,  1869. 


\ 


\ 


from  .h,.  whLh     .   3l«  it"lT      ?""""*""»"  «  "*'•»'  -I" 
.ub^mon.1,  met  Zd      Id  ,V  V  T  r    "n.^''  °'"  "■  """  ""»"•«'"  '""' 

of  fraud,  cvon   nt  c  i«  u^c  llnT  ^.r'"""^ '"  '"''"^""  *""*  ^'^ «''"'»«"» 
Thn  /,.„  IT  '        ^  "''^'''"  ^''"  liieHtion  of  tradition. 

^  po^iiiZir:?^^::^  2':f ;"°  ^-^  -^  ^--«^-d  th. ,..  he  ,o.t  the 

charncti  of       vl'  1  E  to  ^        "  7"'"''""  "^  *'"  f'"""^'"'  -»  '"  "'« 
Thoro  i«  nootlior  kii.,1  nf  .™      •  =  ,  '"""'""     '»  "  «  poJucMion j.m  .»o  ? 

»™o„,  „j  X  iw  ~  t  zv° ";  ',"■ ""' """  '"'^'"  p- 

ino.    i.  .n  i„,J»     P""  ""»  "■  M  J"«ilicotion  of  their  nnanthoriiod  proecod- 

Jivory  to  them-  hlZ  1.  ^/  "  ««s'gn'nont  of  the  leases  made  dc 

^     Zil  Tlw-     '''^"^'''J"^"^'^.  °«"«»1  to  hove  any  dominion  or  control  over 

.     nout  foundation.     The  deed  was  cxae.ly  what  its  terms  imported.   The  pur- 


,/.■ 


COURT»OP  QUEfJN'S  BiSNOII,  1869. 


n  msarooly  obuin  tho' 

ico. 

e,  and  tho  suffioieney 

ribml  mA  (l«tailod  iit 
sf  all  tho  oroditora,  n 
f  men  of  undoubtod 
prioijr  of  tho  wilo  and 
biiijority  of  the  cre- 
'  objection  to  the  ono 
ipon  n  difibront  8c<ilc 
le  creditors,  intended 

nfini  part  of  the  sale   ' 
'  those  creditors  had 
of  tho  opposants,  or 
of  their  position  ns 
ivoid  error,  this  dis- 

the  question  of  tra- 
on  that  thjf  clement 
itioo. 

David  Mann  bcinR 
em  and  iH  retained 
in  that  case  is  not     ' 


.chaae  and   delivery  of  eertainv 
price,  iTpwarda  of  £1,WQ.     ;  .^  | 


effooUi,  and  the  pof  meat  of  •  large  cunuwUf  i 

siai(l>«ti 


The  busincan  RubM>(|Uontry  waa  Offripd  on  by  the  opposabta,  David  Mann  be- 
ing employed  by  them  to  niana^  '^7^^  ia  aaoerted  by  the  plaintiffa  that  the 
bu«ioeiiii  has  boon  carried  on  with  profit  and  suoeoiyi.  If  it  be  ao,  it  ia  entirely 
due  to  the  uionnH  and  credit  offordo^  by  the  opposanU,  without  which  it  iafair 
to  lUppooe  the  same  fate  would  have  awaited  David  Mdnn  oa  on  theoooaaioa  of 
the  firat  failure. 

The  creditors  in  this  ease  ban  only  exereiao  the  righta  of  a  debtoiit  and  aa 
David  Mann  could  not  have  set  up  aboenoe  of  delivery  iu  «  contest  with  the 
oppooants,  neither  oan  the  creditors. 

Tothier,  Vento,  NoB,314,  322. 

Delamare  et  Le  Poitvln.    Traito  de  la  Commission,  vol.  3,  No§.  231,  238. 

Duvergier,  Vehte,  No.  248. 

Troplong,  Vqate,  No.  274.  / 

If  not  a  deplaceniont  of  the  goods,^the  sale  and  transfer  of  lease  was  a  de- 
placement  of  vendor,  and  equivalent  to  "real  and  perfect  properly. 

The  effects  seised  were  in  two  different  tenements,  tho  one  formerly  posMSsed 
by  the  defendi^nt,  but  at  the  time  of; the  seisure,  and  for  twelve  months  pre- 
viously, possessed  by  the  opposijnts^' the  other  a  shop  leased  by  tho  plaintiffs 
themselvefl,  and  never  in  tho  possession  or  occupation  of  the  dofendent. 

The  respondonta  confidently  assert  j^il^at  the  seiiure  having  been  made  tuper 
non  domitio  et  non  potsidente  must  bie  discharged. 

The  next  pretension  of  the  plaintiffs  is  equally  untenable,  namely,  that  the 
fi?le  and  assignment  was  iVaudulent  and  ought  to  be  set  aside.  Even  if  this 
latter  pretension  wore  as  true  as  it  is  unfounded,  the  seiiure  must  be  set  aside 
inasmuch  as  the  statutes  of  the  country  have  provided,  thitf  no  attachment  or 
seiiure  shall  be  permitted  before  judgment,  unless  an  affidavit  be  first  made  al- 
leging cerUin  foots  as  justifying  such  attachment,  which  in  this  case  has  not 
been  done.  If  the  proceedings  of  the  plaintiffs  could  be  tolerated,  it  would 
be  in  the  power  of  air  unreasonoble  creditor  after  the  lapse  of  years  to  issue  an 
-CTtecution  against  a  purchaser,  under  the  frivolous  pretences  urged  by  the  plain- 
tiffs. In  the  present  case  the  seizure  was  made  one  entire  yeor  after  the  as- 
signment to  tho  opposants,  and  several  toonths  ofter  the  plaintiff  had  obtained 
judgment  against  the  defendant,  which  of  itself  ought  to  be  considered  an  ac- 
quiescence on  the  part  of  the  plaintiffs.  The  law  does  not  make  the  insolvent 
debtor  ineapnble  of  selling  his  property,  but  when  the  same  is  in  fraud  of  his 
creditors  permits  the  action  revocatoire  to  set  it  aside,  a  prooeeding  entirely  dif- 
ferent from  the  ono  adopted  on  this  occasion.  / 

The  case  relied  upon  by  the  plaintiffs,  Sawtell  and  Bryson,  decided  in  the 
Court  of  Appeals,  then  presided  over  by  Sir  lames  Stuart,  is  entirely  adverse 
to  the  plaintiffs,  and  favourable  to  the  opposants. 

In  t^t  ease,  after  insolvency,  notes  are  given,  and  a  judgment  by  confession 
is  obtained  against  the  insolvent  debtor,  the  Court  of  Appeals  did  not  declare 
that  tb^  transaction  was  a  nullity,  but  declared  that  the  judgment  creditor,  un- 
4er  the  oiroomstanoes,  ought  to  have  proved  that  he  had  given  consideriiUoB 


I  ■■ 
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•/ 
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■rj-'f' 
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CSBMtaff 


^ 


/■, 


^p. 


K 


,./' 


/■-. 


!^o:  i2,p.  83. 


•I.,  for  the  notes,  which  h«  hail  fbiWi  »«  j  i  ———*—— — ^_«, 

Itononurd  ftillltoa,  vol,  1,  p  2 

Ibid,  p,  91,  Onlinnnco  of  1(J7.'{. 
^Nouvcau  De,u.„rt  valo  fraude,  p.  73,  76.  No.  10.  p.  7«. 

I»i» fitting  to oUrvo  that  the  ordinnnco  of  IfiTq  5fWir«.i    ,       ', 

niy  qf  oroiitor.  m.,  „.  i„  d„aanoo  of  ii„  r™  .1  °       r  "^  ""'"• 

con-idcml  fraudulent  nndl  T,  .  *   P^wJing.    cuM   „„,  bo 

.b..r,±:'''"''°"''""'- ""  '^•^'-  ^•'«  •»  "pp-""  k.0.. .» 

J         fy^  ^n  aoing  80  dealt  w^^th   the  opposants,   would   not  .have 


A-.., 


>8ant8  known  to- 


COURT  OF  QUKKN'S  nRNOH,  1859. 


^ 


onxii^l  Mann.     The  •min«»mont  wm  known  to  tho  wlinio  of  JJh^na  oredltor*,  t 
M  he  bolic-vcii.    Aw«r«  that  it  wiw  n«p(..(l  v\  by  all  tho  oro.lltore  exmpC  3  or  4  of 
them,  aniooK  whom  tho  plointif.     No  ntUnnpt  nt  oonoonlmont,  known  Bmonff 
all  the  trade  K«nerallj.     SatUfiud  that  the  lftTiin««.nionl  no  nia.l«  wan  the  beat  . 
Hat  could  i)o  made  under  tho  circumxtanovfl,  and  it  won  iHirlcotly  fair  and  oqiil- 
"lublo.     CnuM  exutninril.  ♦' 

Thocompo«ilion  wiin  Ra.  in  tho  £  on  tho  new  oluiinx,  nnd  4n.  in  the  £  on  t^e 
old  nnd  bulanoo  of  the  now.  With  reforoiioo  to  niIoh  NubmN|uontly  made,  ulnn 
poraonHlIy  niuilo  tho  purohnnca  nnd  wilocted  tho  gwdn.  Not  boin^  di»<|M)iwd  to 
«rcdit  him,  mint  our  bookkuoiwr  to  Mr.  lto«»,  tho  op|Mwiint,  and  on  boin^ 
nuaurod  that  tho  gooda  would  bo  paid  for  by  tho  op(HHtanl<t  wo  delivered  th«- 
gooda.     In  one  inotanoo  defendant  paid  q^tth. 

Hoy.  Have  uindo  ofllnHiderHblo  mIm  to  Mann  oa  tho  a|t(ent  of  oppoannta 
aineo  the  mIo  in  Ootobor,  IHRO.  Atth^  time  of  tlio  luRt  nrran«ernont«  with  tho 
croditora,  then  nnd  Ui^w  think',  that  it  wuh  tho  best  itottlomont  that  could  bo 
made  for  tho  inturust  of  nil.  ,  _  \      '  , 

A.  B.  ^tewart.  Uonsidorod  nt  tho  time,  and  atilt  oonii!J*r,  that  tho^arrHnxc- 
Ijicnt  by  which  tho  coinpoHition  wijin^aoourcd  wa»  tho  bent  unJtor  tho  ciroumiitan- 
cos  which  could  have  been  made,  ft  was  oonHidortd  by  tho  oroditora  to  bo  the 
most  aeoure  and  judicious  modo  of  Bottling'  tho  estate.  -It  wns^uderHtood  t) 
Imvo  originated  nn.ou},'  the  creditors,  and  to  be  earried  out  for  tho  benefit  of  all 
under  tho  oircumHtincos.  JIbvo  sinco  sold  to  oppo-sants  Roodn,  and  delivered 
Hunio  to  Mann  as  their  ngcmt.  I  know  tho  stuto  of  defendant's  atook,  and  would 
not  have  Kivon  so  much  for  it.  Consider  that  full  value  was  Riven  for  tho  stock. 
JJjnninj,'.  Considered  th.m  and  still  consider  nrran-emunt  best  under  the 
oircumstances.  It  was  considered  by  creditors  to  be  the  most  secure  nnd  judicious 
niodo  of  sottlin-  estate,  nnd  understood  to  have  originated  with  tho  oroditora. 
Wo  soldaftorwnrds  to  the  oppo-sants  audd^JIivorod  to  Mann  as  tholraRont.  They 
.  now  owe  us  a  considerable  sum.  I  am  decidedly  of  opinion  that  the  arrange- 
ment was  tho  best  that  could  poasibly  btTmade.  I  know  what  the  state  of  tho  stock 
was  at  time  of  sale,  and  I  should  not  have  given  10s.  in  the  £  on  cost  price  for 
defendant's  stock.  I  also  saw  list  of  Book  debts  and  oonaUcred  thorn  bad  I 
should  not  have  given  5s.  in  the  £.  * 

Fraser.  Previous  to  sale  by  defendant  to  opposants,  I  had  occasitf  parti- 
cularly to  examine  Mann's  stock  in  trade,  the  object  being  to  got  a  socSrity  for 
«o  much  in  tho  £.  In  examining  nnd  looking  into  his  affairs  I  could  not  ro- 
-oommend  my  friend  Mr.  Gorrio  to  become  security  for  lOs.  in  tho  £  as  I  did 
not  ihink  the  estate  would  realize  it.  '  • 

Johnston  made  considerable  sale  to  opposanta  through  their  agent  Mann 
amounting  to  over  £1000.      .  .  ^ 

Baxter  ooasiderod  tbe  arrangement  juat  and  equitable. 

Thomson  Arrangement  agreed  to  by  nearly  all  the  creditors.  New  creditors 
<5on8idored  they  wore  making^  sacrifice  because  tho  now  debts  wore  to  have  been 
paid  in  full  aa  privileged  claims.  Such  was  the  understanding,  and  agreed  to 
bjthe  trustees.  The  arrangement  we  considered  on  the  .whole  the  beat  and 
most  equitable  one  that  bpuld  be  made  under  tho  circumstances 
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■  ' 

Cw^M--..     Swan.    8.d.M  »IUi  lh«  •rr.ngement  u  tho  b«.t  th.t  «JoulJ  b«  nudo  una«r 
■«<tbM«i.    the  oiraumstanoon. 

MMk.y.  8.iuifl«<|  with  th«  «t.|«mcnt  u  beinff  tho  Ut  th.r  could  b.  modo 
under  tho  oi^«^m«Unc«^  ju,t  and  «quU,bl...     If  I  h.d  b««n  .n  old  omlilor  to 
tho  «.t«nt  of  ofor  XlOOO.  .„d  not  .  new  creditor.  I  .hould  h.*o  considered  tho 
-       •rrangoment  tho  \mt  that  could  be  mad«,  and  aoacptod  U.  in  tho  £. 

Stophoo,  an  oM  orwlitor,  and  acooptotl  4».  in  tho  £,  »\mnl'iwiin^^\,od  attiino 
or  arranKcmcnt,  on  return  hnvinK  lo<.kod  into  tho  mattor  carefully  w«  «o(o 
Clearly  of  opinion  to  accept  arranKoroont  on  juat  and  oquitahlo.  Wo  were  not 
now  croditora.  In  fnot  I  bavo  no  hesitation  in  H^«tin^  that  thia  w«>  the  best 
•rranRomont  that  under  tho  oircumatanooa  could  bo  mndo. 

CumminK, «  trustee  un.lcr  first  fuiluro.  /he.  Hot  ^volUel  If  truateoi  agreed 
that  new  purchasers  should  be  privileged.     I)o.n  not  recoil,  ct  if  h«  stated  to  ono 

K    M  i^T'.""  *''"^  *""  ''"•*  "  P*""'"*  rooollectiou  th.t  tho  »ow    o»,ditor. 
■nODid  be  privileKod. 

Answer  of  plaintiff  to  12th  interroRatory. 

Defendant  told  n.e  he  had  notes  for  ,uo  mndo  or  endorsed  by  opp«.anta  for 
4s.  Id  tho£,  on  balnneo  of  our  claim  against  Mann,  and  which  ho  would  irivu 
mo  on  diHchnrginK  him.  This  I  declined,  stating  that  I  waa  willing  to  take  a 
J«ir  or  n.a«on«blo  composition  on  this  estate,  even  as  fixed  by  .  majority  of  his 
creditor,  but  that  I  would  not  take  4..  when  a  number  of  hiH  creditors  were 
getting  8s  additional.  I  waoted  all  itA  share  alike,  ai,  if  tho  estate  had  been 
distributed  in  Che  Bankrupt  Court,  \  \ 
.  Tho  respondent*  refer  the  Court  to  t^lntiro  evidence  ip  thiii  oau«,  as  eslab- 

Ii-hing  tho  perfect  fairness  and'nbsenc^  of,  fraud  in  the  i«lo  and  subsequent 
coBduct  of  t^.e  opposants,  and  dose  by  repeating  that  tho  legality  of  tho  scale 
of  dividend  docs  not  arise  in  tho  present  oa.4,  and  cannot  oven  form  tho  subject 
of  enquiry  without  subverting  tho  plainest  rules  governing  legal  proceedings. 

Meredith,  J.,  {dimntim,)  r^Although  I  cannot  concur,  in  all  reipects,  in 
, ,.  the  Judgment  which  is  about  to  bo  rendered  in  this  cause,  I  am  nevertheless  of 
opinion^that  the  pluiniiffs  have  just  reason  to  oomplain.o^  tho  deed  of  sttlo  of 
the  24th  October,  1855,  by  which  the  opposants  acquired  tho  whole  of  the  stock 
in  trade  ot  tho  defendant. 

Mflio  date  of  that  deed  tho  defendant  was  notoriously  and  hopelessly  in,    ,, 
solvent,  and  he  sold  his  stock  in  trade  to  tho  opposants  not  i«  tji*  usual  cour« 

disJ^^Tf       '" "'" '"""""■  '^'"' "" ""'T '*''* ^""'""''' ''*'"*'" "'° »«"""^ 

Goods  and  merchandize  which  cost  £4;il0  2s.   Id.  were  sold  at  a  very  lo.3 

^V^infrT  *'""■"!'/'""  «""'J  ""JthedutHtanding  dobTs,  amounting  t' 
£1290  4s.  6d.,  were  8<,ld  for  38.  4d.jD  thopound,  or  at>out£215.  Tho  ovidenco 
la  very  conflicting  as  toMho  fairno8#t,f  tJio  prices  thus  paid ;  but  I  do  not  intend 
to  oxpres^^ny  decided  opinipn  in  relation  to  that  point  because  the  Judgmcut 
of  tho  Court  does  not  turn  upon  it,  and  besides,  if  tho  controversy  between  tbo 
par  .08  f  ere  Ifcwtod  to  the  question  as  to  the  legaUty  of  tho  deed,  tho  cn^e 
could  .n  my  dpinio..  be  determined  in  favour  of  the  Plaintiffi*,  irrespective  of 
tne  sufficiency  or  insufficiency  of  the  price. 


/ 
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th«H,  panwn.  n.m«.|  m  .  commit...  h  the  inUrwt.  of  th«  or*litorm  it  Would 

-•ill^f  io  Ihtir  .ti,.,!  Iwfuro  th.y  una«rto..k  to  J«.|  with  tl.«  dof«n.l«„t  nn  th.Ir 
own  .coount,  .nd  in  .  uiannor  which  m.nj  of  the  crodiUw  thought  advor..  to 

'Hh,  m«i,,  ground  upon  which  I  deom    t|(JUcd  to  h.  oi>jcH,ilfln«bI«  I.  „ 
ollow^     The  dofond.nt  being  notoriously  id^/^nt,  wi«l,«d  t«  p.j  „„„  cl««  „f 

if "hirltir'  """"t.'r."'''  """'"«'-•<••  «»  ♦»'•>•'<'.  •"«»  to  p.^  another  cUh, 
■flf  hi.  creditor.,  ciillod  his  now  oredltom,  12m.  In  The  pound. 

I  do  not  think  it  ncocMnry  to  oiproM  any  opinion  ..  to  the  rottK)n.bIono«i  or 
Bnr.Mon»b  one*,,  „nd«r  thop.rticuUr  oircu«/.t«ne.«  of  the  com^  U,foro  u,  of 
the  proposal  w  n.n,lo  by  thaofculant.  It  ii  iufficlent  for  u.  to  know  that  the 
old  crediu-r.  to  whom  th^  dividend  of  4..  w.«  offered  were  not  bound  to  accent 

.  l!!!''r  u"  "'."  '''^""''""*  ""^  ''""'"T  "«»li^"  »'«d  -o  right  to  attempt 
to  coerce  the  old  creditor,  to  accept  ony  dividend  n.  ,a  payment  in  ft.ll.  The 
defendant,  however,  appenr.  to  have  been  determined  to  do  w,  and  evidently 
*i  h  that  view,  «,ld  the  whole  of  hi.  ctato  to  the  6ppo.antm  taking  pr«mi«K,ry 
notoH,  payable  tp  hi.  own  order,  a,«l  drawn  in-.uni.  to  oorrenpond  with  the 
dividon.  H  payable  to  each  of  hi.  creditor.,  according  to  the  djvi.ion  which  he 
proposed  to  m«ke  b<,twcen  the  now  and  old  creditor..  The  effect  of  thi.'  arrange ' 
iiiciit  wn.  to  deprive  the  di.«.nting  creditor,  complgtoly  of  any  control  flver 
the  ctate  of  their  iniwlvont  debtor.  ,  /  ""uwoi  vvcr 

Hcfore  the  .ale  Hie  dojendant  had  good,  which  oont  above  £4,100,  and  debt, 
amounting  to  XI  ,290,  beside,  hi.  furniture  and  .hop  BxturcH,  which  the  creditor, 
could  have  made  available  for  their  claim..  After  the  «,.le,  n«iuming  it  to  bo 
vahd,  the  creditor,  could  not  ha-Vo  .eiied  the  good.,  debt.,  furniture  or  .hop 
fliture.,  beonuM  they  bad  become  the  property  of  the  opposant.;  nor  could 
they  Mice  the  price,  becnuso  it  wa.  in  the  .hape  of  ncgotbblo  paper  in  the  port- 
loho  of  the  inw)lvent  debtor,  and  thu.  effectually  beyoo^their  reach. 

No  more  thorough  moan.,  .opposing  them  to  be  legal,- could  have  been 
devwodto  enable  nn  insolvent  trader  to  dictate  terms  to  his  creditors ;  and  a 
judgment  sanctioning  such  an  arrangement  woul(|'be  in  effect  a  deolarntion  that 
the  law  recognized  a  mode  pf  proceeding  by  wW^h  an  insolvlent  merohadt,  with 
thoeP,y«,nt  of  a  majorijy  of  hi.  creditors,  could  prevent  the  ininority  from  par- 
tioipfcUng  in  hi.  estate  unless  they  thought  fit  to  aoo'ede  to  the  term/proposed 
'i)y  the  majority.  ' 

I  cannot  •concur  in  the  proposition  advanced  during  the  argument  in  this 
cause,  that  the  instant  a  man  is  insolvent  he  ceases  to  bo  the  owner  of  his  goods 
or  m  the  proposition  that  a  notoriously  insolvent  trader  cannot  dispose  of  his 
stock  m  trade  without  the  consent  of  all  hi.  creditor..  I  readily  admit  that 
the  estate  of  a  debtor  is  the  gaye  of  his  creditors;  but  although  it  may  be  the 
S'Y  of  the  creditors,  it  still  remains  the  property  of  the  debtor,  who  has  not 
only  the  right,  but  is  bound  in  duty,  to  make  it  available  as  far  as  possible  for 
the  discharge  of  his  liabijities.  Our  law  does  not  provide  for  the  administratioa 
«f  the  estates  of  insolvent  traders,  and  every  one  wh^-has  had  occasion  to  think 
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nmiincr,  nor  i.  it  nm.«,„rv  •«  i     ,      .      T  7  "**'"" '"  "  """'*  '"'P'>"'«''t 

..*r,y,„  ^0  r:ar::;r::::;«:;i7r  """t  ""■■"'''  '"«"»• 

InwiTOnoy  of  tho  ^dlor      Tl.i  P«f-cho«oM  bcm^  nwara  of  Jbo 

Fr»y,  on«l  no  iH.riw.n  «««  »„.  ,  ,    ***  P"''""'  F'lofty  inU)rc«u«l  in  bin  pr.v. 

■    -k"  -w..  ..a  i,u,«.„  „j  z:  1  „:  1  r  r.  iln"'  "t"""  ""J"''""' 

chiwHsd.  prmcipitiiy   int^tcd  lu  tho  property    pur- 

I      ,  "         f 

in  tho  prcnont  camo  it  in  provod  bv  ^fr  n™«„  ♦!  .     l      . 
the  prop<H  ni.d„  by  tho  d^foj^   Mr  jrVfc""  1"  ''^"'"'^  ""  '""'"''' 
thnt  "  ho  would  «ot  tho  de    n.tnt  to       t       T^  """  ^^'  '^P'''^""^  ""''» 
"  CHtat..  out  of  which  bo  w„„l  t  •'"    .t  ""  r^"^"'"'  ^0  hi'n  of  all  hi, 

•'credi.;r«  miKhr«o  to  t  .o  d    H  ••"'    'm"    '"  T'  "'"^  *'»**  '^°  '-»  "^  ^l- 

ofprovilnnK^ho  fir^^^rj      bT^^^^^^ 

their  lo,,.Ireo«ur.o„K,.in«t  bin  l;„to.'^X  '*""'"'  ''''"'  ''""^•"« 

I  would  not  be  distpoMod  to  ullow  tho  .Inois;I\,  .If  ♦».!  . 

proof  of  roinnrki  th«   wero  .w-rl  !!        ,  "^"^"'\«'^  ^^-'^  '^'^'^  ^  turn  upon  tho 

relation  to  whici  i   i   „rS^^  "'  " Vr^V"'  "''""'"°"^'  ""''  "» 

-ion.     Buiindepondontl^^^o^^      t^^^^^^^^^^^^^^ 

t.bli,shed  thnt  .ho    pri,..i  ZZlLr   T         ;'"«''"-"^'""''.  «»  «  «- 
plaintiff,  wa«  ho  n-nd^n.,     „ I^     i      e     ".l^^^^^  /"'"^  "''j^^  '«  ^'^  '"e  - 
tion  of  tho  opposantH;  „„.,  tho'n        r L  Tb       tfe^^        ''"  T'T"" 
conHidorntiou  paid.  esr,.bIi.hcH  cor.clu.i  cly  ti;a      1 1-1  T     '  "'"'  ''" 

I      ^         ^^^  *'™""'M*  to  accept  the  nrorm^ml  ao  iii«l,.      \i„ 
over,  whu.evor  way  have  btMn  tho  intention  oE.hnL     •       ^  "'"" 
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U,  -»  Mido  lh«  .l*«.l  la  q««ll„„.  b.«au«  ii  w-  l„uma«l  lo  b.,  «d,  Jf  .flowed   ZST 
lowUUl,  «o«ld  U,  .»„,  nu,.n.  of  ,„„blinK  iho  d.feudwl  lo  «|  .  portion  of  hU  " 

«Mdilort  «l  d«fl.„0«,  unlflM  ih«y  ,,^d  ,„  ,„^,t  ,y„^  ,,,^  ,,,^,^  .  Ji,id.n.d 
lew  than  lh«t  lo  which  «h*jf  wnrn  by  taw  mlilted. 

Ikforo  l<Hifintf  thi.  brunch  of  ih..  -utijool,  t  m«y  olH«m  ,h„r  If  It  had  Ihvd 
.hown  M  w*.  •itamp.o.|,ilM,»  lh«  pl<tin(iir.  had  oo„.«„u,.l  th«t  iho  mm  owditor- 
should  b«  |.rt»ll««„t.  the  ooaM  would  h.vo  pn«wn««d  •  very  difttront  Mprct  fn 
.Imt  o««  (aMuwIoK  that  th«pri««  p«i.t  wa.  i„  „||  rt..p.K,i,  «  fulron«)  |ho  lintif. 
.Tould  not  h.n,  h«d  «ny  oaum,  of  complaint,  attd  I  would  b«  dUiKMu^d  to  hold  in 
•M..M  lo  othiT  ou-e.,  "rintMle,ll»m„Htt.fr,  anion,:'  a„,l  I  woul.l  .,.>! 
..How  an  urm,«*o„„bl.,  omtitor  to  obj,Hjt  tonn  arrnnKcniont  raanifoatty  for  tho  In- 
«i.rc.t  of  ull  ooncrnod.  m«r«)y  for  tho  purp<mo"«f  «««!„«  th„  «.,aifl  of  hia 
debtor  wound  up  by  judicial  aal.m,  a  iuo,l«  of  «,Ulomeut  which  could  not  fail 
to  bo  moat  InjuriouM  to  all  iiitcn>Ntod  in  _lho  oatatoi' 

I  now  pa.a  to  tho  oonaidon.tion  of  the  aocmd  qneatlon  mi>««.i  in  thia  caa.i. 
IH  tho  ».  niutiffa  a  ri^ht  t.I  proceed  by  oiocution  «a  th.-y  h«vo  done,  or  w.ro 
they  bound  to  prpcc^t  by  an  ,iHt„n  remoiloire  aa  oonfondct  by  tho  oppo.anta. 
I  haw  Rone  overhand  oonaidorid  with  much  care  theevWenee  in  tWaoaw, 
without  boin«  ablo  to  diaoovcr  any  sround.  which  would  juatify  no  in  aayinir 
that  the  dwd  ..f  Halo  in  quoation  ia  anything  ol«,  than  what  It  purporta  to  bo, 
an  Mtual  tranafer  of  the  property  mentioned  in  It  to  the  oppoianta.  It  ia  bo- 
yond  doubt,  that  tho  oppoaanta,  whoao-atandini;  and  aolvonoy  ia  not  queationct, 
we  their  ncRotiablo  pnptT  to  ttio  amount  of  X2181  10...,  for  tho  property 
mentioned  in  f^t  deed  impuRnod. 

The  loornod  ftounsol  for  tho  pl«intiffa  have  Submitted  onrofully  prepared  atuto- 
uionta,  tend.Mx  to  ahow  that  tho  prioo  thu«  paid  whh  not  a  fair  or  roaaonablo  price, 
ma  I  nmi  »ny  it  appeara  to  m«  that  tho  price  paid  waa  very  low.  It  ia  ncrer- 
thelew  t*uo,  that  a  majority  of  tho  croditora  wore  antinQod  with  tho  price,  and 
what  ia  qutto  a«  important,  in  ao  far  aa  tho  plnintifTK  are  concerned,  their  ob- 
Jfction^  ond  thoao  of  the  croditora  who  noted  with  them,  acora  to  have  boon 
confined  to  tho  urtfnirneaa  of  the  dlMtribution  proposed  by  the  defendant. 

The  price  thua  paid  by  tho  oppo«:,nta  waa  diatrlbutcd  amooK  tho  or«ditora, 
who  were  willing  to  receive  their  rcapcotivo  atmrea,  and  all  tho  Kooda  that  wore 
..Iterwarda  purohnaed  on  credit  wore  purehawd,  not  on  tho  credit  of  tho  do- 
lendant,  who  in  fact  had  none,  but  upon  the  credit  of  ttio  oppoaanta. 

Thoao  facta  and  many  othcra  of  minor  i.nportanco,  pointing  in  the  aame  dl- 
rcction  which  ore  no^  and  cnnnqt  be  denied,  aeeni  to  mo  utterly  inconaiatent 
with  thoidcaof  «.imulatcddood.  Why  ahouM  wo  auppoae,  in  the  abacnco  of 
all  proof  to  thot  etfoot,  that  the  oppoaanta  who  had  thua  given  their^)aper  and 
othorwiae  pledged  their"  credit,  to  tho  extent  of  thouaanda  of  pounda,  did  not 
"itend  to  become  the  proprictora  of  tho  gooda  for  which  they  had  ao  given  " 
their  paper  and  pledged  their  credit  ?  That  tho  deed  in  queation  ia  obje»Monable 

I  liave  no  doubt,  but  that  the  oppoaanta  really  intended  to  becomo  under  it        ' : 

the  ownera  of  the  pr(^perty  therein  mentioned,  and  hoped  to  make  a  proBt  upon 
the  transaction,  I  hold  to  be  equally  certain. 


f 


•-r...  ij^  ..u,  .K.  J;..jr^^;*r  ^^-iz.''•^^*•'"••-"^•- 
••r;  IM  MM  d«.d  whW,  IZull^r         '  "^^  •'''  ''"•"^"* »»  •»«  «iNi» 

«•-  ..-I  b«i  O.IUUI  j:;!:i,7  :;i'i*':'^":^':*«"'^^ 

•llo  doa,u.  .„  pr,;prl.uir.   .:^v:.t     l^"^  T"^''  '"  ''""'  "'-'"» ' 
•J-'"  French  wrhor.  .re  1 1".  n'r^  "f  "'     ""'  "'"^  «P'"'""-  «f  t'-  m. 

«•-  IcN  calc^or,  -,,u..„.I  »L„  ;.,«.  Zh^^i       ,      "  ^"'"'  •*""  '•""  ""»  P»«- 
oldk  v„u.  avoir  .  .it  |«  Uudl  ion  T  '/"  'l'''  '^"^  P"'  «•""  tr.di.lw  de, 

,        Wtweco  the  .le  .„„dc  to     o  or'^'J'::";^"'" '"  »»•-  '  '  -"tb-  to  i„tVr,a„o 
.  ^  D«ri„K  that  time  ,he  gra,t«r  ,Ct   f  ,!        .  """"'  "^^^  '*  '''"''  '""-«'• 

■     At  tho  tiuio  of  ,1.0  Hciiuro    fir  "'^  '^"-  "PP"*"*". 

>^  «.»er  belonged  to  the  13-^; I  *"'';''  ''"  «"'"'-  '"  ""  -">-  H.d  -     " 

not  be  poMiblo  to  particular  .olnHL       "7     ""^  '""''^'''^r  '^''  '*  ''«»'•»         • 

\    \,,0PMttnU.  **       "'*'"'""''"'•*' •"«l''"»tp«rtr«pureha«dbjMh. 

.^        "^hloh  thoy  have  a««i,ted  in  pStv^T.   ^"  T"^"^  ""^  *'"'  'J"^"»<'-«  »• ' 
""•'"'     J'frutlly  plaiD   that  tho  pl«.ntTr«JZ  I.  ""''  "^  ""  P'^'-''^^-'  '  "-i-k 

A  eieeution  to  .pply  Jj,  ITZ   a     ^^t  ""*  *°  *^  •"'"'"<'  »>y  «>«•"  of 

-^    -        -wbiebthe  <«ercaiZ'i,KtCr„Lli^"t  ''^'"■-'•'  ""• 

,  ^  ;  ,/    ;  J^    puroau«ed,  te  the  payfucnt  of  his  dob|fl. 


..  \  ■ 


■■I 
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COUIT  Of  qUtlN  •  UUfOB,  IMt. 


IS 


If  liM  gomU  »&kll  M  .HM  Um  lMl«iH«i  t«  Mms  .miM  now  U  «p.r«ti4  t*tm^ ^ 

ikoM  «liUb  MV«f  lMh>fi««a  to  lii».  t  wmUi  iKInh  U  my  .laly  lo  i.1  ui<l«  ika  4m4  ^^       ' 
•n<l  to  nMinuiii  tk«  Miiur*  .  b«t  m  l)i<>  Rmxla  u|>.iii  «ki<<li  th«  pUinUS*  h«T«  •  ** 

«l*ia  an  »o«  4Ulini(ui«li«bl«  hm   Um  otlMr  fooda  wiMd,  UkmiioK  lo  IIm 
ofpummt*,  I  ilkink  tko  pnirmHlinK  by'ttwalioa  hm  not  JiMtilabU  In  tlM  •!«» 

«flt  MW. 

1  wta  Mfttj  aad  that  ailhoagh  I  ihltek  IIm  'r«|iofiil«nla  bav«  •kawn  llMt  ' 
(hair  oppoaiibin  nttuH  to  b*  MaintaliuKl,  jral  I  mmruI  My  tiMI  w4ar  all  iIm 
•inumaUnoaa,  a«  th^jr  t(.p<Hir<Kl  (.1  lU  plaintif*.  (hdr  mitw  wia  ln«inuMbla. 
Mi^n  and  bia  <0\/n  nmaliK-.i  in  iha  pramiMw  aftar  (ha  aaJa  to  iha  oppoaaata, 
^vUeb  »ta  of  l^lf  a  auapiaioua  eircunuitanott,  and  In  ailJilion  to  lliU.  aW 
[rr;  (»m«h  tha  wora »'  aKani "  waa  ad<kd  aftar  Maan'a  lana  on  tba  ■<!(«  of  tha 
,  ihop,  jet  Mian  a  oanifl  witkoat  tba  addition  of  tha  woni  -  a««iit "  waa  allowed 
to  ramain  until  iho  aeiiuro  on  plaoarda  mmaptouoiuilj  plsiwd  in  tha  pruRiiaaa 
i9  «|uaatioa.  Thaao  airouraatanoea  may,  I  tbink,  b«  roKardad  aa  aft>rding  tba 
plaintiflb  a  ruaMinablo  iitouaa  for  tha  oouhm  they  purau«^d ;  m  muoh  ao,  that, 
had  thd  oaao  imm  Mon  mo  inr  tbo  Court  balow.  I  would  not  have  bean  dla- 
poaad  to  oondxnin  tha  plaintilb  to  pay  the  eoaU  of  tha  aaixuro  ,  b(it  now  that 
all  th«  faou  of  tha  caaa  ara  oatabllahad  baftn  lba  Court,  1  do  not  think  that 
the  oirouuiaUnooa  to  whioh  I  have  adverted  would  Juatify  ua  in  mnintaininx  a 
neiiura,  which,  ifoarried  into  athnl,  would  oauae  a  larKo  <|u«ntity  of  ifooda  and 
merohandiaaa  balonginK,  aa  I  think,  unqueationably  to  tha  oppoaanU,  to  bo  ap.  , 

plied  (o  the  payment  ofdabta  due  exoluaivaly  by  the  dorendanl. 

LAroHTAiNi,  Ba»t.  J.  Cb.— Hur  JuKrment  par  eui  obtenu  contra  ladi<rendeur 
le  31  mara  I8flfl,  lea  dttmandeum  font  «<nianer  un  href  d'eidoulion  </«  hmi;  at 
font  aaiair  toua  lea  nieubtea,  uffeta  et  marohandiaea  (|u'ila  trouvrnt  en  la  poaaaa- 
i-ion  du  d^fendeur  dana  ««a  magaainl  ot  dana  lea  appartonienU  garnia  ({Uil 
ooeu^p  avw  m  lumillo, 

Jio  13  octobro  1HB8,  lea  intlm^a  tnf(ont  ehea  la  ah^irlf  una  oppoaillon  A >«•         *^ 
il'antiultr,  prdtondant  que  toua  lea  objelii  aaiaia  lour  appartiennent  et  aont  en  \ 
leur  poaaaaaion,  en  vertu  d'un.  aoto  de  o<iaaion  du-24ootobro  186B,  quo  lour  an       , 
Hvnlt  fail  le  d^fendour.     Lo  dt^lundeur  avoit  failli  en  18B3,  et  avait  alora  oom- 
•  po*<<  ftvco  MR  or<JaDoicr«,  promctUnt  do  lour  payor  ISa.  par  £,  payable  dana  15    ~ 
nioia,  e'aat-4-dira  la.  par  moia.     II  avait  offeotu^  huit  de  oea  paienionia  (o'eat-i\. 
dire  8a.)  aur  ootto  ooinpoaition,  looMju'en  186a  il  fkillit  do  nouveau,  ot  fit  aux 
oppoaanta  I'aoto   do  ochaton  oi-haut  nion(!onn<<.     Ijo  prix  qui  y    fut  indiqu<i 
oommo  dovant  Atrc  pay<J  par  lea  oiMionnoiroN,  dtuit  Hxi  ii  la  nomtno  do  X2181 
lOa.  payable  i\  divonwa  <$oh<$anoua  au  moyen  d'un  certain  nonibro  do  billeU  4 
ordro  oonacntia  pr  loa  oppoaantii  ct  par  «ux  d^llvr^a  au  d^fendeur.     Caa  bil- 
lola  rcpr^Hcntaicnt  lo  ohiffro  do   Ih  oompoaition  quo  le  d<<fcnd«ur,    lora  de  aa     ' 
acoondo  faillito,  avoit  offorto  ii  aea  crdanciera,  ot  que  pluaieura  do  coux  oi  avait 
a<-eeptd6,  tandia  quo  d'autroa,  du  nonibra  deaquola  aont  lea  demandourt,  I'aTaiant 

rcftiaio.     Cetto  nouvello  conipoaiHon  n'<«tait  pas  la  niome  pour  toua  lea  or^an-  ^ 

oiera.     On  avoit  fait  uno  diaCinctfon  entro  loa  or^noiera  nouveauz,  o'eat-A-dirtf 
coax  dont  loa  or<5anoo8  dtaient  poetdrieurea  4  la  promidro  fuillilo,  ot  lea  or^anolera 


"I. 


A 


■^». 


-ir 


J  »r2.. '^**  ****••*•"  «"•<••»  k""**  »'«4Ml'«|«»  U  pM  £,  Mf  I*  UIma> 

*!l"r^^S!**'  '**■*'•  ''^ **  •#*«»^i  A« IK  i«  lb  ttMkM  r«f«« 
•  wfl»  i*  It  piiiilli*  «HttpaMil<la,  Mik  wf»f4  tnr»<l«  U  r«imi,i  «!•  I«l^  - 

CVu«  c^tidti  e,t  iil(*qii4«  par  l»«  <l«itian«l««ft  whnbio  ^kwI  fkil«  ••  (htttOr 
>  l.ur.  druiu  .'t  4  Wf  pHjudbs ,  lU  iMrd«,iiJ«,i  „«  „«,,„  ,,«,|,«  «,,  ^„„^ 

M  A  It  M«wiiMr.«<.  Jm  «|.j»«,«u  i  |i«re..  <,u'U  ■>  t  JMdiib  •«  ^  J4fJufwm*mi 
tM  ImdlhoH  rMh.  01  ,,MB  lo  .lofctfalw,,  «i  umi,,su»  tmU  on  |iuM.»i.Ni  m«im.<' 
proMrMuiira  i{««  «Aito  aliMi  trtnapuil<<*.  I 

iW^lMir  i^|»iiM  V'^<ii/#  aus  as«MpU<.iM  .1m  4«iM«na«ur.,  !«•  oppriMnla  oti 
«IU  .|tt'll-  iKtioraUnt  .(  I.  il4fbadm|r  4laU  .km  i^  im,  m  im«.  4.  Mv«r-M« 
d«.IH».  (r,M«U  ui^^  a,«.rti.in  qui,  l|  (tml  Tavouflr.  Mt  p,.„,v.,  ,|  un  eut^  .pbiof, 
II  ^ttlt  iM|).Mlbhi^il  jr  p*>»i»Ur  Jumiu  Btt  U.ut .  SumI  I  iiv,io.t  4m  opfiuMoU  t^t  Jl 
BdnU  IrtnoliMinant,  A  i'tuJI«<i«><.,  (|uo  U  .i^ranUour  dMil  iiukilvtblu,  «(  <|a«  m. 
allema  t«  Mv«Uft(,  lor«.|M  lli.  out  eoiimuru  it  Ttteli.  do  ooMiiiNi.  U  ilotori4l4  do 
M  Ikit  eat  dtuhlio  a.i  In  iiiaiii.<r.)  U  |il.i*  p.Miiiiva  p«r  l'«n.,u<»u.. 

Im  »|>p.».i,li  pr<«tond«ot,  mm  pM  <|u'il  f  •  ,«  d.<plaooii.*ii..  m.i.  <,ii'ila  oti 
obu-nu  mw  traditiua  ajfiiib<)U«|iit,  «(  qao  oatu  (radUion  tf«|ttiy«J«U  A  ait*  tnidl- 
Uon  riWillo.  Cotto  pr<«t...idu«  tmditiuq  a«Bi»».,li,,„«  .unU  ou  liaa  do  U  manUro 
Nuivanla.  Loa  olutb  dua  m»t^A„^,»  au|^  <(|.J.  lo  tu6m»  jour,  tuia.«  ontr«  to. 
iimina  do  I'un  d«a  OppoMinU  oa  do  a(fti  aommia;  on  lui  aitrait  dn  mflwo,  dan.  ^ 
aba.|U«  maK-ain,  f-it  touolior  duui  ou  Iroia  piuooa  do  UiarohmidUa  on  lui  diaaa(, 
oool  voua  ap|«rtiont  ou  A  votro  tnaltro;  ft  |o  oommia  aurait  a»ai«t4i  pondant 
^uolquoa  Joura  &  lu  rornlotuni  doa  porUia,  In  aoir  4  llioure  du  oouuhor.  J  'ooblitU 
do  diro  <|U-on  avait  tuiNii  i^out^  lo  mot  •'  Ajrut  "  .ur  I'ouaoiKao,  uiaia  U  ptraU 
.|Uooo  nioty  avuU  «M.,  pUW.  tollokqent  do  trovura  .(tt'il  dUit  proaquiuiBooaiblo 
^jMur  lua  paMniilM  dn  to  liro. 

Caaruh  pImux  d'onli-or  dana  lo  detail  iio  la  Iohku..  om|U.M«  qui  ooraot^rlao 
oauM.  Qui!  1110  auOmt  do  dire  i|o'it  n^aulto  otairoiiiont  dt<»att«  amiakt, 
quo  l«  d«.londcur,  iiml^r^t- oo  |.r<^.t«iidu  aoto,do  ooaaion,  n'a  J<uiii^||M<M||d'aToir 
la  proprWU)  ot  h  inrnMsn^um  d<-N  offoU,  |Wit  n'y  a  Jaumia  ou  d.J*lli&dft|]o 
bI  {n6iuo  aymboliquo  cffiononutont  failt^ue  lo  di^lendour  ajgjj^Hflpui 
•flul,  Id  propridx;  ot  la  poaacaaion'doa  niaroliandiaoa  qu'll  t  JHRipETt 
i  floaaioiipour  aliuenttr  aou  ooiumiroo.  II  loa  aohotait  luUiAmo,  UotiU  au 
•ripi^t,  ttal6t  A  ortfdit,  «t  ai  quolquolbia  loa  avanooo  do  tui  <<taioiit  I'aitoa  quo 
tufiy^  inn  oppoaan'ta,  11  n'en  oat  paa  inoina  vral  quo  o'^tait  lui-ni«ma  qui  lea 
Mfi^duit  dauN  inm  uiagaHiaa  pour  aou  proprt  oooipte  «t  profit. 
...Aiiu^.._  bani^ttflg,  pour  n'on  poaroir  omuito  itn  r«t)rda  quo 
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^m  or  QVilM  f  AKJfOII,  lilt. 
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«Mfi|   l*i*li   fVM 

inJ^  '.  "t"'"  ''•  ^"""'*'""  '^  "•'"'  '!"'  I-  r^.lt.  U,  droit  d«  J^ 

c..,o«  plu-  d.<n.,„„bl«  4  1.  p„rti«  «..U„t«  «t  I.  parti«  liooa.lrp  4  Jj  X      ' 
Hur    u«l  ,.ri«oipj..  p,ut-«..  Ju.tiH«r  couo  h.dK«ll,d  /     (r„.t  ^  .,.,« J,  „■."„•"; 
i«»  .reo  l«  A,«.„,.,.     N«u.   |K,„i«rt.  .u  u.«t  '<  U^n^LLJ,"  «  2    No   ,a 

<»i.tor  jK.ur  lo  tout.     Oetto  in<5g.fct6  a.ul«  da«,  U  oomporiUoa  oLf.  .«a» 
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CyKT  OP  QUEEN'S'  BENCH,  1869 


^Tz.r^^^'!^^^ 


li 


*. 


k.  •     i     "■        « "  "^^w»«F aoni  ii  gaRit    Oa    t  dana le Nouveau 

deve«u  ,,^Ivable,  Jl  paie  c,.^.^  do  ses  crdancicrsflns  obLmrJordrc 

de  la  part^u«r.<aat„«rquVrc,;oHau  prejudice  do8outres."No8.  6.9-13      "  11 
par  le  faiM  oontre  I'ordre  rdg!^  par  la  loi." 

a  vendus  en  fraude,  et  quo  /ao^eteur  a  dt6  participant  A  la  fraudo   avant  cu 

drcSrc;lt!"  ''^^""""'^^  actcs^ita^r  le  d.blteur  e„  fraudo  des 

,  p.  44.  "2  II  y  a  prejudice  i^^eventt^aAii^^\^^6a:ai,i^  toutc9 
U  fo.Bquolodeb.teur  ddJH  inaolvablo,  augu.ente,  U.- ses  aotos.  eotto  n^v" 
b.ht^,  d.m.Due  son  patnn.oine.  qui  est  la  garantie  df  I'ezeoution  do  ses  obiiga- 

S^^Z:^^'^^"^"^'  ^''^'''  t  ^^«  -  '«^-'  •'  -it 
Plus  dvidemnent  encore  il  y  a  prejudice  lorsquo  l^'^^bitour  solvable  so  met 
«r  ses  actes  dans  I'lmpossibilitdderemplir  ses  engagements.-  . 

3^^ant.«U5tttintentionneI,  qui  doit  so  joindro  aU  prejudice  pour.oonstituer 
la  Iraude,  le  conBihumHammrnsionmte,  dans  la  volohte  do  causerle  domna-e 
do  nuire  au  oreancier.  ^^ —  _         I  """•o'-* 

b.onsuffit..lquele  deb.tour  ou  scs  complioes,  aicnt  cobnaissance  d«  prejudice 
matenel^u.  r^sultera  pour  Icb  cr^anciers.' do  I'acte  qu'ils  se  propoBent  d'ac- 
*on,phr  ^    Je  cro.s  qu'il  suffit,  en  g^ileral  du  moins,  do  la  simple  connaissance. 
Celu.  qu,,,se  saehant  .nsolvablo  ou  sur"  le  point  de  le  devenir,  fait  des  actes  qui 
Uoiventnecessairementaggravcrsa  position,  alors  mSme  qu'il  n'a  pas  le  dcir 
de  porter  prejudice  aux  personnes  vis-A-vis  desquelles  il  est  oWi-d,  n'en  est 
pas   mcuB  ooupable,  sa  negligence    insouciante  n'eSt  pas  pure  de  tout  dol 
'ZZL1''    '"'  ""'^''*  r-e"reaucreaneier.d'attaquer  ces  actes  comme 
;  p.  57.  "  19.     G'est  surtout  dans  les  faillites  que  k  fraude  trouve  a  se  faire 
jour;  0 est  lu,  on  pout  le  dire,  son  veritable  terrain;  Vest  la  qu'elle'^  montrc 
sous  les  tormcs  les  plus  varices,  les  plus  insaisissables  parfois,  et  qu'elle  parvieut 
trop  souvent  a  ddjouer  tons  les  moyens  employes  pour  la  ijombattre. 

L9  legisl^teur  a  dft  se  moqtrer  rigoureux,  oontre  tons  ces  actes  qui,  au  mo- 
ment ou  la  failhte  est  sur  la  point  d'&later,  n'ont,  prescjue  toujours.  poir  objet. 
que  dp  8ou8tra,re,  soit  au  profit  du  failli,  soit  a«  profit  de  quelques  accomplices 
intereBB^s  des  biens  qui,  etant  le  gage  de  tous  les  creanciers,  doivent,  a  moins 
de  cause  Mg.t.me  d64,£0/erencc,  etre  egalement^artagfe  entre  tous." 
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en  fraudo  des 


tlvablo  se  met 


liC  voioi .      Id  sorait  le  c«s  on  un  hoinrao  piCt  ;l  faro  f .iIl,Vn  «..  i'».,    *      ^ 
lui.     Tol  est  encore  le  cas  particulier  dc  la  vor.te  cousontie  nar  IT.  L? 

^c.iAce,„e,...„-;.:^^:s^:^^^^ 

^mbk^ce  e„.n,  ce«  deux  cpocps  et  la  pn^eote  ou  ^a  con..en^7:^pSl^;  T"  7 

8  chehnsau  profit  de  certains  eveancierH,  et  on  dit  ensuite  aux  demaoZr        ' 

rrnr":r;'"rf-''"'^'"""^"'  ^^^^  p^--^  •-  toucher  u::; 

h^e  doU     /  T"/"^''"'''  '^'''"'''  ^'  '"  »'"'"»«°  de  la  cr^ance     Si  co 

avcc  ses  oondi,  nil   f  '^  T         ''"'  "'"  ^"'  **"*  "°'"'P'«^^  '»  compositi^ 

y  avait  de  phis  aVanta,eux  H  faire  dans  Ics  circonstances  ;  que  p.r  conSquenl 
q«  donne,  en  pa^^^^  ^ 

■  St     'J      «;.'P««'>«r«»t  la  minorite,  dans  le  syst^me  qu'on  veut  appliquH      ^^~ 

dire    c  est  ^^  qu'.l  y  a  de  plus  avantageux  a  faire  dans  leseireonstances 
The  following  was  the  Judgment  of  the  Court : 

olt'  ^"^'lu  ''''''^.  *''"'  ""'  *'•  ""*^  P""^°"«'^  *«  the  twenty-fburth  day  of 

itdanf  i""r  n"""ir  "''  '""''^•^  ""•^  '*''y-«^«'  ^''-^  Mann,  the  party  de- 
iendant  in  the  Cp^l^low,  was  notoriously  insolvent,  en  rf.fc««y?.;,,.T     ^ 

of  tlofir^f^"*^""'' '"*''•'  ca««e,  as  respectively  iirfividual  partners 
especial,  liill  and  peculiar  knowledge  of  his  insolvency         ^ 

wi^  Sill' ''"''!,''"""  ^'*'*''^"  attempted  to  effect,  composition       '..        / 
Z!.  ''•'f'^''^"  ■»*  ?  Po»»d»  ••'•*«.  on  condition  of  obtaining  a  dischai^from  -  - 

^:ll^  «;7PP0lIant«  being  alBO  his  creditors  to  tuAnoWlcdJ^r  ^^ 

Slid  respondent,  had  expressly  refused  to  enter  into  such  composition. 
Seeing  that  by  the  deed  of  sale  and  transfer  set  up  by  the  respondents  in         :  - 


I 


\ 
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X     •- 


Cnujmlng.ui.,  their  opposition  afiii  d'annulhx  in   »i.ic  ^7~1       '  "" ^ 

.U';,.,.  -bofo™  Sab  .„d  c„^i  1?  «  J  '"  •  T",  '>''"'  •»  ''"""s  k""  «»»M 

.1..  .»M  ItoiJ  Ma  „T„1  '7  r,,,  1!  '  °"  "'°  ''"'  "''  ^'"'  "'»"»"'l. 

for  .he  p,;,,  J  :; Zr  lil.''"™'"  "•°  °" ""  P'«"=°  ^  «"  ""  -Ji-" 

aod'tr'^hl.'lUlT.tT  '"  T '■■ '°  """"'''  '"«''•  ""  »»'»■«■"  "■! 

•     :      »d  ofal,  in   he  Z„  oL^      r   7  '"  "■■"  ""''  '"'■»»  "  "■«  "il  "'«'« 
before,  wi,h  the  impr,  aS;:? .1 !°  r""°  "'■"""•  "'  "'  '""'  ""^  '» ■'» 

businesV.   ■  -^  «uuic.inon  ot  aiijr  change  id  tlio 

tt.jid  »^.„  „  their  .ge„,  eilrt  ~l°     '  "'°"  "^'*""'»°"'  "'  <^  ^" 

jointly.     -  '■°""""  •'"J  """t.  "'good  bjihe  respondents 

•  'be»Jds.le^d^„Sr.n/.ttT;    '^"""«''"".  ■'"■•  "■'»<le'.«on  for 


■■t-  .- 


,^: 


/" 


Jv/'  i 


the  said  City  Bunk   drawn    hy  tho  respondents  in  their  joint  names  acninstn       .      .  . 
tW-eeds  of  the  sale  of  the  said  insolvent  estate  and  cffceti  of  tre "^S  TJ:?;.!''^ 

Seeing  that  at  common  law,  and  according  to  tho  principles  of  the  law  of  '      ^ 

commerce,,  the  said  deed  of  sale  and  transfer  by  the  suid  David  \Mann  to  tho 
saitl  respondents  was  absolutely  null  and  void,  and  conveyed  no  tit^e  in  favour 
ot  the  respondents  to  the  estate  and  effects  of  the  said  insolvent         \ 

mo^r^pS"'  ""^"/'"'  ^'^'''  "*■  ^'"«  "'""•y  '^'  F""'*"^  «^"  P'-n^eo.  of  the 

71  v!  .  "^;  °°"  *''""'""'*  '"^  ^''''^''^  ""'^ "'"°'  '»>«  «»'«»>"to  n»lHty  of  deeds 
of  the  like  kind  18  expressly  pronounced  and  declared. 

Seeing  that  the  said  deed  imports  an  alienation  of  tho  estate  and  effects  of  an 
.nsolvent  dcbh,r,  in  prejudice  of  his  creditor.,  and  ought  to  be  set  aside  upon 
tho  demand  of  any  one  of  them,  «  upou 

Seeing  that  tho  appellants  by  their  contestation  fyled  to  thV  opposition  of 

LlTfT    ?^    ''  IT^  *''"'  '^'  ^'"'^  ^'"^  ^'  ««^"^^'J«'  »°d  that  in  tho 

tnte  of  the  Readings  of  the  parties  in  the  said  cause,  the  couchmom  are  such 

a^to  enable  the  Court  to  do  justice  between  them  as  fully  as  in  an  action  purely 

-^^rm  revocatory  or  nrtto  PauUana.  ',         '  ^      ^ 

l>  v^'!"f'  "^r''"'""'  *''"*  '"  *^«  Judgment  of  tho  Court  below,  by  which  the 
N£?r""lt'^f '"'""'^"'  "^  ''"^  '"'•*  respondents  has  been  maintained,  and  tho 
J    ;  ^taehment  of  the  goods  and  chattels  of  the  defendant  set  aside,  there  is  error 

?udUr  r''.  ^f.'^'  ?"*  "'  ""  ^^^'  ''''  Q"^«°  "«^  ^'^^  *»»«*  the  said 
Judgment,  to  wit  the  judgment  rendered  in  the  Superior  Court  at  Montreal,  on 

the  twenty-seventh  day  of  March,  one  thousand  eight  hundred  and  fifty-ei^t  be 
and  the  same  hereby  is  reversed,  annulled,  and  vacated ;  and  proceo.lin- to 
render  the  judgment  which  the  Court  below  ought  to  have  rendered,  it  is 
fur  her  considered  and  adjudged  that  the  said  contestation  of  the  said  appel- 
lant of  the  said  opposition  be  maintained,  and  the  said  deed  of  sale  and  trnu<.. 
fer  ,s  hereby  declared  to  be  wholly  null,  void  and-of  no  effect  in  so  far  as  : 
regards  the  appellant*  and  in  respect  of  them,  .nd  the  same  is  hereby  get  aside 
and  annulled,  the  said  opposition  «/?«  d'anmdier  of  the  sjtid  respondents  is 
hereby  dismissed,  and  the  said  a^i^llants  Hre  permitted  to  proceed  to  the  sale 
ot  the  goods  and  chattels  of  the  said  defendants,  seized  under  the  writ  of  execu- 
tion in  this  cause  issued,  as  if  such  opposition  had  not  been  fyled,  the  whole  ' 
CourtTe?e"^"'"''  ^^^  "^  respondents  as, well  in  the  Court  below  as  in  the          ' 

ju^tT'^'i^r^'^''' ^^^^^^^^^  ' 

«  fi^'1:     .  Judgment  of  the  Superior  Court  reversed, 

-ffeMunc  <&  2>MnftiJi,  for  appellants.  -~-.^ 

C.  S.  Cherner,0.  C.,  coansel  "^-.^ 

^o«e  <&  A/o/jiMr  rqppondents.  "^\^ 

Henry  Stuart!  counsel. 

(S.B.) 


the  ^,  ^VT  f  t  P"^':5»»f°^  °f  »''«  R«P°'t  the  Editors  were  unable  to  procure  -1 
the  valuable  remarks  of  the  Hon.  Mr.  Juttice  Aylwin,  but  they  slncerelv  Kope  to  be  ^ 
afforded  an  opportunity  of  publishing  them  on  some  ftatuA,  occasion  ^    ^         * 
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MMkay, 
flimpfon. 


Vr—*  J.,  and  C.  MONDELET,  J  ' 

ClIARLESt^BUimoUGII«.(/V«,Wiif.>,.A.Co«r<ft,W,)- 
■*  •  '       ,  Appbllant. 

AND 

ROBERT  SIMPSON,  (/V.«rf«„n„<A*  Cour.  «,fe«,,) 
1.  AnapiwaKVomaJudaniPnt  of  th«  s.,.^.1     .,  Rbspondint.    '' 

niODtl,.    .  ""  ^'"''  "'  "'"°K  »»<•  "'"""d  on  th«  31..  of  ihe  ta„,. 

of*,  writ  ofijp..it;;ut ."'"'"',;« ^'''"  '""""'<«'  ■'*«  *« !»"« 

rto,  thai «  bond^^to  brf™  ,1   •"       ,.  ^  "''^  "^  ««"■  3  «»P-  2.  §  2". «» 

f '"•'•«"?'".  for  uppolJant,  contra.  ""«  "  «o. » 

Pee  Curiam^—  ' 

The  bond  is  utterljr^ortt,^^  for  the  reason  .t.ted  by  respondent. 

^iio«d'.Z>om«„,  for  respondent   ^he  appeal  is  dismissed. 

^Mrro«^A«,  for  appellant.        "  ' 

;<J.  J.  C.  A.) 


-  APPEA.  ^H0„  THE  CIHOCX^  CO.HT,  B.XHIC...  TEHBEBONNE. 

<:>omm  S;   T   IT  T  *'^'''^«^^^^'  '™  DECEMBER,  i860. 

loranibirL.H.LAPON^TArNR  Rnw    r<  t     * 

o^^TAiNE,  Bart.,  <?.  J.,  AvL  WIN,  J.,  Duval,  J.,  Meredith, 

J'j  and  C.  MoNDELET,  J. 

„  Maekay  v.  Simpson.  * 

above  ineunibranees.  He  p^duoed  n  ^"'''^"'^Jf  ""*  "^  «"*"'«"'  ^'•'"^ 
rapport  of  his  motion  and  TnnT  ».  T"'  "^'^'^^'^  ""'^  'J«««»«^»to  in 
whi^it  was  sraSarhehrdTft  7,'''  ""^'""* '^^  ^''^  '-P»»d«-t,  in 
intimeto^a^etheirnl'ltpri^^:^^^^^^ 

^    ^«m,^A.,  for  appellant,  contended  that  the  motion  came  too  late. 
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ONNB. 


Meredith, 
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Abbot,  replied  that  it  could  only  bo  rejected  on  that'  ground  bccauBo  of  8on.o  Be..i.dd.. 
rule  to  that  effect,  or  because  of  a  waiver  to  be  implied  fVorn   some  proce,din« 
subsequent  to  the  return  and  previous  to  the  motion;  but  that  there  was  no  rule 
of  the  kind,  and  no  proceeding  had  been  taken  on  either  side  since  tKe  return. 

OED  Pkb  CcaiAM,— 

The  motion  is  too  late  and  must  bo  rejected  on  tha!t  ground. 

Abfiott  t&  Dorman,  for  respondent.  . 

£iirrough$,  for  appellant.  1' 

(J.  J.  C.  A.)    .  i 

SUPERIOR  COURT,  MONTREAL. 

OCTOBER  13Tn,  1860. 

Coram  Smith,  J. 

^^~  >  No.  5.' 

Beaujield  et  al.  vs.  Wheeler. 

3.  A  foreolo.ure  .tating  that  the  "  defendant"  fo«HMo8c,  the  defendant,  »o.,  tanull. 

In  this  case  after  a  demand  of  plea  had  been  filed,  and  the  subsequent  period 
allowed  for  pleading  had  elapsed,  the  plaintiff  filed  a  dedarationlo  the  Ibllow- 
ingettect: 

'    !l?'*'^^f  *"*!!?""*  fi^eolosea  the  defendant  from  pleading  to  this  action." 

The  plaintiff  then  inscribed  the  case  for  Judgment  in  vacation,  and  judgment 
was  accordingly  entered  up  by  the  Prothonotary.  '         ^    ^ 

In  September  tfrm,  before  the  yHmzatwe  had  elapsed, 

Abbott,  for  defendant,  moved  to  set  aside  all  the  proceed ingB  of  the  plaintiff- 
subsequent  to  tho^ filing  of  the  demand  of  plea,'and  specially  the  Judgment. 
He  pointed  out  ^e  fact  that  by  the  terms  of  the  supposed  foreelosure  it  wa» 
the  defendant  Miming  to  act  by  the  plaintirs  attorney,  who  foreclosed  himself: 
but  apart  from  that  error,  which  was  fatal,  there  was  no  right  in  the  plaintiff  ti 

!r  1  -TJ"""'''  ^.T  °"  "'"  "*■  ^"^'''^"'^  '"«  demanded  m  writing  and 
none  had  been  granted  by  the  Prothonotary.  §  25  of  the  12th  Vict.  cap.  38 
IS  express  that  the  effect  of  the  omission  to  plead  within  the  dolays,  shall  be  tl 
authorise  the  Prothonotary  to  grapt  and  record  acte  of  foreclosure  upon  appli^ 
mtion  xuv^rxitng  being  made  for  the  same.  Uiitil  the  plaintiff  wm  entitled 
to  proceed  e^c^rte  he  could  not  inscribe  for  judgment  in  vacation;  nor  could 

I„  li!vl r^Z  '"*!7P  ""^  '"^  •'"^^^"*-     '^^«  ^^^  «>  i»  "««»  absolute 
L!  r  p'?! ^r^?*'J""''^^''^''"'  *°^  theCourtmustsetitaside.  *Hence, 
ort  either  of  tbegr^nds  referred  to,  the  supposed  foreclosure  was  ineffectual  fo^ 
the  purpose  oFenalliog  the  plaintiff  to  proceed  e. parte;  and  the  whole  of  thi  ^ 
proceedings  based  upon  a  different  view  must  bo.rejeoted  from  «;/ie  record 
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■~-:>- 


the  22nd  Vic.  cap.  ft,  8  13  and  18      n    A  ^  '^PP«»'«<"'.  ««  Pointed  outby 

-        •'•"o  opposition  Lt^L;!..^^ 

««  it  invdved  the  unpleln       ndiSru  of  n    •   "7.  '"  ""*'  ''•.°  ^'"'-^'°"'  ^'"^ 

■       adopted  n  u.ode  wl.i.-h  tho  LZt  '^"^'"^  "'°  ""''«'  *'«'  ''«''''«d'«'t  »'«d 

i"  'c^.-.  to  avoid  doing  X  """  conteiuplutod.  and  prohibited  alnio«t 

Rut  tho  foreclosure  was  unnecessnrv      Ti.„  o.  .         ,. 

to  enter  up  jud,n„ent  so  «op„  aT    e^pl«i„rff  .<         °  fr*^ ''»'  Prothonotary 

(-'2  Vie.  eh.  5.  ^  1  n  .  „ow  1 1.!  -^    '        *'  ''"*"'*'^  *°  P™""" J  '^* /"«'A.  " 

the  defendant  w,^  l^iZ.tt  ptd    „r  t'''^  '""^  '"  proceed  so  Ln  „s  * 

-ithin  three  days  next  aftrt  e  demaid   f1  "^'^  '  "  .""  ''  ""  P'''''  ^^  ^^'"^ 

;.ere.     The  delay  of  three  da  .  hud Tx  '  I'b  7  "''1  ''"'""  ^""'"'^  ^'"'  "- 

..  '"'J  been  „,ade,  and  the  error  eouunitSdb!      T\       I'lr'''"""  ''^^  >^"'"-"t 

becan.o  of  „o  eonseque.i^r  ^     "'"'''' '"  ^'""^^  "P  ^''"  fi"-eclo8ure 

-  -^S';J:d3;r;::f:;t^::;P^«^'--  the  prope,  proceeding  e^ 

-s  never  entitled  to  p^^-^d  I     , I  Z'-';'''  '"^  '"'^'  ^"^  '^  *''°  P'-'^'^ 
and  «,ight  be  «u.„n,arily  .troat^  CsuV      ^     """'"'  """^  ""  '*^'"'-"'«  """''>'' 

;  t.br:Zp;^;;fr:;::^^:™^ 

seeks  to  attain  this  end  by  nS      J  7  '"  '"'''''"''     '^^'  ^«^«»dant 

"-ailed  by  opposition.     12^1,  t  ?  'T       '^'^"''"'^  '''''''  "^  ^^'^  ^e 
•       .    -ullj  a  judgn^ent  under  thel    t^'    he  I' S'"""  u  i'  *•  °  ^"^^"^  '"«'«"-  ""^  - 
\  but  if  on  the  other  hand  it  i^a  d '   ,7  """  "^  ^' ' '"'•' '"  h^-'Fetensions ; 

-rcun.,taneesin  whiehLhlno   „Wre-'"'"f '^''^  Prothonotary  unde 

'.     "plaintiff  is  entitled  to  proceed t 'l^'-  7 n  "'^^  f"?"^  "">-  —  ^h^ 
.   "the  state  of  things  i„' this  case      Th«  5  .    .        ^he  latter  is  contended  to  be 
.   i  and  neglected  to  I  so  in  ^^  tI    ^l^^^Tr  V"^°*'''=^  ^  P'-^> 
'^  foreclosed  the  defendant  fron.  pl^        1   "        "-  T'  ^''^<^'^'^'^' 
for  ace  of  foreclosure.     The  error  IT'  u  "'^  aPpHcation  in  writing 

<loubtedly  be  /ata. ;  but  the  cCd:  r^l'  tr^  ''  f  "'""*"  '^"'^  -' 
,      other  ground  that  no  acte  of  foredosurL  h/  i^^^'""'  '^'^^  «»  »''<' 

•.Remanded.  There  is  no  possib  it  0  do^L  t^^^^^^^^  V  ''''"'''  "«  "°"°  '- 
before  the  plaintiff  is  entiUed  ^l^T  "' "  "'*'"*  ^'^'«''°'"'-«  "  "ocessary 
that  without  an  application^^  wri  i  ^  aleTi;:!  '''  ""7'  ''  ^' ^''•"'- 
granting  and  recording  of  such  al  bv  Tn  f?''"^^"''^  «»'»  »''«  consequent 
closure  can  take^iace.  The  ptintiff  tL  f  ^~*''"-«'"J''-  °«  ««»»»  valid  fore-- 
/'«'-/c  when  he  filed  his^iSSf  T  *"  ""*  *"""*'^  *«  P'^'^^d  ^• 
-d  entering  up  a'  JudStaf  nSC  ;ct  "^r^^'^-  ^--»" 
orCour  ofJurisdiUo,  and  ^be Judg J^I^rri^'^J^ ^ rlS^ 
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nullity,  and  a  mere  oxoreNonco  npoo  the  rcooni      nZ         Z~'        ~"  " 

Court  in  the  e,erci«,  of  it,  ordinary  c  „t     ter  luTwrl""'"?""''  '""        ''^' 

^cord-.  ha,  the  undoubted  "ght'^to  orde    thrjuLe„/tf  r\""'*J*'/'" ''-•••'^^^^ 

file-,  »nd  to  m  «ide  all  the  prc«c«din«H  7the  P  ST    i^  ^°  '"™"''  "'^  *'"' 

of  hi,  demand  of  pleo.  ^  "'""'^  subsequent  to  tho  filing 

ri.  Devlin,  for  Plnlntiff.  Jwdgmont  accordingly. 

Abbott  ,lh  Dormnn,  for  Pofcndant. 
(J.  J.O'A.) 


\^ 


MOVTREAL,  2Cth  NOVEMnER,  ifltjo. 
Comm  Monk,  J. 

138. 


rum  m 


^s.  /'o.rcr,  «„c/  p.„,„,  Adjudieataire,  and^l«7.«o,,  Qpposant. 
^»t.  A  motion  for  .yWfc  «,rA^  m„„  contain  •  description  of  the  Bron,^  .„  k 

accordingly.  ^'    "°  *"®  ^"^""  •"» Jo  bis  return 

tion  r  t^  ^i::^:::i;;:f;s  rn "'  *'^  ^"™°  ^-^'  «^-  ^^p"- 

chase  money-produoinrwhhhU  If  '/"'""  ""^  '^'"'  *»»«  ?»•- 

purchase  money  rdintC'''  "  "  T 'P*  '™'"   **>«  Sheriff  for  the 

^66o«  contended  that  tho  uiotinn  fn^  f^ii         i. 
beJnsf  the  first  steo  towards  .iKtn.-.,:..  .  "       re-sold.     The   motion 

Curt Mb.i„g. safe  ™l«    ^rk  L„       ,J.        ""^'  *""  •°'«'  "P"  •>?  ""» 
any  rate  the  motion  was  as  fi>rm„i  „„  *i,  P™F"y  was  prevented.     At    , 

b™w„,  .rt  did  Ln  .f:™^  dUXz°  rr"°"  "■"' ",?  '""■" »' 


H'^ 
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I^>u.r»»row..r.gh  of  tho  «,/y«rf.c..,«.„  .„  def.ult,  to  pay  th.  riurohw.  mon6j  and  hu.  .^oid 

0  tod  with .pprob.tion  by  .judgonow  on  th«  AppcJbonoh  ia  thooL  of  L.ngerln 
v..  G.rron  and  Oarron,  2  L.  C.  Rep'.'  126.    In  tit  o.«,  p«mi«ion  had^n 

able  to  tho  purohawr.     But  tho  atutute  had  bec«  pu«.ed  to  got  rid  of  theao 

provided  tha.  rule  for/«//«  e.c/.^r.m.yui.  gran  til  on  default  by  the  puroha«r 

X7n:.  ..  «rr'"'*  "P"""'^  """"^•^  *'"4»  °»~  «f  default  the  Court 
*hall  order  the  Sheriff  to  proeced  anew  with  the  4-  &o.  Here  no  di«>retion 
wa.  left  with  the  Court     They  wore  bound  by  theLre«i  tenna  of  th  Z  " 

perniiaaion  to  pay.  ^ 

In  supportof  his  motion  and  of  his  objccliona  to'  tJe  application  of  the  adju. 

-^  £200  more  for  the  property  in  question  than  it  had  been  adjudieatod  at    and 

aa  this  preyented  the  posaibility  of  any  lo«,  by  the  aUwJa.Ve   it  removed 
any  argument  whieh  might  be  based  upon  thai  possibfe  '  ''^ 

.  .16io«  for  aJjuiUeataire  contended  that  there  wal  nothing  in  the  sUtnte 
which  p«vented  the  Court  from  permitting  the  paymtt  to  l^  ^  de  Lhad 
always  been  the  practice  hitherto.  There  was  nothing  now  in  the  cl.l^f  th« 
sut«t«c.t«d :  it  merely  enunciated  tbe  rule  that  waslf^^^^ 
that  f  the  purchaser  did  not  pay,  the  property  should  I  e  r*.feld  at  his  rW^- 
but  U  did  not  say  that  if  he  came  forward  with  the  mLy  after  the  Sherirs 

■  «,^».       not  thmk  there  was  any  difference  of  opinion  among  the  autho„ 

«8  to  this  right  ,n  the  purchaser.     On  principle  it  would  appear  to  ClZ 

'  :Z  to  r:if  f  "'^  '"  '  ^"'^  '''''  -lutory  conditlillLrhin^mor, 
subjeot^to  the  obligation  guanlo  minoris.    There  was  nothing  peculiar  to  thU 
mp^ied  condition,  different  from  the  s«me  eondition  in  an  orLry  Sale,  eW 
^  to  the  summ^y  mode  of  enforcing  it.     Ou  this  point  the  writeLreexpr^t 

„  *«cAer.     2  Henrys  p.  32.     But  „.  resolutory  conditions  po.«,„,.vrnIt^^^^ 

received  their  effect  deplein  droit  under  the  old  law.  The  resoluUon^i  tl^ 
.ontraot  requiM  to  be  pronounced,  .nd  up  to  the  time  of  thrudre;^!^ 
«>lving  It.  the  contact  subsisted..    iW«e.  .e„.e  No.  460.     1  ri:'^^  . 

default  to  pay  operates  as  a  dissolution  of  the  contract ;  but  ill  akl  Z^    J! 
;     theremustbe.,e„.e«cedeclaringthodi88olution.     1  Pleauj^^t^^ 


I 


CIRCUIT  COURT.  186a 


n 


p.y»eot.  .H  there  woUld  bo  in  .„y "  "  l''^ Z  ff  .T"'''  "'.  "°""  ''^  »^ ^-. 
dIUon  i  .„d  .every  .uthor  who  dLu-^rt^ 'l.?'/  r  ?  '  """'"'"'^ '~"-  Tr'« --• 
/>r«,.  C.V..  P.«  I V,.Cp.  II,  Art  8  ST  VI   7^?  ""^"P"  »'"-  "«"'•     ^'*«V 

where  he  declare,  thut  on  an  appllcal     fl   'aZr'  .Tl "  "*  ^^  '''' 
Krant  to  the  p„reh,.er  a  delay  but  M  Ti      {       ^^^^'''  *''*'  J"*"*"  """y 
And  no  author  can  be  found  wfodeLo'u         ''  ''"  "'"'  **"'  ''^"  ^'''  "-^' 
In  I<i»ngOTin  vn.  Oaron  the  maioritv  nf  ♦!.«  n«    .     n       . 

HonopJudml»„„l,„„.-.,„.'',"°.    "'"'"/'*«««*<!'■«.    And  Hi. 

.hi.  «ii»dir.i„„  .d  dZw  .hi  °  r  T'. ' " ''"""'  '^  "■•  s""""  "■«'  ■ 
.iu:i:^«r:::::r:i:rr''''"-'"^^^^^^^^^^^^  ' 

taire  might  bo  placed  in  a  vorv  ,l,.n„„^    ««»"«'tr-ln  which  oa»e  an  adjudica. 
inhe  Court  eoJld  not  ^ ^rd^  p:::^^^^^^  '''  "^'^^  «^^^f  '^^^^^ 

oppo8ant«  and  a^IJ^c^oTlZ^J]  Po.nis  submitted  on  the  motions.of  the 
in  default  to  p!y    hrrull     o'nT'  '  ""'  '":"'"'"""  ""  -'yW.ca..»V« 

Motion  that  theShcriff  take  back  his  r«hir..  a    1        ■-    . 
granted  *  *""  "'""  """^  '■*'«°«v«  t»>c  purchase  money, 

ffyf  Austin,  for  opp,.,„„t.«,,  Andersort  et  al. 
.  f^l'ou  d-  Dornua,  Jot  Bro^r^,  ,,aj,u^^^^^^^^^ 

V.J.    J.    0.    A.J  1  *  :. 

OIllCiHT  COURT. 

)IOXfREAL,  14Tn  DECEMBER  I860..  *■ 


J 


f 


Coram  Monk,  J. 

No.  2022.  , 

Tier^  et  al.  vs.   7/%  /<  „// 


-^!!!^!!^^^^  in  vacation.     On  the  5th 

Dec.  Jb;r.t:i''"""'"''r- «''^i^^»^^^ 
The  Trust  and  Loan  Uo.  vs.  Flynn,  September,  18G0.  ^        -      // 


Atmllu, 
Muuduau. 


«   , 


V'  ^ 
'  JT 


ciRoifrT  counT,  isoo. 


i 


DoooiiiWr  i.luin(IfrH  denundod  <  ploo.  On  the  mm*  day  tho  d)i(|ndanU  gave 
nolico  that  on  the  flr«t  day  of  tho  eaauiug  torn  they  would  move  for  aeourity 
Tor  o^wtK.*  .1  k  ^  •  ^ 

Ifot.H.on,  A.  a-  ir.,  for  plaiutiff..  ^      Motlo||  rojeeted. 

/  J'uj/ham,  for  dcftiniiantt. 
(4.P.)  . 


MONTREAL,  aiar  DKCEMHER,  1800. 


J 


Coram  SsiiTli,  J. 
No.  4181. 
Aiielin  V8.  JUoiigeau, 


llj(tD!-Tlyit  the  ,>l<..  ofprcMriptloiiof  ■lxji.»ni  doc.  not  apply  to  an  Mtloii  for  mouoy  loiitiitlreo. 
partioa  who  ar«  not  tradcn.  ■  -      ■  /« 

Tho  plaintiff  was  a  "  bourgoois,"  and  tho  defendant  an  "  ouvrier."  /if' 
The  aoiion  was  to  recover  Jy.Ol'^  cts.,  part  of  tho  sum  of  «1,  la^t  ilA«48. 
Tho  d(ifondant  pkidod  tho  prusoription  of  nix  years.  /    <♦   V^ 

Vm  Curiam  .— Tliis  action  not  boiu-  for  a  oomuiorcial  dobtb/vroen  ffaabrBr 
thejudj^inont  is  for  plaintiff.  ^  ^  ' 

&K^f/e,  for  pluintiff. 
linn^if  tt  Fiiuteux,  for  defendant. 

(y.  )ii.  T.)  . 


N 


MONTREAL,  3I»T  DECKMBKR,  180pj 
Coram  SiliTU,  J. 
No.  4973. 
MohoH  et.al.  vs.  Walmtlei/.  / 


"""■" '"  mI:;:  in.::.  ir;r "°  "'*'"  '*""  •"'""''  '"-•■""'"°° ""  '"•"^  -"••'-'  -•"V 

»^The  action  was  for  goods  sold  and  deliveret^  by  tho  plaintiffs  in  the  course  oK 
Hioir  businosa^s  brewers  to  the  doleudant,  a  grocer. 

Tho  ploa  j^iis  prescription  of  six  years.  11 

Peh  Cuifcui :— In  this  ease  the  plea  is  maintained,  though  there  is  no  reasoiP 
apart  from  tUo  ]aw,  that  a  different  docision  should  be  rendered  here  from  that 
•in  the  case  o^  ^tselin  vs.  Mohucuu,  just  now  stated.  The  law  in  this  matter  is 
in  an  auouiulyufir  state.        •    '  .      . 

Car/cr  ctv(?oo;<art/^for  plaintiffs. 

./.  a>  IF.  ^il|/a/c«,  fbr  defendant. 

(F.W.T.)M' 

^  *  «««  «*  contla«ictory  deciBion  rendered  by  .Justices  Smitb,  Mondelet,  and  Chabot,  in 
Comstock  vs  Lesieur,  2  Jurist,  300;  and  a  judgment  similar  to  theirs  was  rendered  by 
Mr.  Justice.  Badgj,^,n  Stirling  vs.  Dow  et  al.,  Superigr^Court,  17th  February.  1859 
uponthetLi.iUi«feWofMM.Rosc4Mouk.  ,  '  ""wry,  lusa, 

;-•       i  V  •■.--- -■;.•--;        •..  .  --..--    :,-•■-■       J.  p. 


^: 


Motiof  rojMted. 


r  in  the  course  o^^ 


..  CIKCUIT  COURT,  I860. 


rt 


:^ 


Cornm  Badoi.iiv,  J,  '  V 

<■  No.  34M. 

Onwetva.  Urnncau. 

lltLo.  .I,..ri..ncr.  *""<"•«'•'  ltUT«l,.,m. « 111  Ul.d>»r«..  .uol.,,K.r.on  fr.....lU.UIUy  A,, 

^    I    »«..  Tl...  .ucb  „o.,rtc..ro«  «..U  „„t  be.  by  „.;;»„., ,.,,,  ,„,  „.,,  ^  „,,„,^,.„  ^,^^^^^, 

Tho   doclnrution  allowed  tjio  riKht  of  tl.o  plaintiff  to  reoelvo  the  tltho  or 
iO,hpnr  tofullthogrui,.  harvoHtoJ  by  tl.o  U«.uu„  (,'atholio  inhabitant    of  th 
l'«.-.Hh  of  Lupra.„e.  fron.  landn  situate  within  the  PariMh.     That  t     dl",d 
wa«a  n.,...a„  Catl.o  ic,  „„d  proprietor  of  a  ocrtaiu  U  of  land  .   «lt  tt 
KUJ  PariHl.,  and  had  for  .nany  yy,  boon  ...     Tl.at  i„  tho  year    sThc  hi 

J,lootud  to  pay  tuhen  |p  the 'plaintiff,  who  therefore  prayed  tho  Court  to  con 
don.n  tho  dcfondant  to  rondor  under  oath  a  faithful  Lount  of  uTlb  har 

Ifl  default  of «,  do.„«  wuWn  .  delay  to  bo  fixed  by  the  Court,  to  pay  tl^  .urn 
•     l;l:;;  ^""''•^  *•'"  ^"'»'"«^'  -^•'  -'-»  and  coat,  to  tho'pIaiLffl:  Z 

^   The  defendant  pleaded  b,  peremptory  exception,  that  about  tho  commence 
,  luent  of  the  year  185t5,  ho  had  coa«ed  t«  belouK  to  the  Koman  CathoUr  rT* 

g.on.  of  which  tho  plaintiff  had  then  been  informed 
That  about  the  17th  September.  1850.  he  had  anew  given  notice  of  this  fact 

to  the  plaintiff,  by  a  notification  signified  to  him 
~^^  Tho^o.%inal  notlfieatiou  was  produced  by  the  plaintiff,  and  was  in  the  following 

'."■'''■  '      I  ■  •    ' 

\f     •     r,  ^  >  Saint  Constant,  17  Scot.  185fi 

Mosfiire  Geavel,  Cur<5  ^e  Laprairic.  ^ 

Votre  aervituur  trds  humble, 

/  •  BiBNABB  BBDNtAU,  pore. 

Thi.-iot|«  w»s  «*vtd  upon  tlio  pkinUir,  on  agrowB  uppcraon  of  hl>  kon,^. 


"'•f'*^*'' 


"■  'Wt 


'OURT,  18C0. 


/>krfi>irmtt,  for  plaintiff.  ,, 
IrUuHc  a-  6'a|„V/y,  for  JoTomlmit. 


Action  (]iiiiiiiMt««l. 


/ 


/ 


■'/ 


? 


/ 


■       ■ 

^  MUNTIIEAL, « UUTOBRBj  IMA  ^- 

l. 
Coram  Smith,  J. 

So.  CM.  . 

'     Dnnjo  Quintal  vn.  Xovion, 

JM//nc  il/iro'cA,,,,,/,  pour  Jo  dcinandcur.  .^      ,       / 

/?.«»•».  Z,<///«TOmc,  pour Ic  tit'fcndeur.  ,'  , 

(W.M.)  '  . 


I;  '■ 


*"         WF 


<f"-  .*t  ■ 


l«  to  th«  pUinljtr  by 

»  of  RWlii  fur  that 
lh«  pUintiir  to  tfiti 
It  WM  oot  niigiblo 

t  owoiJ  th«  titho  to 

lorf,  (liiiniiMinx  th* 
Action  (JiiiiiiiMt««l. 


'  wn  loe*r*lm  ihuln  >iii 
•r  lerm>«  niorMmiin. 

<$Miliation  du  bail 

do  flainic-gaf^orio, 

ivnit  ptiH  pny«)  lo 

»  ohoaoH  (ju'il  nc 

d^jii^doid^  qu'ii 
roit  (i  I'aotion  en 
|{U0  quant  a  lui- 
our  on  droit  d'in- 


■wpt—     <iii    'lit 


f    ^ 


I 


COUR  DU  BANC  DK  LA  HJijIfR, 

f.      T  .  ^  *  .     "  ,  ■ 

K»r  AI'I'KL  l>R  tA  ( nimiUVRAIIIrliK,  DlirrRlt:T  OK  MONTIIBAI. 
MUNTKIAI,,  a  JUIN,  itm. 

t'oraiw  i<iit  I.  11.  L,\roiiTAiltie.  fl.rt ,  C.  J^,  AvLWl!*,  J.,  DoVAt,  J., 

Mkriiutii,  J.  V 

Wo.  40.  \^ 

MKMd  URUVlin,  {Ihrnrnkuf  m  Comr  Ii^ruur*,) 

n 
LOUIM  HR/U(;HKMIV  KT  AL.,  (tf/Mkurt  m  Vour  t^^ri»ur*,) 

Ji|«,  qn«  I*  vrnia  fklta  ptf  rinvtntimr  Jo  t'trtltt*  ptr  lul  lavMU.avMl  •«■  tpiillMtlua  txiur  ■■ 
brtvtt  d'Inirimlloa ;  In  rand  atMuluinvnt  nul. 

Ll  Juf^mont  port«^  on  appel  avait  At<^  rondu  par  la  Cour  Hup^riouro  pour  lo 
Ba^danada  aMK<*«nt  A  Montreal,  l«  28  Juin  IRftH,  metUnt  d«odt4  lafMdlot 
du  jurj  qui  avait  aooord^  oertaina  dommagea  &  I' Appelant  contra  l«a  DAfan. 
dcura,  par  auiUi  d'uno  infraotion  h  un  brevot  d'invontionall^Kud  avoir  4t^  obtenu 
par  r Appelant  en  oette  Provinee,  le  26  Mai  1H&7  et  ordionDant  un  ooureau 
procda.    ;  "•  -  .  i       •.    . 

Ix)Jaf(oment'eat  motlv^aommeauit:  CDay,  J.)  I  ■'■ 

"  Conaidorinp;  that  tho  said  Lottora  Patent  purport  to  have  been  granted 
"  upon  thff  roproaontatioir  of  the  plaintiff  (among  other  things)  that  the  new 
"  and  improved  double-atove.  then^in-mentioned  waa  not,  at  the  time  of  hin 
"  application  for  hia  aaid  Patent,  in  public  use  or  on  aalo  in  the  Province  of 
"  Cahada,  with  hia  conaent  aa  tlie  inventor  or  diwaveror  thereof,  and  that  it 
"  appeara  by  the  evidence  adduced  in  the  aaid  cauae,  that  the  said  repreaentl^ 
"  lion  was  not  true,  inaiimuoh  as  a  largo  number  of  the  aaid  atovea  had  been 
'*  aold  by  the  plaintiff,  and  w(Ui  in  use  long  bofore  the  application  for  the  said 
"  Patent,  that  is  to  aay,  in  th«  Summer  or  Autumn  of  the  year  one  thousand 
"  eight  handred  and  fifty-six,  a^d  that  by  reason  thereof  and  by  law,  the  ver- 
"  diet  in  the  aaid  cause  rendered  ought  to  bo  set  aaide,  and  a  new  trial  had 
"  therein,  &e.,  Ac." 

Les  Intim^  furent  aetionnds,  le  26  Navembre  1857  par  I'Appelant,  pour 
.£3000  de  dommages  pour  infraotion  depuis  le  ler  Juin  18&7;  &  un  brevet  d'in- 
vention  "d'un  poele  douUe  am^lior^;"  et  leaquellea  ameliorations  aont  alld- 
gu^  oonsister  principalement  dans  la  oonstruotion  partioulidre  de  retag«^ 
inftriear  qui  se  troove  plus  resserrd  que  I'^tage  sap^riear,  dans  les  panneaoz 
rapport^s  dans  les  grandes  plaques  de  I'iStage  inf($rieur,  dans  la  projection  on 
saillie  de  I'^tage  supdrieur,  dans  les  deux  trous  sur  la  plaque  sup^rieure,'  dans 
les  panneauz  rapports  dans  la  plaque  du  milieu  et  dans  la  hauteur  oompar»> 
tivement  pen  forte  de  oette  sorte  de  poele.  Un  all^ntf  essentiel  dans  la  dMa- 
ration  de  I'Appelant  est  oomme  suit :  "  That  the  said  plaintiff,  the  Patentee, 
bad  lately  made  appUnition  by  letter  lo  the  Qoy(»rnor  of  the  ProvinoB  «f 
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OOUB  DU  BANC  DR  LA  BEINE,  1869. 


tT 


••-)■ 


■  » 
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\  ^    • 


"?•"'••"""  .■;  ;j"  ''!i':"  ;;""""■  T  '"''*^'«"'  ««■  •  "  ««"  ««rf  improved  douUe^tovt;' 

Les  defenses  des  Intimds  soot  conime  suit : 

I      ^   Mn?r  '"  ""^f""^"*  «"  oomposltibd  du  dit  poSle,  tftait  connue  et  employee 
longten.p.avant8adomandep<jur8onpr^tcndubVrvetd'invention.        ^^ 
•^nl„r/       ""'»''f««»"»«'^tt  «,ompo8itioa  du  dit  poele,  arajt  et6  faite  depuis 

6n^Z  ^T'"  ^""""  •!"/'*  P*^'°  (""  P"""*'""  "PPO't^-  ««»«  1*  plaques 
du^^as,)  est  en  existent  depuis  a«  poins  I'annee  mil-huit-cenUrenLeux.  e 
.        ce  qui  ndanmoms  n'empeche  pas  oes  plaques  de  casser 

Que  beaucoup  de  pofiles  douWes,  ont  la  partie  iuf^rieun,  plus  rttr^cie  que 
la  parfe  super.eure  et  que  oes  pofiles  existent  depuis  plus  de  di».ans  p««!s  et 

'        di^Z^r^'Z^"   ^^"''  '*  nomm^ment  oe«x    manufactures  A  Chiimbly. 
dtd.str.ct,  ont  deux  trous  pratiques  sur  la  plaque  superieare,  et  ce  depuU  plu 
detroisan8pa88d8,etmeme  depuis  six  ans  passes.  ««  aepuw  pius 

yai?Al«T°'  ''  ^'*  Deumndeur,  n'a  riea  invent^  ni  d^uvert,  ainsi  qu'U 
J  ali^guo  fausscment,  en  sa  dito  d^laration. 

Que  lespoeles  manufactures  et  vendus   par  les  D^fendeurs.   ne  sont  pas 

Te    dSi::      'r,f  "*  '•"""''"•'"  I««J^cl„rationdu  DeUder,  mS, 
It,    f  essen  .ellement  en  plusieurs  points,  et  nomm^ment.  en  Mutant 

n h'^?''"''      ";  ?  "'  *"*  ^  ""-"ufacturees  comme  colles  inJiqu^s  pa 

d^laration^  au  l.eu  d'une  plaque  unie  et  couple  par  le  mUiou  ett  deux  mor- 
oeaux.  les  ponies  des  dtffendeun,  ont  une  plaque  perc^  de  deux  trous,  por  v 

^rJrJa'lT  ^^''/''^P^^^^"  "•"-«'  Burl.  plaque  su^rure' 

qu  Js  sont  faUs  de  man.ere  4  etre  chauff6s  avec  du  charbon  de  terie. 

n'«n  *   ''i  ?^^*°f«""  "'o"'  """"^  """Can   dommage  au  Dceibdeur,   qui 
1?  en  .  souflFort  et  n'a  pu  en  souffrir  aucun.  ^  "wueur,   qui 

Que  partant  I'aoUon  du  dit  Demandeur  est  mal  fondee  et  yexatfire,  et  son 
prttendu  brevet  d'invention  est  nuletdenuleffet  ■«"«,  et  son 

detr?"'^'  ''',  '^'''  '^'^'""^'^  »^«»  "PPO'tant  au  pays  pour  la  decision 
du  ?fi  M  •"I'Skr.  "*"*  '  "^  '»"*  •'  P'^'^"'*"^  ^"*«-»«'  (Letters  Patent)  en  Z 
iea!oS"2  I'/T"''.^.'^  De-'-ndeur.ensadite  d&laration,sot  d^^ 
TI  ■lil-."''^"?  in-^gulidi^meet,  sans^^ause,  et  UWgalement,  et  soit  df- 
clar»  irrtgnlt^re,  nulle  et  de  nul  effet.  et  soit  Uise  de  c6tl  et  anndiSe  klZ 


1 


fe"SPOTT"^^^  ?it-T"' 


3  t^  ■  r„i~^-f.«*^i^»^f 
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81 


II  poele  doDt  il  est 


in«  de  droit;  ot  A  oeque  I'wtion  du  dit  Demandeur  soit  renvoy<Je  »vec  d^pens^Henri B.«.ir. 
lont  lea  soussign^s  requidrent  distraotiou.  T      ^'' 

Dans  leur  seoondo  exception,  les  Intiin^s  alldguent  entre  autres  fitits  •  B««»oJ>««iaa 

Qu3  le  pr^tenda  brevet  M4ga6  par  lo  Demandeur  a  6t^  obtenu  par  fraude 
et.duB  manidre  subreptioe  et  pour  aucune  cause  valable,  et  ils  oonoluent 
conime  suit :  ^ 

Aces  causes,  les  dits  Ddfendeurs  s'en  rapporta.it  »u  pays  pour  la  diJcision 
■de  cette  cause,  concluQnt  H  oe  que  la  pr^tondue  Patente,  (Letters  Patent)  en 
l^ate  du  26  Mai  1867,  i„voqu(5e  par  le  Demandeur,  en  sa  dite  declaration,  soit 
ld^clar<;e  avoir  M  obtenu  irr^gulidrement,  frauduleusement,  d'une  maniere 
Nubreptioe,  sans  cause,  et  ill6galement,  et  soit  d6clar6e  irr^gulidre,  nulle  et 
de  nul  cffet,  et  soit  mise  de  o6t6  et  annul^e  k  toutes  fins  de  droit,  et  &  oe  que 
II  action  du  dit  Demandeur  soit  reavoy<?e  «veo  depens,  dont  les  soussign^s  re- 
|;qulArent  distraction.    "::  —  **  — ^ -^ 

Ces'doux  exceptions  sont  suivies  'd'une  defense  au  fonds  en  fait. 

Un  proems  par  jur^,  ayant  eu  lieu  oonformdment  k  I'ordre  de  la   Cour  et 
sur  les  articulations  de  fuits  redig^espar  ordrede  la  Cour  Inftrieure;  lever-' 
diet  fut  en  favour  de  1' Appelant,  pour  £5  de  dommages-inttfrfits  et  les  depens 

Les  InUm^s  fireat  potion,  le  19  Juin  1858,  devant  la  Cour  Sup<$rieure  poul^      *' 
un  nouveaa  procds,  pour  les  diff^rentes  raisons  dnonc^es  en  leur  motion  et  qui 
font  en  partfe  com  me  suit :  #*^  *   '  y       ■   ' 

"lo  Because,  at  the  said  trial,  the  said  plaintiflF wholly  failed  to  establish 

"m  evidence  the  essential  allegations  of  his  declaration  iQ  this  cause  fyled- 

I "  and  more  particularly  whWI^  failed  to  establish  in  evidence,  that  he,  the  said 

"  plaintiff,  at  all  and  every  the  times  and  periods  mentioned  in  the  said  declara- 

M'tipn,  was  still  and  is  a  subject  of  Her  Majesty,  and  a»inhabitont  of  and  resident  • 
I  ^'  in  the  said  Province,  and  likewise  wholly  failed  to  establish  in  evidence,  that 
"  at  the  time  of  the  making  of  the  aj)plication  for  the  letters  patent,  in  the  said 
"  declaration  mentioned,  and  of  the  granting  of  the  same,  he,  the  said  plaintiff, 
"was  the  true  and  first  inventor  of  'a  new  and  improved  doublemtove ' 
"therein  described,  and  wholly  failed  to  establish  in  evidence  that  the  said  ' 

"  letters  patent  had  been  duly  published. 

"2o  Because,  at  the  said  trial,  the  said  plaintiff  wholly  failed  to  establish 
^'m  evidence,  that  the  pretended  invendon  described  in  his  said  dedaratioq 
"  and  m  the  said  letters  patent,  was  new  at  the  date  of  the  said  letters  patent 
"  3o  Because,  at  the  said  trial,  it  was  proved  that  the  saM  invention  or  dis-  '"^'^  I 

I  ^'covery  or  composition  matters  described  in  the  said  declaration  and  in  the 
"said  letters  patent,  had  been  in  use  long  previous  to  the  making,  by  the  said 
"  plaintiff,  of  his  application  for  the  said  letters  patent,  <«d  to  the  date  of  the 
'■"same,  ""^l^v  '  ,'■-:-•■;        ■  .  '"'i''  ' 

"40  Because,  at  the  said  trial,  it. was  pwved  by  the  plaintiff's  witnesses. 

I  I  that  he  hmiselt;  the  said  plaintiff,  had  sold  and  delivered  for  the  purposes  of 

"  gam  and  in  the  way  of  trade  several  hundred  stoves,  precisely  simUar  to  the 

^'  new  said  improved  double-stove,   described  in  the  said  letters  patent,  and 

,"  in  t^e  said  decbration.  \     rr      > 

"6q  BflMBHfl,  at  thn  mid  trialptlw  wid^dcfetwba 
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"  and  direct  th«  nid  J„„  Til ,»"',  u  """""W'  J"<ls»  did  i™.,uol 

•■  by  .b.  «id  1."  „  :iT  had  1*^"'  '"""''l"  ■"  '"•  ""  '""S  ■««"«* 

"  po«»  of  B.i„  !„„»  p„,i^,  ,„  hi.  .  J  ,'5  ;     ^      '  °'  ""'•  ""''  «"  P"'- 

i     "  be  rendl.  fo?  ,h.  Santtift  ^I^'^J  ',"h    "",'  ''"t"""'  ""'''  "»' 
"Ihatgronod.  °""'' *"'"**'«•'"'  <b«  pattnt  deohied  void  ob 

"been  a  Me  Ions  wi,!™,,  ^  fl,"  TP^T    '..      '""'  '""•"  «"•"'-  b.d 
"ground  (h.,„„  poof  hndbeeo  m.l^h  ,^r    ■!     "*"^  «nd  afeo  »,  He 

:",f  «.e  »id  ....j;.B.nr::L't  b,- '.tut'  -"'  '*• " .  *•  ^^ 

"..d  eenWnod "  d Tore  pllSri".  r'r  '"  ""*  *•'«  "'  «>*  ' 

"b.dbe.„i„.«,„.,pjrL"s::t?:Ko:::f'''°'''™"'^  ■>'«■'■'  "'"' 

"  -er.  n,anif„tir..^J'  and  i        *•»"■?")»«'""'  •"J  'beir  aaid  ,.,ii«. 

jagcmedt,  n'n  ea  <g.rd  ™'A  I'on  d«  ■„.;„•  "^    .      ««»+«noro  en  linnt  oe 

je^le^rtieee.  f.„  U^^^Z'^Z'^^Z'  STS  '°""°tT^  "" 
rtsnlte  du  bit  alUcn^  par  In  InfimJ  j       .  .        ""V""  '"  '"•"i  q"' 

InimSm.,  dx  n,oi,.™„rr.d.teTltSi^-"°f?'  «'«I-*B»'»'  •■"'« 

l^-Afp.l......i„.p<rial.n..„u-.t.e„a„d„Trib,..ld-Ap.d.„l.^i....^ 


iJ^LsM^-il^l 
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;ment  could  not 
Mjlared  void  on 


refused  to  stop 
vith  costs,  and 
«d  to  him,  by 
rs  jratent,  had 
!*>  by  the  sale 
d  also  on  the 
»8  at  the  date 

i  satisfactorily 
Meas  set  forth  ' 
'>y  said  patent 

ion  submitted 
ir  said  vehlietv 
;  of  evidence, 
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le  moyen  Bur  lequel  lea  Intim^H  ont  r^usai  &  obtenir  un  nouveau  ^^       7 
point  invoqu^  dans  leors  dafenaes,  et  «ia'il  ne  ae  trouve  point,  non  St  "  f*  »*-'  I*™"*, 
^ans  rarticulatlon  de  faits  qui  a  6Ui  soumise  au  juiy,  et  que  conwiquemmeT"  t-  ^i^* 
m  pouvaient  s'en  pr6valoir  dans  leur  motion  pour  faire  rejetor  le  verdict,  et  que       "  "" 
le  tribunal  de  premidre  instance  devrait  n'y  avoir  auoun  dgard. 

L'alldgation  faite  par  les  Intim^s  dans  loufr  defense,  que  le  poele  en  question  "^ 

^tait  connu  et  avait  eU>  mis  on  usage  avant  r<5poque  H  laquelle  I'Appolant  a  fait 
son  apphcation  pour  obtenir  son  brevet,  ne  couvre  point  le  ddfaut  que  I'Appe- 
'-f^vient  de  signaler.  Cette  allegation  ainsi  faite  par  les  Intimds,  que  ce  poele 
SrZrouVdi'r  ""rr  "'"«*  iongtempa  avant,  ne  poavait concemer  et 
t.on  ne  pouvaU  s  entendre  de  I'usage  que  I'Appelant  aurau  pu  J»i  .„«»o  Z^r 
ftitde  ,jette  sorte'do  poele  dont  il  se  dit  I'inventeur,  en  en  dEposant  par  vente.  A 

V!«  T  Ir  -r  ??"*'  P™viaoiaux  qui  rAglent  les  droits  de  Patente,  savoir,  12  ' 

f«r  le  fa,t  que  la  ddcouverte  on  invention  assurde  par  telle  Patente,  6utt  connJ 
et  en  usage  avant  Tepoque  A  laquelle  la  Patente  a  dte  demanded.  Dana  les 
eecuons  I  et  II,  ,1  est  dit  que  si  une  personne  d^couvre  ou  invente  un  art  o« 
manufacture  nouvelle,  non  connue  ou  employee  par  d'autres  personnes  en  cette 
Provmce  avant  k  date  de  cette  d6K,uverte  ou  invention,  alors  telle  personne 
aura  le  droit  dobten.r  on  brevet  d'invention  lui  accordant  an  privilL  pour 
telle  invention  ou  d^ouvertc.  •'g^.pour 

Dans  la  section  12  du  m6me  acte,  il,  est  foit  allusion  a  I'achat,  a  I'usage  et        > 
jeute  dupe  invention  anterieurement  a  la  demande  d'une  Patente  par  rim^n-     ^ 
S    J;  *«'"»*' '"^""t^O"  usage,  yest-il  dit,  quion  aura  fait  de  la  dite  inven- 

^2lTwT7^r\^  '"  .'^l"""*'^'  *^'""  *'"'''*  "«'^™"'  pointconsid^res  comme      • 
ayan   1  effet  d  ajnuler  tel  brevet  4  moins  qu'il  ne  soit  prouve  qu'il  a  6t6  fait     ' 
abandon  a.1  public  de  la  dite  invention,  ou  que  le  dit  achat,  vente  ou  usage 

T  °"  1!!'       I    "  •"'"•''""  "  '"  """  ""  «^*"*'  P'"«  <!'«»«  "nn^e  avantT 
<lemande  d  une  Patente.  ' 

Comme  on  le  voit  par  ces  deux  sections  de  I'aote,  les  mots  usage  antirieur 
^ une.,nvent,on  peuvent  sappliquer  i,  la  d^couverte  de  cette  invention  par  un 
lers,  ou  a  1  usage  de  I'invention  par  le  pubUc  sur  I'abandon  qu'en  aurait  fait 
Jinventeur.  »  . 

Si  I'intention  des  Intimd.  ^talt'de  prtftendre  que  I'Appelant  avait  fait- aban-  ' 
<»on  aa  pnblic  de  son  invention ;  ou  «noore  si  leur  intention  6tait  de  prouver 
<iue  le  public  avait  fait  usage  de  la  decouverte  de  I'Appelant  avant  le  oommen- 
*ementdelanri^  qui  a  precede  ladate.de  son  application  pour  une  patente 
et  qu  i.  raison  de  cela  I'inventeur  ^tait  cens^  avoir  abandonner  son  droit  et  so  X  ■  ^ 
<rouvait  dechu  de  tout  privilege,  lis  dovaient  en  faire  un  moyen  de  dtfense  et 
le  Jury  devait  gtre  appele  k  se  prononcer  sur  ces  faits. 

Dans  I'opinion  de  I'Appelant,  ce  moyen  invoqu<5  par  les  Intimfo  dans  leur 
motion,  ne  ressortait  point  de  la  contestation  U«Se  non  plus  que  de  rartioula- 
tiondefaits  Boumiso  aa  Jury,  et>  tribttnal  inf^rieur  devait  le  rejeter  comme 
«  ayant  paa  rapport  k  la  cause ;  en  suivant  la  marche  contraire,  le  tribunal  de 
fffftnii^re  inatannh  a  crr^         i,i  ,  - 
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HwriBcrnlfer.      Si  le  f^"fl«l  d'appel^  est  d'opinion  que  d'ani-A«  Ia  «««»«.♦  »•      »  n  T" 

w.  ;    '      .    'cSDartien  nr  H'.».a<.  i>    .-    .    '    '      °  "P*** '^  00" testation  telle  que    6e 

dansce„oye.et  1   aco-t^^^^  7 ^  ^"'"  °>  «'"'» '««"  «»«  «6rie„. 

,  •  du,ue.  ifa  den  JdTXl JK3^^^^^  ''  T'''  ^"'  '''"^'t 

mai  de  la  meme  arinee      r-A^li    .  .     ™,?.^^^'  «^  I"'  '"i  «  ettf  aooordAJ, 

.  dans  I'UutomnTrZnJ'tsSr       .''.f  '  •"^•'*""'^«  »"'""  '«-•"  »  ^^"^ 

^ -    A,^      "'ouine  de  iann^  1856,  m«Jo  il  -t  constate  par  !a  preuve  au'A  nntM 

epoque.JA  poM  e  r,'rf6aU  iJSs  encore  narfait     T>Ann„i     .        P"»vf .  q"  *  ootto 
'       ^^'inventionetestpurven-Dend^nrn-       i    f^  Appelant  a  poursuivi  son  id^e 

—  son  brevet  dSt'ts'^"';' .«'-»  adres«e  au  Gouverne^ent  pour  obtenir 

rendam  les  plaauerLl  1     a    J.       "'""'-*'"'  ''^  ^««""'*>"  «»  P»t«nt«.  en 
•    -ntauI^fll^Llri^^^^^^^^ 

/  La  plaque  ddt^cH^j;;;:'^^        T"  ''  ''""•'  '  '''"*«"^^'«  ^"  ^«"' 
/    sans  caLr.  tandTaue  U^     ^     <»««  ««)chets,  c6de  A  Taction  de  la  ehaleur 

/         AinTqua  d  r  AplTa  t  am"  T"  'f "'''  '  ''^"'«"'*  '"-^  **-'««>-*- 
„ . « rannde  ISSfil^n  £1!  "'"""^'"'-^  «'  ^«»du  dos  poeles  dans  I'automne  de 

]         .      un  brevet,  Jitrp^ro^rsa^;^^^^^ 

-  mnufacturd  en  1856  que  1'AnTw.C      k!'  "  "  "  ^^^'^  P*"""  ^«  P«^'« 

-  .     entiorement  perfeS/ai^rr^^^^^^ 

.^'Appelant  p,rt  lorj^Lent  ill  """.  ^'"'"'  '^''"^'"*''"''  «*"^«- "««  «»''« 

-  enlT56,n.SsavantfaZederr  ^^"'«  P»' '"^  ^«'»«  ^'^ -«  Po^'es 

■  -  Afo.-o   1     ;  "^'"*'  *^"ede  son  brevet,  ne  pouva  t  invaiider  tel  brevpt 

Dans  la  section  I  del'aote  12  Vi'n  ^  oa 

:  t««. ,.i do;™.. ,.. r,i^i:;°Ci.r ri;?™^.'"'^''"" "•" 

u     "«  .life  d.m,  oJZ'm  Si  p"°°'°*'°''"°'*"'''»°"«*'«lfe 


•mployfe 


'* 
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"  par  d'antreg  penonaw  en  oette  Province  avant  la  dite  dicomert^  et  invention  ii^ri  v»nltr 
"  et  nonpa$^lor$de  la denmnded'uH  brevet  ou patenle ^lar  Vinventeur^  lei  inyen-  L.B<«Mh«l« 


"  teur  pourra  obtenir  une  patente,  6to.,  etc." 

Gomme  on  le  voit  par  cette  premidre  dispoBitioB  ^0  ruote,  o'est  A  la  date  do 
la  d^oottverte  ei  non  pas  A  la  date  de  la  demando  du  brev6t  quo  lea  mots 
"  connu  ott  emploiji  pat  d'tmfrea  perHonnes  avavt  la  dicouverle,"  s'appliquent. 
Dan^I'espioe  aotuelle,  si  le  poOle  BeriWM«ut  6te  oonnu  oa  employd  par  d'au- 
tresHvant  la  date  de  la  ddooaverte  de^Appelant,  il  est  evident  qu'il  n'au'rait 
pu  obtenir  son  brevet  ou  que  du  moins  tel  brevet  seraitnul ;  mais  rien  de  tel 
n'a  4t^  prouvd.        ,-   , 

La  section  12e  du  chapitre  di^  nidme  aote  13  Vict,  cgt  plus  expHoite,  encore"; 
on  y  lit  ce  qui  suit :  "* 

♦'  L'achat,  la  vente  ou  I'usage  qu'on  aura  fait  de  la  dite  invention  antdrieu- 
"  lament  A  \&  demande  d'une  patente  ou  brevet  comme  susdit,  ne  serbnt  poibt 
"  considtfr^s  combe  ajant  I'effet  d'annuler  la  dite  patente  ou  brevet  A  moins 
'•  qu'il  ne  soit  prouvtf  ^qu'il  a  6tA  fait  un  abandon  au  public  de  la  dite  inven- 
"  tion  ou  que  le  dit  acfliat,  vente  ou  usage  qu'on  a  fait  de  la  dite  invention -a 
Veu  lieu,  on  existait  pi\^  d'une  annee  avant  la  dite  demande  d'ane  patente  ou 
"brevet."  \  '    ,  > 

Si  on  applique  iette^emiere 'clause  du  statut,  au  cas  qui  nous  oooupe,  on 
ne  trouyera  gudre  de  difficult^  iWadopter  ropinton  que  la  vente  que  I'Appelant 
a  pu  faire  de  son  poeie,  sk  mois  avant  sa  demande  pour  une  patente,  n'a  pu 
vicier  telle  patente.  t 

Les  Intiratfs  ont  pr^tendttse  soustraire  A  hflkt  de  cette  clause  de  notre  statut 
provincial  par  de  nombreua^  citations  du,droit  anglais  qui  vont  A  demontrer 
quitouteoonnoissance  que  ^'inventaire  d'auoun  art  ou  manufacture  a  donn^ 
deson  invention  ou  d^couver^  aji..public,  avant  que  de  demander  son  brevet 
d'lnvention,  |e  rend  ao»  rSciri^ble  dans  telle  xlemande.  Cos  decisions  ne  peu- 
vent  avoir  d'influence  sur  la  dfifSsion  de  la  pi-dsente  cause.  Les  differents  statuts 
impdriau?  qui  ont  servi  delbagb  A  ces  decisions,  contenaient  des  dispositions 
differ|tftes  des  statuts  cnnadieres.  "Dans  la  Mere-Patrie,  les  nombreuses  ap- 
plications  fuites  tons  les  jours  ^ur  des  breVets  d'inventions,  ont  ntfcessit^  A 
cet  egard,  I'application  d'une  l^i  eussi  striijte  que  protectrice,  et  delA,  sans 

,  doute,  la  raison  pour  lnquelle  aukni  des  i^atuts  impdrianx  n'a  contenu  des  dis- 
positions accordant  un  privilege  A  un  inventeur  qili  a  fait  connaitre  an  public 
stt  deeouvertp  avant  que  de  demander  sa  patente*.     LoB  Intim^  ont  encore  tent<5 

"  de  se  soustraire  A  I'elf^t  de  i^otk  s^tut  dejA  cii^  en  signalant  I'^nonoiation  con- 
tenue  daris  les  lettres  patentes  accprdd  A  f  Appelant,  oil  il  est  dit  (dans  I'Allu- 
sion  faite  A  une  decouverte).  ;        ,       '  ' 

"  The  game  not  being  at  the  timAp/the  application  for  a  patent  in  public  u$e 
aron  tale  in  otir  said  ProUnce  *ic{lh  hit  content  or  allowance  at  the  inventor 
or ditcoverer thereof.  {  ■      _     \  "         ,      ^    :,     - 

Votre  titre  mgme,  otft-il8  dit,  tait  voir  qu$  la  oonikissatfce  que  tous  ponviei 
avoir  donn6  au  public  de  votre  invention  avant  la  dalte  de  votre  demande  d'un, 
fcrevet,  V0U8  rendait  non  r<|ceyable  A  faire  nne  telle  ^plication.    Voire  condi-  ' 
-**"•«  trotWS^faile  par  ie  contenu  des  leKtres  quevous  prqduis^,  et  ajoutent-ils, 
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««HB.„i„.  it  .ppflVt  par  les  mfimes  lettro,  que  vn„»  l„.         "7"        ^'  '""■ 

••"•        '(u.  votre  invention  n VaitCal«  1 1  r   *     ''" ''  "^^'^  •'"""  ^^^^^<>ttZ 


O 


-^ 


lieu  do  .produire  textuellc^eT     1  l^Zl'  L  ,•  ""  "'''"•"*•''"  '  «'  «" 
.nventions  o«  decouvertea,  contenues  dan    Coteg  Vic?'T''"7  "r  """^  '*« 

respatontcsjellesoDtdWaccbVdJLriJr       ^^"""^  'a  port^e  de  oe«  lot- 

12  Viet.  eh.  24,  et  I4^t  iJT^tth  79      sIT''""'.'^"  ^^^^^  P'«vmeia„., 

«t«t«t8,  il  e«t  par  erreur,  omis  queloalr^!       •;"""  ?  '"""^  '>"'  '•*^'"^""*  *  «« 

riftrant  on  declare  plus  ,«•"  n-roS  '      ''""**'■""  *'"'^'«  "  «"  ' 

,     que  ehoaa  d'erron^,  eo  n'e"  Lin    iZ   ^'7'  ""*"'  *'  «'  «"   ^^  »  '"'^■^  ^el 

■     »"jf  ^-^  .aqne..;  i,  e;;!^!^:.:,:^!:  «"^^»'  '-P-^«'  oVi-  '01 

on  ™^i^uL::^^r^cs;^r " '^r*^'"-^  •'^^-^  ^^  - «' 

trouver  eonformes  au  eont  ni  de  ^12^?  ~  ''.J  ' '  *"''"'*"*  ''^  «»^«  Po-^  « 
quelle eonoIuBion  tirerde  «Tto«t  if  Lr  r*  ^^'"  ''^  ^'°*-  "''•  2^*  M.ia 
le  brevet.  ***"*  -implement  q„e  Je  statut  a  4(4  mal  cite  dans 

cette  invention  n'avat  j^Z  ete  Lr«1  '^"'  ' "'  '''^'  '^'""'  "^  '«"'«'^  q«e 

plioant  n'est  ten1.  q„'4  une  Le  Ir!  ?^  ^""^  ^^  "'"*"''"  ""«  P^^ente,  r.p- 
-lie  qu'i,  croitWLtnt "2  eVni'^^^^^^^  '^  '"'"  ""«  '*^'««'«o»  ^^C 
queleBlettreapatenteseoin:     S^^^^^^^  Lo  faU 

•reorder  un  privily  A  1' Ippelant  n«  1?  *        ^       n<5«»Mairo  d'y'ins^rcr  pour 
»i«r.     D-ailleurs  qllue  Se'AnX"*  P^'^^'.  ."t'o'nto  aux  droits  de  oe  dor' 
^    d^cl.,er  que  son  'posie    tl^^'r:, «'""''  ""  l" ''  P""  ''««*^'>-  *»« 

^^l^raot  bien  ..nd^le  ^ep  c.-'ilSl'^a'^tlu^^^'^  ^^^"«^  ^ 


■"<^- 


fc^-itp.»ljiij*Hl[. -te^ -flrvji*  ■x    *^    I  «^— "J 


■ '^(^j^iifti-  ^r^^f'^^^  J^'m^^f^i:^^--^^^  *}*  ^-^f 


»  plausible,  maia  an 


mages-inttfreto 
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procii,  oetto  motion  a  4ti  aooord^A  par  lo  jugemont  dont  eat  appel. 
I  meo't  oe  npdae  que  mr  un  aeul  motif. 

La  dMaration  dii  jury  ^nonce  que  I'appolant  eat  I'inventour  du  po8ie  ea 
que8tiOD,_qu',l  aobtenu  le  privii<?«o  dont  il  »'agit;  que  lea  intimda  ont,  daiia 
Ictemi*  indiqu^  viol6  le  dit  privil<5«a ;  qu'en  rtSpoodant,  "  noua  ne  savoqs  pa,.  " 
!  H  Irois  (Shofs  de  f  articulation  da  faite,  lo  jur6  a  d6olartf  que  lea  intiiff,  n'avaioftt 
paa  prouv<J  dea  euoncds  cssentiola  de  leura  oxceptionH,  ontfo  autrea  aue  le  poisie 
cftt  ^je  .OOnnu  et  en  uspgo  depui»  plus  de  8i(  ana  i^vant  la  dat«  de  &lioaUon 
pour  I  obtention  do8  lettrea-patontes,  etc.,  etc. 

•  II  eaeoependant  vrai,  et  I'apte^ant  I'admit  lui-mflrno  duns  son  faotum  ^qu'il 
avait  vendu  dofpoeles  da  son  irivofttion,  mais  Beulomcnt  six  mois  awn t  la  date 
de  aon  application.  Co  fait  ne  saurait  vioier  fa.  Jettres  patentea  do  I'appelant 
car  il  oat  protdgc^  par  le  atatut  provindial.  Itoqt  did  neoessairo,  selon  1^  dial 
poaitions  du  ^tutut,  que  lea  intimos  eusaont  au  moina  prouve  que  I'appolant 
avaitfaitau  public  un  abandon  do  aon  invention,  ot  quo  la  vonte  qu'il  avait 
fait  de  eea  jweloa,  avait  cu  lieu,  ou  que  I'usage  en  exiatait  plus  d'une  ann^e 
avant  la  ^mande  du  brevfit.  Ainai  lea  autorit^s  cit^s  par  lea  intimda,  puiadea 
danaune  legislation  diflferentc  de  la  notre  ii  cet  4gard,  ne  peuvent  fitre  d'au- 
ciui  poidadanacettecontcatation.'  V 

Je  aula  done  d'avis  que  lo  verdict  du  jury  aurait  du  8tre  homologud,  et  la 
motion  des  intimds  rejetee.  Je  auis  encore  disposd  ft  maiatcnir  cet  avis  pour 
line, autre  raison ;  o'eat  quo  le  moyen  sur  lequel  fepose  lo  j^ement "  n'est 
pas  un  moyen  qui  ait  dt6  invo(,u6  apdcialoment  dans  les -defenses  dea  intimea 
ni  compris  de  mSmo  dan8i;;,rtioulation  de  faits  qui  a  dt^  souniia  au  jury ' 
Jone  ponsejas  qu'on  doifTdana  un  procddd  subadquent  du  verdict,  invoquor- 
un  moyen  qui  aurait  d ft  otre  artiould  dans  la  contestation  que  1^  parties  ont 
jugd  A'propoa  de  faire,  et  qui  oepcndant  n'en  fait  point  partie.  •  1 

_  MKE.DiTH,J.-Tho  first  witness  for  the  plaintiff. (now  the  appellant)  provea 
that  more  than  six  months  before  the  date  of  the  plaintira  application  for  a 
patent  the  plaintiff  «,Id  more  than  ^00  stoves  in  all  reapeota  similar  to  the  stove 
for  which  the  plaintiff  obtained  a  patent,  the  date  of  the  application  for  the 
patent  being  the  ^6th  March,  1867,  and  the  200  atovea  hiving  been  sold  in  the 
summer  of  1866.  ■ 

The  appellant  in  one  part  of  his  factum  says :  «  Lea  poSlea  qi'il'a  vendua 
pendant  1  automme  do  I'ann^e  1866  n'avaient  p«nnt  lea  plaques  latiralea  ddta- 
cheea.du  corps  du  pele.'?  But  this  U  not  proved,  and  in  the  Idwer  part  of 

page  4  of  ha  Actum  the  appellant  expreaaly  admita.  "  Qu'il  a  en  effet  aiz  moia 
ayant  la  date  de  son  application  pour  un  brevet,  vendu  des  poSles  de  aon  inveo- 

"tion."  *  > 

"  Maia  ii  enonoe  oomme  pfopoaition  legale  que  le  fait  qiie  I'inventenr  d'uD  art 

QP  d  une  manufacture  a  vendu  la  chose  par  lui  inyent^e  avant  que  d'avoir  de- 

'mandd  son  brevet  d'invention,  ne  pout  fai?e  annuler  tel  brevet  a'il  n'est  pouv^ 

^' que  la  vente  qu'il  a  ainsi  faite  deaaddcouverteou  invention  I'a  ite  dimsl'annde 

-"qm  a  preeddd  aon  application  pour  Ictties  patentea,  o'est  14  un  droit  qui  lui  6«t 

**  qaranti  pn  ootre  16gial»^""»  '*  '  '    ^      I    ._ 
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''  And  beit  enacted  that  every  ~Ln  „!'  r        •';  '"  '••"  «'"«»i"«^ord* - 
"  in  tW-  province  who  hn«  or  fhK  "r'**  "  ""'P""*'""  *"t««'«''hod 

••  the  inventor  or  diwoverertherlfllK?M  ^^  '  »*"""  °'»'"''''«  *«  ^ 
"  vend  to  others  to  be  usej  he^le"  !lh  *"  ^*T  ^'"'  "«•»»  »«  ^  «•» 
"of  matter-  bo  made,  purcha!ll  0^^117  !l"'' 7""'^°'"™'  ''  oompoiition 

'•  be  held  to  beinvalid^,  CnoTsui  "      t  '"^""^io'-And  no  patent  ahall 

"cation  for  jiuch  patent  L  afore"  m       P"'^'"'"'  5«>«  o'  "-«  prior  to  the  .pplj. 

"invention  to  the  pub  He  or  thaTTl""'^"  P""*'  ''  '^'^^onn.e.i  of  Zk 

'^  t^i^ted  for  more  fhanonrylrp'r^  ^"''  ""  »'•'»  ^een  or    . 

^  >or  th.  proper  understand^  ^1^  2^1  ?'"  "'  "'"*"*^"  ' 

»»>«]  the  right  to  obtain  a  patent  haabirrj   ?  "'~'""'^  *°  ''^^  '»  "'•"<»  1 

daf  With  the  general  prinEof  kw  r  »K  ''''^.''^  "f  Legialature  in  «»or-    ' 

ditidns ;  the  firat  being  tit  h  rw  ir VJf h''  7  ^"  ' *^  '^"^'^  "^  '^^  ««>- 

invented,  ..„»t  not  have  been  LoZn  or  ^l^j  TZ  "*"''•"''•  *^'  '^"~^««»d  «' 

the  discovery  or  invention  th^Tf  rthertl      ^  '^'^""°"'  ''^  "'^^^  ^eftro 

dition  being  that  such  new  .rusetarttrTrP"^^^    the  aecond  oon- 

o/the  application  for  a  paZt  be  in  IS'        '"'""''  ^"  ""«'*  °°'  «'  '*«  "'»« 

the  consent  or  allowanced  the  pitionr^  *''"  Province  with 

"-•ne  (viz :  t|,e  new  and  useful  art  o  Ti'      r!**"  "^  '^'  '*'  "-^  =-•"  'be 

"  in  this  Province  by  othenefo"hL  oT  h    %*"-^'  "'*  *^''«  '^"°'»  «'  «»«d 

"and  notatthetim'eof  the.J;H<i  Lrfo 

.       "  in  this  Province  with  hia  cons^  roTaVt    ^V"  P"^''°  "^  ''^  «»  •»'« 

"  thertof.  "  *"'  **'  allowance  as  the  inventor  or  discoverer 

'O'^^t^l::^  t-  or  more  per. 

-tion  or  .h'e  statute  ^^lat bg  ci^^^^n  /«' *  P"**-';  «nd  the  l^tb 
person  who  may  have  purchaLd  dlcZ^f  ^  '''"d  protect,  the  rights  of  a 
or  machine  witioUt  having  Ziinerar  /  'T^^  ""^  "^^  ""^  "««f«'  «' 
although  a  patent  may  afCrwarrbeoh^^  S^"*  f''  Buch  discovery;  and  this 
-ame  art  or  machine  by^IX/petotrnf  f^ '''' ''^^^^ 
the  protection  of  the  Jatenl  I'^^^rin.  h^. ''""'  ^''''"  "'*»'.  ?«"*''•»  «'r 
"  invalid  by  rea«>n  of  such  turchar  ^  ?.  "°  T"*  "^'^  ^  ^'^^  ^  be 

"  patent  as  aforesaid  except  on  I^f  Z  T  T'  *"  '^Z  ''PP'''«*'«°  ^'^  "««»> 
"public,  or  that  such  purchZ  ^  a      abandonment  of  such  invention  to  the. 

••^-neyear  priorL;t;pt,- rarn"^""^^^  '^  '»- 

«pr:isr:^izrc::r  ti:r  r  r  ^^  ^-^ «-  or  the  <^ditio„. 

been  known  or'used  in  tK^T^^T^^^^^        t"'  u  "-"'--"-^  not  have 
•  thereof  by  the  pef^oner  fo.  a  paZ.-Ib    Th^"  J"'  ''""'*'^  ^"'''«"«- 
condition-that  the  art  or  maehin«  «    f  ™  '^'"^  "?<"»  *be  second 

the  patent  be  in  publi    iTonlTthLT  ''"  ""^^^  *'*''  "^-'•^  '^'^ 
ance  of  the  petitioner.  ""  *bis  Province  mth  the  oonsent  or  dl6w- 
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When  tlio  12th  M^t&o  of  the  SUtuto  ii  roafl  in  oonncotion  with  the  firnt,  I  n«rtp«*t;!.r. 
think.  It  iH  Bufficicntf  pluin^hat  the  purolfaae,  co^«ption,  iuvcntiort,  6r  dinco-  l.  iwu'-h,.!. 
Vtry  six.ken  ot  in  th|  12th  iieotion,  ia  n  pi^rohuBo,Wl.iraoti<.;>,  invention  or  ~di8-        '*"• 
covery  n.ndo  by  somftpi^HOii  other  than  t|io  patonten  or  than  tlio  pcraonn  ropro- 
scnted  by  him,  ond||  iocs  not  follow  thift  beotiuxe  a  «alc  by  a  third  party  over 
whom  the  patcnt«io  had  iip  control  docs  jnot  vitiate  u  patent,  that  the  patent 
should  be  held  KW)d  aUhouKh  the  art  or  machine  patented,  at  the  time-of  the 
npplioation  for  a^tcpt.^waa  in  public  u«|  in  tbia  Province  with  the  otmaent  or 
allowance  of  ^ho  j^titi^n'er  aqd  in  oonsequlcnce  of  aalot  made  by  himHelf 

There  ia  no  pripeiplo  of  law  better  oatal^UHhed-than  that,  the  public  use  of  an 
act  or  invention  jrtjiny  time  before  the  date  of  the  patehfc  in  which  it  is  Com- 
priaed,  will  be  aiiflSoient  to  render  the  paltont  void;  hid«e4  the  crown  has  no 
power  to  grant  a  privikgo  aa  to  any  "  ki^own  art  or  trad^,"  Hindinanh  in 
his  work  on  patent  privileges  (pp.  103-108)  lays  <fown  the  law  bnthis  subject 
in  almost  the  above  words;  and, at  page  /l06„  the  same  Buth<^^  says:  "  The 
"novelty  of  an  art  or  invention  is  therefiire  required  both  by  thfc  common  law 
"  and  by  the  Statute  of  Monopolies  in  order  to  make  it  «A«  le.g„huhjec.t  of  a 
"patetKt privilege;  and  the  wiint  of  novelty  in  ad  invention  gjant^i  by  patent 
"also  renders  the  grant  void,  no£  only/Vor  want  of  consideration,  bift  also  by 
"  force  of  the  condition  upon  which  it  whs  made."  ^: 

In  the  applioiition  of  these  prin^jiplesL  the  present  case  there  does  noi  seeih 
to  me  to  be  anything  unrcuwnublc.    ,    /        a 

The  appellunt  swore  that  six  monthi  previous  to  his  application  for  u  patent 
he  sold  200  stoyes  in  all  respects  Hin/ilar  to  the  stove  for  ^vhieh  he  afterwards 
obtained  a  patent.  Each  oi'  the  purchasers  of  these  200  stoves  had  a  right 
before  the  granting  of  the  patent  to  Uake  use  of  his  stove  bs  u  model  or  for 
any  other  purpose ;  and  to  give  to  ((thcrs  the  same  rights  in  relation  to  bis 
stove  that  he  had  himsdf.  Under  these  circumstances  I  am  of  opinion  that 
the  dourt  below  could  not  do  otherwise  than  hold  that  the  stove  in  question 
was  at  the  time  of  the  application  for  the  patent  in  public  use  in  this  province, 
withr  tbec8nsent  or  allowance  of  the  patentee  and,  therefore,  that  the  patent 
was  TOid. 

The  English  >uthoritie8  on  this  point  are  conclusive.  In  Wood  vs.  Zimmer 
1  Holt  N.  P.  C.  168,  Lord  Chief  Justice  Gibjbs  said :— "  To  entitle  a  man  to  a 
"patent  the  invention  must  be  new  to  the  world.  The  public  sale  of  that 
"  which  is  afterwards  the  sulgeot  of  a  patent  though  sold  by  the  inventor  only, 
"  makes  the  patent  wid." 

In  Morgan  vs.  Seward,  Baron  Parke  in  delivenng  tho  judgment  of  the  Court 
of  Exchequer,  said.— "That  if  the  patentee  himself  had  before  his  patent 
"construpted  machines  (made  according  to  the  invention)  for  sale  as  an  arUde 
"of  commerce  for  gain  to  himself,  and  been  in  the  practice  of  selling  them 
"  publicly,  that  is  to  say,  to  any  one  of  the  public  who  would  buy,  the  invention 
"  would  not  be  new  at  the  date  of  the  patent.!' 

In  the  case  of  Lash  vs.  Hague,  7  Dun,  496, 1  Webs,  R.  202,  tfiord  Abinger, 
"  Ch.  Baron  held  that  a  sale  to  any  one  individual  would  be  sufl^ent  to  avoid 
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"•^',?^'--  ^  ^  -nd  W.  .lio,  an<lob«rTed    -^LTr^ " ^^ 

The  loarnad  ooun*,]  for  T.         '"'^«'"'"*  P'^^^t  for  it." 
tho-e  .uthoHUc,  but  coJ'lZZ  Tml-'''"^  "'""^'^   ""^  «>-  «f 

promion  of  I.w  o.„not  have  th«  „ff   /  ^  r"'"'  ""'*  '  ••"•  "hown  that  that 
tfceappoIU,.  "'''" '''^"''^  •""''«'*«i'o  it  by  tho  learned  counX^ 

I  .  ;;  brevet  al,.gu.  par  io  d^^^d^?:':  £„'' "' ""r  =  "  Que  .e  pretend.. 

I  '^J^P^^f  «t  pour  .ue«no'L«o  vahble  "  '"^  ''"""''"  ^-^  '^'«-«  «-"'*«» 

' :   -f  -  x^:::^:xr  -'^ — -  -  --'- 

,         ,  K'ound.  and  a.  the  parUeshave  uonZV^J^         .""''"  '^^''''^  '«  »"  »»>•' 

ought   to  bo  confirmed  Z  the^C""  *''."'  *''*  J"^^'"*"'*  "^  "'«  Court  below 
for  which  the  appellant  oh..     dT"te„r      •'"'°''  """'^  *"**  "*''  "^- 

-^..i»  consent  at  the  un.e  Of  t;;;;!::^:;;';^:^^^ 

\        •     ^^^^^^^^  . 

\  «  not  to  be  a„ppo«d  that  per«n^  It  t„  ~"P''°*^  «»<»  ^  ««•»««,«. :  it 

\  called  upon  to  decid,  such  ca^  *  n  nnd«t  ""^"""P  '"^^'''^^''^  «f  J-ron., 
quesUons  in  their  relative  b^'n^  J  f  l""''  ""'^•"  ^J"*  'hole  of  suS 
that  if  counael  will  not  frj^r  their        r  '""^  "*''"'•     ^^e  conaequence  t 

l«^t  Jheir  nun..«r  to  ^^  ^  S:  it'LlTd  "^"^'^  "^-"  "^ 
•  »Mwer8.         ,  r*    «  in  issue,  it  must  lead  to  oonftision  in  tha 

l^^^^^i:^:^  --'^-'^^-n.r  ^i„,eont.. 

^  an-wera  in  this  case  are  Z^TjlJTT  ''  ^"^''^  ^""»^-  The 
IflhadUken  thetrial,  I  woTld  ha  «  ^Id  Z  ^"  tT''^  ^"^  «>•  W 
toal  at  Quebec.  "  I  cannot  re^"vo  Ih  f  "  •"  ^  ''•*'  «»  •«  «»«ion  «»^• 

"  to  the  questions  Bubn,itted^^"Thn«rr«r.:  ?7  T'  ^^^  P~P«'  •«•"•« 
questions.  These  are  not  answe«fcr.,?""* ''"^f"  tosooie  of  tZ 
notprt,ven.  which  would  ansrjere  ^7  ^  th  r' ^?*' ^•'^  ^''« '««^'°»  of 
ftcts  we,«notprovenIwouldh7velT;re2r''^''"^  h«l,.nster«d  that  th« 
f.  Judge  in  the  Superior  Court  Tq^Th^T  ""  ^'•«''  ^  P'^^O'*  -  • 
,   thogentlcen  of  the  bar  ::th^:Sc ' ^^  ^^ ;:::•' '^*  "'^^^^^ 

■"  "»  "V  power  to  enforce 
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•omplianoo  with  my  views  in  th«  Jurj  trial.  th«r«,  apd  I  would  t.k«  oMuioo  n«rtB-*ii, 
to  remind  th«  gentloiuen  of  th«  bar  of  tho  great  n<ie««i,it^  ftr  the  qiu»tiona  beiog 
properly  put  and  in  im.ll  number.  ^  Appeal  di-miaacd. 

LfMiinc  il-  Ca»»idif,  for  appollnnta.       \ 

Lo/rtnnife  A  t'aj>in,  for  rcapondeota.     J      <• 

(I-.H.I,.)  , 


tiitl 


/■■ 


i_  ^ 


supbIiior  court. 

^  MONTREAL,  31iT  DBOBMBRR,  lfl«o. 

•  Comm  Smith,,  J. 

No.  «70. 

> 

'    ^  ^  Brown  ft  al.  vti  nartlgan. 

1.  Tb«  InM^tlori  Id  an  «irr<M)m<<nt  of  eompcUlon  of  •  .am  of  money,  m  MnR  th«  unount  of  the  ol«lm 
of  .  orcdltor  wUh  ih„p.,„|  «,|,|,„ce  .rftho  pliUnlir.  bo„l,«.p«,,  t^.t  .„ch  ,um  b^  C«,  „  «S 
upon  b,  b.  pl.lnt.ff  and  Ibe  debtornpon  .n  «,.mln.Uon  of  tho  lUm.,  „,  tho  .r.uVt  b.Z2 

1  If  <  debtor  who  hM  eomponnded  wlib  hi. OMdlton,  by  u  •ffftementta  whlohthey  eontwit  to  M. 

which  the,  thereby  dMl«o  they  will  dUoh.r,«  him  ttom  .11  ll.bllUy.  .hould  ~y  on,  ImuZ.b[ 

.  the  orlgln.1  .mount  dudileM  tho  Moount  of  the  lunuUiient  io  pUf 
I.  AddVlie  return  by  the  creditor  to  the  debtor,  .(tor  the  .,reemont  ^fcompo.au..n  i.  .Ignod  .nd 
before  the  ln.UlmonU  IWWue,  of  the  debtor',  overdue  m.«otl.bJp.per  to.n  "mount  e^;^^ 
In*  the  b.l.Beo  compounded  fi,r,  .ueh  p.per  bein,  the  vo„ohv.forri.rirep„rTonof  ,h^ 
debted„e«  of  the  debtor,.wlll  not  oon.tltW  proof  of  .n  InteniTon  on  the  «rt  of  the  llito^ 

X  J  J"]**'"^"^  '""'  ^"^^  *■'""•  *'•*<'  executors  the  defendants  were,  was  in- 
debted  to  Brown  and  Childs,  b».e  ^ilaintiflb,  on  the  14th  February,  1868,  in  th« 
sum  of  13,849.66,  and  being  unable  to  mdSt  his  onga'gemento  to  his  oreditars. 
eompounded  with  them  at  the  rate  of  (en  shillings  in  the  pound,  payable  i&  aix 
•nd  twelve  months.  As  evidence  of  the  agreement,  the  creditors  signed  an 
informal  dooumenl,  by  whieh  they  declared  that  they  had  agreed. t.  accept  from 
ifinn  the  composition  in  question,  on  payment  whereof  they  covenanted  to  dis. 
chaitje  him  from  aU  liability  to  them.  The  plaintilis  took  his  two  :pt2iniMory 
notes  for  the  imiUlments,  the  first  x>f  which  note,  was  p«d,  the  S^ii 
honored ;  butbefore  the  first  note  fell  due,  the  plaintiffi,  at  the  request  of  Finn'* 
agent,  nnt  him  back  all  his  overdue  paper  in  their  possession  which  had  matured 
during  the  previons  two  yeafts  and  which  toountedan  all  to  about  I4  00U 

-Finn  sulb«H,uently  died,  and  by  bis  will  appointed  the  dffe'ndant.  iris  piecu- 
tors.  m  pWntiflb,  having  first  notarially  tendered  back  to  them  the  unpaid 
note,  and  demanded  of  them  the  balance  of  the  original  debt  after  deduction  of 
the  amount  of  the  first  note;  sued  them  for  diat  balance,  and  for  the  aidbunt 
ofseveralsabsequjint  pqrohases  of  goods.         "  f 

iJi^  declaration  they  alleged  iif  the  ordinary  assumpsit  form  that,  ob  the 
a.!*l:  „"!!"^I^  ^^^^'  *^**  '***'  Pinn  WM  indebted  to  them  in  the^  sum  of  f  3,840. 


/- 


indebtedness  iji  a  oount  f' 


■I. 


A' 


r^  ■ 


■  •ttl 

UwUfta. 


K 


not,,  «pr««„,|„g  that  ZZllT^'Z^^^  "?  """'* '  *•••  '*'"'•'  '""'^  •^»'« 
of  tho  now  pnrL^  "'•    ^•'^"'""'  «"«""•  *•«  tided  for  U.«  .mount 

••  -nd  .re  willing  to  ^^1  111  ^  TT  "^  *°'"'^"""'  *'«'  ■«»•  ^''h  »«•»  J 

"  «nd  on  receipt  of  „„.«  wIlS  hi  .  J  .^^r  k""  '"  '"'  "l""  P"^"-'-. 
"  tory  on  u.  only.  in^«  U  if  LnlT  I      k  u'"'"'«"-     '^''''  "»»•  '-  «»'"k. 
"  Roger  Finn."       ^^      '"  """"P""^  *'"*  ^^  «"  t^"  oro«'»'«"  «fjthe  -id 

(Signed,)        / 'Brown  &OnaD«,Moatml,|3.849.«5. 

It  »>■  •!«»    {      J  I   \,  '  And  aeroral  others. 

It  WM  not  Mtgned  hv   Plnn      Ti.-    i  •    •«• 

Finn  to  then,  referring  to  the  d Jn.!  »  '  f"  '"^'^''"*"*  *'^«"'  '«"«"  fro. 
of  l^in,  .ble  to  ..J  r;;C^^ td:r1t.?nr7  '"  '"''"  "^  '^^ 
understanding  that  it  w.«  eomlto    air/K     ^  ""'"""^  '"•^'«''»«''8  "a 

was  under  date  14th  Februari868  '<  t  uT'  "T""*'  ''*''  «"'  '»«•«  -^  "»>ioh 
the  dishononHi  note,  and  .  ly  of  thei^^^^^^^^  Also 

Mr.  Root,  the  pUin'tlff,.  l^ZttX^^Z::^^^'^''  "«» ^"'^  «-ined 
the  plaintiffs  and  Finn  together  went !!!,!!—       '"^'"^  ^^  ?""«»»  "hen 
their  offiee,  and  adjustedTho  blCe  at  h       '^""*-"  ''*  '"'''^'''''  '«~'"'  '■> 
the  aceount  and  in  tho  agreement  oronl"""  '"*''*'''"'^  '"  *^'  «"'  item  of 
defendants  produced  thel^  117^7' .'"'  • ''*  '*  ^  «»"-»•     ^he 
•ooompanied  them,  and  it  w«  adSd  thit  .H  'I'"*''?'  '"'  ^''^  '''*^'  '"'i<"» 
of  the  aeeount,  the  balance  of  whth  w^  t^  «  7-f'''"'*^  ^"  '^  '^'  ^^^^  •*# 
MI.U,  for  plainU^.  contended  thart^Xr  "^'^  '^^^'"^  »«•      ^ 
entry  in  the  deed  of  composition  Jd  ♦!     ^^^  *  «»»«  waa  m«le  out.    The 
lance  due  (1  A„hboldX  Tku"  p  2V.     T  "'  """'  """""''•^  ""'  'x^ 
and  B.  p.  394.     Prouter  vs    Hammn^^^^^  J"""  ""•  ^**P«''  »  <'<"»?•  M. 
P«>ved  by  the  notes  gi.en  for  Sf  off  n     ""f-  ''"'>  ''""•»''"  ^»^« 
paid  ;  and  «  it  was  evidently  a^Llll"  .""'^  **''  *••"*  "<"-  '"'»  ^ 

oompoaition  should  be  paid  whierhaiT/r^;"*  *"  the  discharge  that  the 
duties,  the  --ountof'thefi:  T^ir^Thtr  :!:rr**'''*  ''"  ^'^'^ 
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•  b«lraoe  ofMOoant  bdug  da«,  to  brlB^  up  •  p«rion  lo  awMr  that  «  o<iH«lii 
■urn  wM  M)  due,  without  rurniiihiiiK  any  MtiiU^inont  of  th«  itaiuR  of  which  such 
MOMunt  ol^  balanoo  wan  oomiMHwd.  Then  tho  oonipoMtion  waa  final  and  abaoluto 
aa  waa  iiulioatttil  by  the  return  of  thu  ovid«tncoa  of  debt.  (2  liaU'a  Comma,  p. 
6()«.  Doiiiiurt  »o.  ntterrnoinrnflnt. )  If  it  had  boeh  the  intention  of  thf  partloa, 
that  the  plaintifTa  ahoald  have  "tho  prlTilone  of  falllii«^tja«k  upon  tho  orJKinal 
claim,  upon  tho  ooourrenco  of  any  contingency,  tho  plaintifla  would  hafe  r«taia> 
ed  their  vouohera  aa  proof  of  that  dobt,  and  would  not  havo  deltviired  them  up 
on  the  demand  of.  Finn,  oa  thoy  had  done.  In  Kngland  it  waa  held  in  auoh 
oaaca  that,  If  the  dineliurKO  bo  abrntlute,  and  part  only  of  tho  initUlmeny  bo  paid, 
the  creditor  can  only  rank  tipou  tho  «Mtata'  of  tho  debtor  for  the  balance  due,— 
.  (2  JWJ,  472a.> 

HMlfi!,  J.  (SfteratatlnRthefaotM.)  The  plainti^iiKTe|mftolontlymad«out 
in  evidence  tho  indebtodnoim  oJ"  P'inn,  an<l  it  only  rcmaina  to  eiamino  tho  que4^ 
tioB  whether  that  indubtodncHM  waa  obnolutely  diHohargod;  or  whether  there 
waa  only,  aa  contended  by  tho  plointifTn,  a  oonditionftl  agreement  to  dioohargt 
^  it,  the  condition  b»!ing  tho  puymcnt  of  tho  citopoMition.  The  terma  of  th« 
agreement  produced  appear  clearly  to  Indicate  t^ie  latter  aa  the  true  intention  \ 
of  the  partiea  at  tho  time,  for  by  thoao  terma  it  appear^  that  it  waa  upon  pay- 
ment of  tho  InnUlnienta  that  tho  diaohargo  waa  t^  be  gilntwl.  Thia  Tiew,  muat 
therefor©  be  adopted,  and  tho  composition  not  having^  been  paid,  the  debtor 
ia  not  in  a  poaition  to  oluim  tho  diajaJiargo,  not  having  performed  the  condition 
upon  which  he  waa  to  obtain  it.  Tho  return  of  the  overdue  noteq  doea  not 
appear  to  be  of  auffioient  aignificance  to  outweigh  the  «onatruotion  to  be  de> 
di|oed  from  the  words  of  the  agreement,  (iough  doubtl«aa,  in  tho  abaenoe  of 
other  means  of  asoertaining  the  intentiooa  of  tho  parties,  that  eiroumaUno« 
would  have  had  ita  weight.  JudgiHfft  must  therefore  go  for  the  original  debt, 
leas  the  amount  paid  aa  the  first  instalment  of  the  compoai(ion. 

.    Judgment  aooordinglj^ 
Tho  learned  Judge  referred  th«  oounael  to  the  following  ^luthoritiea:— 
18  Quyot  vo.  peine  Contractiwlle,  3  Rep.  vo.  ClauM  riiolutoilre.    3  Camp.  p.  174   3 
I  L.J'    J.  ^l"-  2  *•■   *  ^    P-  »»>•    1  Vewy,   p.  210.    :»  Atk^  p.  685.    16  Tea.  3Ta. 
aAtk.p.62e.    a  Moore  p.  374.    Montague  on  Compoiition  209. 

Ahhott  &  JDortnan,  for  plaintiflfs.  ^.    _, .  .  -_   | ^^j— 

AMnne  <fc />«n&in,  for  defendani.    "  "^     f^,  Hfc 

(J.J«o.A.),  ■  *  ^- 


*■ 


■hatir 
v». 

l^iMMtaa. 


f      .  |IONTRBAL,  6TH  OOTOBBB,  1860. 
Coram  Badolst,  J. 
No.  3464.  : 

Shuter  ya.  Oujfon  dit  Lenioint, 

IteLD  i-That  the  o«>tioe  of  Intort ptlon  to  Bnqiitte  and  Mmu  at  the  aoma 
of  elf  lit  doyi  at  Idait. 

Carter  «fe  Oirouard,  for  plaintiff.        "" 

OarauU  <fe  Rivard,  for  defendant. 
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SUPERIOR  COUllT,  1860. 
MONTREAL,  3.8t  DBCEMBeX^ 
-  Cb«»»»  Monk,  J.  '^^     \ 

■'•  .No.  8.  •  \^     ■ 

I.  a  sum  of  »„„c,  .to  „.  J7;;f;tfef  •"'•» '"«'«l'»'b»l*.f.«ff 
w.re.,  and  meroliandise,  fcy  the  n,id  nhiMiir  ^I'       5T  '"''  -"'""  "'  K"*". 

.J^:r  ::.rr  i:i^r  :^^-^-""  i^r-'  -- 

could  no.  b.  pi  i„  a  wC  'p,2.i  °  b.  .? T  "1°°  °"' «"  ""'-*'^.  •■■> 
««.id»  bh  ;«™„  ^^  •*»"'°°  'y  "■»  «"t  of  the  C™,,.  takiug  tL  to 


'\* 


term  next  after  Ma  re- 


aisie  arret,  but 


le  case  was  ihen 
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148. 


jectiOD  and. n  this  case  Judge  Duval  expressed  his  approbation  of  the  reason- 
ing  ot  Lord  Bllenborough  on  some  of  the  cases  above  cited. 

j^f  ^  ^u  P'f°**^'  "'■^"*  *^'"  '•**  application  came  too  late.  The  defen- 
dant had  iJlowed  the  time  fixed  for  pleading  to  expire,  and  himself  to  be  fore- 
closed ;  and  had  also  permitted  four  days  of  the  term  to  expire  before  he  made 
hM.moUon  These  applications  were  always  required  to  be  made  in  limine 
/.ft,,  and, t  was  contrary  to  all  rule  that  after  a  judgment  had  been  rendered 

*2/^  t  ^f^r^  •»«  «''o°»d  ^  P«™itted  to  move  to  set  aside  the  ,aine 
arrit.  The  doctrine  on  this  sabjeot  had  received  very  full  examination  in  Eng- 
land wd  It  was  now  weU  settled  that  any  delay  beyond  the  usual  time  for 
pleading,  or  any  act  done  by  tW  defendant  in  the  »nferfm,  deprived  him  of  the 
n^ttomoyetoquash  1  TermRep.330.  And  here  the  rule  wai  the  same,  M... 
ohandTB.(;inqMirn,fiTi  fl  Bnp.473.  In  thkkrttargii 


The  party  now  took  the  responsibility  of  issuing  and  serving  his  writ.'  'The»««flridMM„ 
suffioielioy  of  the  "  proof  on  oath  "  of  his  claim  was  now  only  submitted  to  the     whSUt 
semUny  of  thi^Court,  but  it  was  not  less  necessary  than  before,  that  such  proof 
should  be  satisfactory,  which  expreseioa  meant  that  it  should  satisfy  tlTe  re- 
quireroents  of  law  with  regard  to  such  proof.     One  of  these^eijuiremonts,  and 

oneofthemostessential,  was  thatthooiroumstanccsessontinltothe  existenceofan 
indebtedness,  should  all  be  stoted  direetly  and  positively.  The  question  of  in- 
debtedness was  to  bo  determined  by  the  application  of  the  rules  of  law  to  the 
circumstances  which  had  occurred,  or  to  thfe  contracts  which  had  been  made  be- 
tween the  parties.  It  was  in  reality  an  inference  of  law,  the  grounds  for  which 
the  court  was  entitled  to  know,  and  of  the  correctness  of  which  they  could  not 
judge  without  knowing  those  grounds.  Certainly  one  of  the  roost  important  of 
them  was,  that  the  contract  should  have  been  originally  mHde  between  the 
plaintifisand  defendant;  or,  if  not,  that  the  precise  nature  of  the  facts  supposed  to  '  ^^  •  " 
create  a  liability  on  the  part  of  a  defendant,  not  a  party  to  the  original  contract 
should  be  stated  with  precision.  In  thU  case  it  was  not  stated  that  the  good^ 
m  quesUpn  wore  sold  and  delivered  to  the  defendaiit;  and  without  knowing-  '" 
whether  they  were  or  were  not,  and  if  not,  on  what  ground  the  defendant  is 
sought  to  be  charged  with  them/  the  Court  cannofjWge  whether  he  is  liable 

.1  for  them  or  not.     The  proof,  therefore,  is  clearly  not  such  as  could  legally  sal 
tisfy  any  court  or  judge  of  the  existence  of  any  debt.  ^, 

A  large  number  ofdecisions^ppn  analogous  points  in  affidavits  for  a  capias 
are  to  be  found  in  the  English  reporti,^nd  as  the  reasons  given  in  those  cases  are 
stnctlyapphcable  to  the  affidavftiaow^iinder  discussion,  it  is  considered  proper-^ 
to  citeihpse  of  them  that  appear  tobe  similar  to  the  present.     See,  therefore. 
Perks  vi.  Severn,  7  East.  194;  Cathrowvs.  Hagger,  8  East.  106 ;  Youne  vs 
Gatien,  2  M.  &  S.  602;  Taylor  vs.  Forbes,  11  East.  3l5;   Fenton  vs.  Ellis  6 
Taunton,  191 ;  Pitt  vs.  New,  8  B.  &  C.  645';  Pontifex  vs.  DeMaltzoff- 1  E^e 
436 ;  Reeves  vs.  Hucker,  2  C.  &^.  44 ;  Edwards  vs.  Dick,  3  B.  &  Ad  495* 

,      Our  Courts  have  hitherto  been  quite  as  strict  as  the  English  in  the  con- 
struction of  similar  affidavits. 
See  Alexander  vs.  McLachlan,  1  Jurist,  p.  6  ;  Gale  vs.  Brown,  3  L.  C.  Rep 
48.     Cuthbert  vs.  Barrett,  1  L.  C.  Rep.  212.  turned  chiefly  upon  a  similar  ob^ 
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not  onl/dJowed  a  longdela;  toLZH  Jt"  ^  ''""*  *"«  defendant  h^d 
•        «'«-!•«'"«.  ha^„g„ovL  to  L^^L''^^     ^"''•""^^^--P'ooeedinginthe 

^.  B-t  in  reality  the™  was  n^l^Xt^rf '""'"''  '"  ^''*'  *""«'«     ' 
^      t,on  afe^all.     n  was.enough  to  8^1,?/    f  "P/"J^  g™"nd  or  cause  of  ac- 

there  Was  no  enactment  to  the  conCrv  or  ll  '  ^'^  ^'"'•'  P'  ^^S.  and 

The  objeetion  n,«de  was  frivolous  •i.*.'^^'"^  '''^''"'"^  ''' 
are  in  good  faith,  and  arff,  1  ?k7         '"'  "**"""•     A"  P'«adings  with  us 
doubt  upon  Remind  of     /:i''l,:r;"^'^-    7''«'« -"''^  •>«  -  possib 
goods  h„dboen-_«old  to  theVerJ^^V^^^^^^^^^^ 

t.on,forit  said  that  the  defendant  waVilbL^ 

debted  if  thegoois  had  not  been   oW  t?  'r""'*  ^''"'"''^  nothavebeen  in- 

thoritjhere  either  English  tcrnl"'"'-     !*  "'"^  "'^  "«  "vail  eiting  „s  au- 
^-  -       T  .^^^    The..thelibeSrof^^;;^/"'''"^''"'«'  -"•>  '«^-d  to  writs  ^ 

'  '"^r^->-  onhat  Hberty':rs;z::::r"^^^^'  --^  -^-^  p--^- 

to  «et  asi^he  jud.men    wHhout  whfl  T      ^'. '"  "'"  "eantime.other  than  - 

a'^.     Tb.  <3..eVf  Mn^ha^d Tm  "«'  ''»7  ^-^  *«  q-sh  at 

-  ground  Of  the  Judgment  in  that  c"l  tL    h„rr""'^  '''^''''''  *''«  •^«' 

reasons  which  coid  only  form  the  Z^^^Z  ^Hn"'""  T  '"^^"^  "P^" 

/         (The  record  was  l^e  produced  and  thi  .  \  ^^'  "*  ^"  «'wepf«on  a  /«  /ormc 

of  this  assertion  o^l.e'^coun.!!])^  *''«  J"dgme„t^read  tjj  t'he  Cou.t  in  support 

The.form  given  in  the  Rev  Stnt   «  'iqo  ,         *  ' 

PnT>08e,  and  the  writ  issued  upon  such  in  nfflT  i  *"  ^'  "^''  ^"^  "  ''""^'"r 
did  not  issue  in  the  ^gular  couC  Ij  Ji!  I  ?'.  ^'''''  """'  i^«»other  writ 
not  in  force.  "        ""  "'*!'"'  "  '"»"t«d  time.     Besides,  the  act  was 

^f^^:r:r^        -^-of  .,^,  ,„e  t.. 

pnlyoneofdeg^e.     It  was  adm  t  edZtt^^^^^^^ 

ject  were,  and  ought  to  be,  rigidly  11,-1  Kf'"f  '^'  ^'^'''^  "^  %  ««b- 
ono's  own  property  was  lit^f  iZ  s^e S  .  Tt  f""^""  '"  ^''^  «-  o^ 
.of  one's  own  person  ;  and  mJlZtST  ^"  '^'  '*^  *''"°  *^«  fr««dom 
odious.  *^        \         acts  affecting  -the  one  or  the  other  were  equally 

^X  i:j:::it:r  t  ^^^^--^^r^  «^  ^^^  -^^-.t  i„ 

.  all  thefacti  supposed  to  justify  the  ^ftcn  '  o/ZTV"  """^  '«*--  ^J^'* 
matt  affidavit  of  this  descrintion       r  .  ""'*''*'*^"'-'*  ^'^^^W  beset  up 

bilityofapersontobrarS::^^^^^^^^^^^  »»•«  rehson  that  the  h.'  . 

•      Bhould  not  depend  upon  thr«ll.  ft'  '"  '^''"^  "''''^"^  before  judgment  -• 

the(^„rt.     t^i^ob'Tious^.r^^^^^^^^^ 
.    daviti  an  exact  and  p..ai^"'ta  el^t  "T'  "^  -«»•««- 

?»  J'  ™"aered  more  cautious  in 
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making^them,  and  in  tho  event  of  their  being  false,  an  indictment  for  perinry 
would  be  m€«|Ba8ilj  sustainable.  .      '^  *    ' 

^66o«cfeDom««  for  defendant,  Judgment  accordingly. 

jDev/tn  for  plaintiffs, 
(j.  J.  0.  A.) ■         .  .  „ 


,  .  MONTREAL,  31  DECEMBRfi,  I860. 

.  "         Coram  Badqley,  J. 

^       .  No.  2042.  -  "  '      '    - 

Shearer  vs.  Compain  et  uxor.  -. 
Joo..-Qu'uii  billet  promi»801re  d'uae  femme  rtpirte  de  blen«,  .igt.«  oftnjolntement  et  aoHd.l«v 
ment  aveo  «,n  marl.  d.n.  le  but  de  88  rendre  cutlon  ^.ur  iul.  It  nurau.ntr^t  ™ 

*lle.  «t.lt  m.roh.nde  publlque.  et  que»I  I.  dette  av»it  iu  oontr«ct«e  pour  le  Wt  Iln 

Le  demandeur  reolamait  du  defendeur  S^tastien  Compain,  et  de  sa  femme 
CathenneMaj  Howard  66p-pe  de  biens  bt  marehande  publique  de  Montreal, 
la  BOmme  de  «288.76j|||hTde  leur  billet  promissoire. 

A  cette  action  la  |^^ac  seule  plaida  :  f  o  .  Que  |o  billet  avait  m  signe 
par  elle  sans  aucuncWWpf:^  ? .  Que  le  considdration  du  dit  billet  etait  une 
dette  personnelle  de  son  mari  dont  ellb  etait  s^parde-de  biens   3«    Qu'elle 
n'avait  sign6  le  billet  que  dans  le  but  de  se  rendre  caution  pour  son  mari 
>        Le  demandeur  r^pondit  4  ces  exceptions  par  dcs  d^n^ations  generalc^ 

Les  particMlldrent  &  I'EnquSte.  ,,La  ddfenderesse  prouva  de  k  inaniere  la 
plus  Claire  que  le  billet  sur  lequel  I'action  avait  6t6  intentee  avait  etd  don'ntf 
paries  defendeurs  oonjointement,  en  renouvellement  d'un  autre  billet  du  d<5- 
fendeur  Sebastien  Compain  en  faveur  du  demandeur,  et  que  la  consideration 

•  «2fS..'™M  P*  ^"^^  T  """""'  ^««'«  »««"«q«iy«portee,  Asavoir 
•288J75,  que  M.  Compain  devait  seul  AM.  Olivier  Garceau  pour  ouvraRes  faits 
au  «  Cosmopolitan  Hotel,"  et  que  M.  Garceau  avait  transport^e  &  M  iSearer 

Le  demandeur  interrogea  la  ddfenderesse  sur  faits  et  articles,  et  le  defendeur 
comme  t^moin.  Mais  le  seul  fait  qu'il  put  mettre  en  preuve  est  que  le  «'  Cos- 
mopolitan Hotel,"  dtait  lou6  par  Mme.  bompain  et  non  par  Compain. 

BADGtET,  J.  C'est  une  cause  oH  il  est  impossible  de  rendre  justice  aux  par. 
ties.  La  preuve  du  cote  de  la  ddfenderesse  est  parfaite;  d'un  autre  cotd  le 
demandeur  n  a  pas  prouvd  que  Mme.  Compain  ait  rttir^  quelqu'avantage  de» 
ouvrages  qm  ont  6te  faits  au  "  Cosmopolitan  Hotel,"  et  qui  ferment  la  wnsidd- 
nation  du  billet  promissoire  de  M.  et  Mmd  Compain ;  ni  qu'eUe  fkisait  eUe-mfime 
les  affaires  del  hotel  en  question.  Le  fait  qu'elle  est  1,  locaUire  de  la  maison 
nest  pas  suffisant  pour  .^ngager  la  Cour  A  condamner  la  defendenase,  eteUe 
doit  sen  tenir  A  la  ngueur  do  I'Ordonnance  des  Hypothdqnes  qui  prJhibe  les 

promesses  et  engagements  de  la  femme  sdparfe  de  biens  pour  son  mari 
L  action  deboutde  quant  h  l/i  defenderesse  avec  d^pens. 

i>un&ar  i^roume,  pour  le  deluandeur.' 

gorfgr  e<  gfrouarti,  pour  la  defenderaaM.  

•  (D.  Q.) 
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;  -     MONTREiU^  31  DBOBMBR^Tim" 

'-■■■'■    .. '  ;.;;   '  ..^  .  No.  1406.     ^^''  \        -^  •'-■ 

par  une  Exception  P<ift.„ptoire  en  droit   '''*"' "'""'"^  de oo«e,inforn..IiuJ 
Siiei  |>«r  I.  loi.  .  1^  ".  PT'tKiiK  de  U  Oour  et  eo  «us.oi«e  (Kpit 


'  ^j 


•     '4 


^•'•>- 


•  >- 


r# 


^tf 


k4— L 


^^f^^tin,  pour  le  demandeur. 

(D^l """''''  ^"  ''  defendeur. 

\  ■■  ■-■        "      "^    .     .     ■ 


Motion  rejet^e. 


% 


■:^f 


T«(»TREAL,  24  JA^KR,  1861.^ 

Coram  ^Smith,  J."^ 

No.  1220.  • 

'Macnamara  vs.  Meagher. 


.!""^^^^.:Jrri^riL£i"S 


riJer^*""-*'-''"''-*' 


preuve  Exparte.     .     „  '        '""""!  «»'  ^«  »ole  des  Knquetes  pour-l* 


^  «^r/.r  .r  Gr,,,^,rf^  p^^  ,^  deomndettr. 
B'  Devlin,  pour  le  d^fendeur  / 


Motion  ivenroy^. 


ted«fl»ur  d'MiUtaBM 


une  forolnaioa  «t 


,►. 


£^J£^RIOB  COUBT,  1860. 


4ff 


^,« 


'    Bn  dlAMBRCS. 

MONTREAL,  J8  JUIN,  1868. 
Coram  fiADOLEV,  J.  ' 

So.  238.  V     ..  •  ^ 

■^angleifyB.    CKamberfain.  '   "^     '  *'„  „  IP 

Xrl'4  Mai  18S8  J«J^fbnde«r  John  R  ChamberlaiD.  <5taU  arrfitd  «ur^*n    ^ 

,  -  hath  secreted  and  wade  away  with   bis  Wdwidu^l  estate,  debta  and  effe<^    .i  ^ 

"with  intent  to  dfefraudThisoreditora."  «««»  ana  enetfy    ,,        , 

M i'f  T^ »  ?i!  *<'', K«"  >«  ««l««te  tu  d^ffeftdeur  devant ton  Honneur      '      •    ' 
MJe  Jud^o  Bad^ley,  la  preuve  p^oduite  par  le  demandeur  montra  les  faits 
•umnte:  quelesb.ens  pertonnels  doot  le  defendeu.-  avuitJispos^,  dtaient  des 
.n.n.e«bless.senl«  cit^  de  .Montr^l  et  dans  la  parojsse  de  Nigoletj^ia'itt  • 

avait  dispos,  s*  ^mo.8   avant  que  sa  d^oonfiture  ^t  c6nnue  du  pabj?o  et  t      '         * 
Z:ieTf    ^"'^"\'^"''"'°'"'''^«'"^'«^«^''    q«^i.«ette'dernye     ^ 
templaiVune  bsncjueroBte  imminente;  '  >f*      ."^*. 

auJ'L^ISrf^"*^^?"''***'  "'~"  "'^tait  pa8:suffi»ant,^;ou«le«.t«;; 

Son  Honneur  M.  le.Juge  Badgley  renvoya  l^objeitfon  et  ^ipidaVela  dispb^ 

.  n.ent,^t  enan^qpe  lo  tem"^  qui.  »'4tait  '^ooul^  depuis*  ^ue  le  ^^fedfdeTr  av.^^  -^ 
dispose  de  aes  uttmeubles  ne  pouvatt  pas-pr^judiow  m  droit  da  demand^r;       . 
2»t"»nnant  ep  meme>^4ue  d^der  autrem^^^^ 
t!^^^:^'^  foh  des  n^ens  ,t  ^e^uries  de  i^^  C  ;    4  ; 

^dw.  Carter,  ^nrleieu^iinr:'      .  ?«»"^*«  ^^  «^ '^i' '«««^u:     '    •     ^ 

i?eMMn«<fcZ>ttnAjn;pourleK!qu6ranL'  '  '  ."'  *  '  ' 

(D.O.).  '  ^  ^   -     •     '  *  •        ' 
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MONTREAL,  24ra  JANUARY,  1861. 
'Cwam  "Sm  ITH,  J. , 
Mo.  lan.  '  ■ ,. 

Macnamara  v».  Meagher. 


-v-v 


•"■"iE^£r^^^-^^"S^^ 


Torter  <fe  Girouard,  for  plainliQl 
A  DeD^jfn,  for  defendant. 
(o.  g). 
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•_^     *'^''™*«'*''.  30™  NOVEMBER,  1800. 
*  *  •*  ^««"n  Bebtiulot.  J.  ,     ' 

''  ,  No.  2S58.  " 

•J/»n/y  V8.  Jtuittr.  "  ' 

pAMAaES-MAUOIOUS  PR08MUTIOM_*  n„. 

V^^_^  ""■®''"«"-ADMI88I0N8INPLEADINa8-N«WTBUL. 

•uiBclent  Proof of  h".?«?„'*o',"S2'^"f*f*' l**^  deftnd.nt  li»0|ie  of  htoplew  U 

^-!S:^^!rtr';r£  ""^.-^^  *""•  ^••^  -- Va-oneor 
befor.  a  Special  Jury  on  Zul^/^^^^  The  Issues  were  tried 

.    was  cIosed'Hthout  nnPruHlLt^'/^^^^    'T'  ''''«  ''^  «"  '^e  'plaintiff 
-the  Plaintiff^omplainedo       an^^Il^^^^^^^  "  *'"'  """'  "^ 

nient,  upon  the  baek  o?  whieh  the  H^f  ^  .-  ^   ^'  ^'■"'*"°"°"  ''^  *''«  I°^"»- 
The  Court  was  th^n  mo  ed  by  J'  tf  .T  T  '^'^^"^'^  «"•  ^"-'"• 
being  no.proof  of  defendant's  havL;ff"^  f"'  *'"'  ''"^'"^"•"  ^""^  *»>«" 
of,  his  client  should  n:t  ^l  hl7S::!"'       '^   """"^  '  ""* "  "'"P'""«'^ 
^/y  for  the  plaintiff  contended  that  .1  /        ' 

tiffiaLlteTl  of  th,  plain- 

"  is  that  he  e^uKrXw^^^^^^^  '  V^  '""r'"«  *™  •  "  *™« »' 

"  olaration.  but  nokwith  the  „?      »     be  arrested  as  alleged  in  the  said  de- 

Th.t  theVact  silt terrerb  ™"^^^^^^ 
.    that  no  necessity  «isl  of  otheXltl^^^^^^^^  f  ^^'^  '^'^^^  »»•» 
been  traversed  in  the  pSdincs  buT^  .t  ^  ?^  """^""'^  '••»*  ^'^  ««>' 

to  be  true.  .      ^     V^'  *•"*  **"  *^'  «°''»'«'J'  bad  been  specially  admitted 

f^  . 

t^e  arrest  or  which  could  necSitate  vroorof^/r  l^i^^'''''^  ^'''^''^ 
ekfyit  though  containing  a  dpnSl  of  STL?     ..      !°^  ^"""^  *"*«  ''^/*««' 
.  not  traverse  the  fact  of  the  ar^r  b)kdl„!  I  T**  "  *''*  **«''""»»o»  ^^ 

the  fi«t  plea.  '  bd<^en.ed  every  thing  except  «i  admitted  in 

Articulation  of  facts  had  hfiftfi  »«:„3l 

"■'**«'•  ^«^«d  by  consent  of  the  parties. 
8mith,J.,  presiding  at  the  trial,  said—  V      ' 

'ist.  ,[rhat  there  waaTnlf^f  fi.  ^ «  f"^*"'  ^"  the'grounds-  ^ 

%4i>«>v^^  «-  original  not  hav- 

b«d>4npwved.         ,  ■'"«"**"*  «^  ^^'^er  nor  the  taking?  of  the  oath 
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r,  ,  "^^  ■ 


2ndly.  That  it  wu  not  proTed  that  the  arrest  wm  made  by  virme  of  the 
>^  affidavit  of  Ruiter.    '  ,        • 

3rd.  That  there  was  no  proof  thmt  the  indictment  waa  laid'  before  the  Grand 
Jury  at  the  insUnoe  of  ft-wr  or  that  ho  even  appeared  before  the  Grand  Jury 
as  witness.  *',.■..' 

*'«f  Ta'  f'*/!*,"?  ^"°*  "\^'-  ^"''"''"  "'•"•'  ^'""^  «•>  ^he  back  of  the  bill 
of  .ndictment  d.d  not  prove  th«t  be  was  examined,  still  less  that  he  was  the 
private  prosecutor. 

6th.  That  the  production  of  the  original. bill  of  indictment  and  affidayits  by 
SchiUer  as  bemg  jtf  hwpoeaossion  as  officer. of  the  Court  of  Queen's  Bench  and 
"«r^K\'?J''^T"  '^'  ^""'•^  •^"'■y  '^''  no  p«H)f  Of  these  faqts. 

dant  but  not  in  thi  manner  sot  out  in  the  Declaration,  which  was  specially 
denied  was  no  proof  that  the  affidavit  set  out  in  the  DeclLration  wTmTS 
defendant  or  that  the  arrest  Jookjplace  on  that  affidavit 
^Jn  compliant  witK"  ibis' charge  the  Jury  returned  a  verdict  for  the  defen- 

In  the  following  term  .of  the  Saperior  Court  a  motion  for  a  new  trial  wm 
made  on  behalf  of,  ttfe  plaintiff,  on  the  groukrfs:  That  the  cha.^  of  the  Hon 
Mr.  Justice  Smith  Who  presided  atth^ -trial  Jas  a  misdirection  aid  contrary  to 

At  the  ai-gument  pfejintirs  counsel  mainly  urge^i^Vat  tht  ohaiBc  of  the  Hon. 
Judge  presiding  at  th#rial  had  been  contrary  to  law,  inasmuch  a?  he'in^ructed 
thMuryUiat  the  admission  contained  in  Uio  Pleadings  was  not  sufficient  evi- 
dence  of  the  fact  that  the  defendant  had  caused  the  arrest  of  the  ijlaintir 

JJerthelot,  J,  in  rendering  Judgment  said  th4t  he  felt  bound  to  grant 

5l!l  7'  7""^""8  " ,?»«  ^^  '•»"»  the-express  admission  contained  in  the 
defendant  s  plea  wh,rein  He  says  "  true  it  is  that  he  caused  th^  plaintiff  to  be 
arrested  as  dlege*in.the  said  ^^laration,  but  not  with  the  aggravatrngek! 
"  cumstences  therein  all^d,"  to  bo  an  admission  of  the  fact  ^SpS and 
decided  that  the  phintiff  was  not  absolutely  bound  to  maU  furt^  p^of  cf 
the  fact  so  admitted..  That  the  rules  of  pleading  weh,  very  deal  url  this 
po.nt..ndthat  in  his  opinion  the  Plaintiff  bad%yv>t„ToftW^^^^^^^ 
dentiy  pnjved  his  case.  .  That  at  the  same  time  the  othef  documentniy  Zf 

;fdl*^  tI:  r^'-  '"'-    -r^^^^^r.^^.  have  been  JffiZt 
evidence     That  in  consequence,,  therefore,  of  the  law  regarding  admissions  in 

iliT^JS"^  ^f^u^  *'  facte  admitted,  he  consideLi  that  J  Jury  hS" 
been  misdirected  and  that  a  new  trial  shouldbe  grafted.  -       -     ^ 

Za/lamme,  Laflamnu  ^  Daly,  for  plaintiff.      "  ■^°''*'°  ^"**^- 

Jf: />oAcrty,  fW  defendant.  ■    .,  *     .  ;, 

■     (JiO.  D.)       i  *^,  > 
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Rull^r. 
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OIROd!^  OOUjw\  I860 
CIRCUIT  OOUHT."^ 

MOKTR.AL.  .1.^~D»o»;nRR,  ,««>.     '         '      '     .    ' 
Coram  MoNk  J.         ' 
*  No.  Uflj. 

t.  ,^,  .our,  H...,r  .H..  „.,  „„„^ ,  »jj:i  -  -UtJ.'ji^tS""-'"''"*'*  "■^«« 

turo  Act  of  1857.  «octio»  87  37  ?  "f  IT'!  <?  PT"^"'' '"  '^'  J"<i'<«- 
"  .ny  defendant  shall  deoy  h  7  rat„ '  1/  "'1  ""'*  ''^ '"  ""^  -"h  -ction 
"  upon  sueh  bill.  note.  Ju^J^^kZni  ^^  ''*'  '"^'••""  «'  ^"»'««  '*  or 
"  ne«s  of  such  instrnl„  t'otat'^  '  T""  ."^"■^""'"*'  »'  ^''^  g^"-'-"- 
>rvioe   .hereof  (if  «rbe  -  llf  v  Z^^^^ 

"w^ethersuch  denial  be  inade  bX,^!  h/  '?'  ''«"  "^'''-''j  -de. 
^i  instruln.nt  .„d  signatures  -ball  net       fes^^L'™'"'  'T  "  "*••«'  P''"''  "-»» 

"  such  plea  there  be  fyled  an  affiS  ^^tJ  l^H  '"^"'"'^  ""^«'  ""'««  ''i"' 
;'  .cting  as  his  „«c.,t  or  clerk  ^to^L^tj:^^^^^^  <>"•-  ^'->n 

"  8«oh  instrua,eAtt,r  some  materialTr  2    V  '"'  "  ""'"'  «''P'«'»V,  that 

"  turo  or  some  other  to  or  ««on  su„rr  '  "■.""'  «*"•"'»«  «'  ♦hafhis  ig„,. 

••  .notice  and  service  wl  nTr"  Jl  "^7"*."  "T"'  ""^  *"•*  «-«'  P^. 
•'coUsta."    Thatu.der  the  tS:^Jere1^^^^^^^ 

the  r.«ularity  or  genuiqoness  of  the  no  ice  »„?  -f  "'''"'*  could  pot  attack 

withhispleaanaffidawJsettingfrth^^^^^^^^^^ 

test  consisted.     That  the  words  ofThU**        '»-"Sularity  of  the  notice  of  pto- 

had  not-compUed  witMbHl  em  „tv  V^^^  ^*^''  *»•-»  *•>«  ^^'-^n '«nt 

-  -  ,ea  sh.idt  -s::n::£^:^^;--^ - 

certified  to  having  posted  a  ntice  in^tfi*  M  "^'y  «"""'*^-    The  notary 
0««.  Whilst  it  r^taCr^^r^^^ 


X;.^^ 
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jn. ».« ■„<«.i„,„.  b..  „f  *.„„„. b«„«,  „,.„,  „„„„  „,  p^'^th."!      -      •" 


due  protest  dfth«  note  for  non-payment  and  the  notice  thereof  to  the  defon 
dant  MeDoo-Id.    The  defendant  pleaded  that  he  had  had  no  „otl«,  of th^ 

d«hono«rofthenote.     By  the  protest  it«,lffyled  aa  an  exhibit  it  apZedZ     ' 
the  notary  had  g,,en  notice  by  putting  a  letter  in  the  Mont««I Tt  Offi:^ 

Xd  el       r^  "'f  ^'"  r'""''^  -""«'"*  »'•«'  ">«  ^efLanrMclS"    ■ 
«trhrZttro^r-    ^'—  --^««-M.;the.ettor.ni;t 

to«nderL?l""?  "T)  ''''^  ""'"^  '^'  «"""*'"'  '»•«•»*'  the^dcfcndant 
to  lender  h«  plea  of  want  of  notiee  available  was  not  bound  to  fylo  an  affidavit 
«»  required  by  the  terms  of  the  Judicature  Aet  of -1867.  A  recent  deoiSt 
.somewhat  similar  ease  of  Chamberlain  vs.  Ball  i„  the  CottTlpirh  d 
been  referred  to,  and  if  the  eireumstanecs  in  boU.  oases  had  been  the'Sme  W' 
would  have  fonowed  that  decision  in  this  case;  but  there  were  in,p^t.*  dit^T 
r  .  ^X^^IT  ^^  ""'  ^  "^  '■"'•*«  the-circumstances  of  theCsent  1 
required. t  should;  iUnforeed  the  fyling  of  an  affidavit  when  any  «SyTf 
the  note  or  protest  was  in  question,  but  not  when  upon  thp  face  of  TZ^fZ 

tnTr.  p'"'"^  •.»-  -"•»^-  The.ffida.i:wi  y  i*:^;": :: 

^e  defendant  rested  hi,  objections  upon  facts  which  he  might  bavn^^^^- 

he  thonght  there  w«.  no  need  of  an  affidavit.  The  affidav^  he  «garded  a-  t^o' 
loun4at.onof  some  affirmative  and  substantive  proof  which  he  ^iX  haJe  to 
»ake. to  Bupp^rt  his  defence.  The  clause  of  the  Statute  and  thrCions  a 
Appeal  coud  not  be  made  to  apply  t3  this  case,  and  as"  ihere  was  pSv  a 
wan^of  notice  to  the  endorser  he  dismi^  the  action  against  tL  dSi:    _  • 

Judgment  for  plaintiff  against  defendant  Hart..  ;    .       . 

.  J^ajhmme,  Lajtamme,  &  Dali,,  kt  pkiaiiff.      ^         ll^^^ 

M^Pflh^^  f(}T  defendaat  McDonald. 

(J.  O.  D.)     -  '  '         ,  •      > 


V 


'  MONTREAL,  318T  DECEMBER,  I860. 

U  ■  Cbrom  Monk,  J.  t 

■ No.  6749. 

w  M '  .TK      '^"  *^  "^•'  ""•  '^'"'^  *  ^«'»'  <^  <  (intervening.) 


/ 


<lTe  Mooflty  for  eotti. 

This  WM  .  motion  on  the  p^rt  of  $he  platntifls  that  inasmuch  »s  it  appeared^^ 
r  the  intervention  Mn^   »l,o»  ♦!.«  t_. •  ^  _ '  "ppoaroa 


by  the  intervention  ^led,  that  the  Intervening 


'.,♦ 


ffrtjgB-^^sdbtffoml  tho !»»«». 


■!:.. 


^i(^ 


bi 


CIRCITIT  court;  I860. 


Uaadilay, 
U.  Meriaii. 


■.# 


■«'/■ 


7 


ocu  .n  tho  «.„«,.  and  upon  .hi.  ground  tha  pl.inUff  h«d  ».de  MlLuo^  ^ 
Monk,  J     decided  that    the  motioo  ahouid  be  Kranted'.nd  the-|«t«r,«n 
•nK  p.rt.e.  held  to  «lvo  ^.riij  for  the  co.t.  that' ^l'  ^  tl/J  IZ 
ihom  in  favour  of  the  ploiiitiffii.  '^      7*  "«•«  against 

A«//flmmr,  Zi„/«mm«  .fc  Z^jly,  for  plaintiff.      ...  '(- 

A.d>W.  lioherlvm,  lor  intervening  parUe».        ^ 
(J.  o.  D.) 


■-* 


iH»NTREAL,  31IIT  DECEMBER,  I860,:  I 

.  _^  T7~,  "      Coram  Slflfn,  Jf      '^^—  -^ 

'       .  *"  Noa.  I.T34i' 

Handily,  qui  tarn,  v..  //«,ry  ilfory«,. 

And  1 336 J 
_,  •  f 

Held  !-Th«l  In  an  MtlOB  under  UioflUtuto  la' VlfltorU  *«,    ««,  , 

.        ■         when,  th«  oftnc.  I.  iuie««d  to  r."  e  bJi^^^omm.L  „'        !»"•'•*'•*«"«»  •'pirfnmhip 
ln.tUution of  th« action  ibZullt^Z^Z      . ""'  '**"  "'  '""«•'  P""*'*""  to  tba 

tuM ..  An  AC.  for  .MC7h^z^,  r:u"i.!'i  ^^^^^^^ 

••court. Of thUPror.„«,,/.,th,„^S:C.SlC^^  "'»•"•'  '-  ""' 

Tho  defeidanta  in  each  action  had  pleaded  exception,  \  la  forme  and  al«,  . 
de/en,e  en  jroit,  exception  peremt^re  and  defence  en /ait 

The  othei^  pleas  having  been  rejected,  tho  defendant  relief  unon  th«  ^ 
Uanper^pLre,  which  they  hud  filed,  and  contended  .1   by  theTatut  17" 
which  the  ac)ionwaa  brought  merchanta  trading  in  p^nL^khVlTl^Ar 
*o«g.ater  th/ir  declaration  of  partnemhip  withiS  sixCth"  f^^rThe  t^^  ^c 
their  cooi^^cing  so  to  carry  on  b„sfne«,.     That  after  the  Irof  .i^onth. 

The  plaintiff  proved  the  fact  of  the  defendanta  having  o.rri«.l  ^  i.    • 
together  in  partnership,  and  also  the  non-enrSrauT  in  Zll\     n^' 
fortheCountyofMontreal.ofanydeclarairf;^^^^^^^^^^^ 

M  rll  tTT"^'  f"'-'^'''"'*^^'^  for  the  defendants  ur^d  that  by  thtS  Act'  ' 
fi2Geo  III.  ch.  7,  for4he  limitation  of  penal  «,tions  it^  enacS^f  if  ' 
any  action,  suit  or  informaUon  for  any  offence  against  any  pen.1  ZtL  ^L^^ 

*  '■-■■■'■. 


h 


f??"- 


h«  otmU  that  might 


)rme,  and  also  a 
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'«,«L  B,  .K.  -Jolt  :;;.t!rr  ■ir-^vi'.-a  ,■: '""--' 

••do..  uTooo  M  Wii  omiiiiilUil  i„o„  ,!„„  ,■,_,  ,„„   "  ""''  '°  P"™"". 

.jj,*.™  of  u^  „uo„.  b,  .h.  p,.i«».  rUtr^r^Xll"  ki 

offence  and  penal  action  Wore  pro»i«rib«d  and  void      Th.t  th«  q^T  .   ""7.  '"• 

:««.» of  p„...^bip « „„„,„  „„„,,„„!  i\..  i,t':  ;l  '^~  ■; 

Mm  n«...n.l.on  of  .l,.i,  p.,t„.„hip,  .„d  ,b..  «„  „ft„„  ,^ 'jj  ^J;"' 

j.n...«d  fton.  d.,  .0  d.,,  ..d.„  ^  p~»ripubi.M  p„«^",T.;.t„': 

Smith  J,  in  rendering  the  Judgnjerit  said  that  the  non^n««lairatlon  and 
the  trading  m  coi,artnerahip  had  bein  clearly  made  out  TV  . J  ? 
of  the  Statute  12  Victoria,  ch.  46.  were  prJiLnd  po  L  «5  th.t\h*^^ 
fcndanta  having  through  an  overalght  n^Iected  to  Ztor  th"  r  ^r/  K 
m«.t  nevertheles.be  condemned  to  pay  thfpenaity  na3 1;  the  S^uL  He 
«ud  that  here  were  no  ground,  to  support  the  plea  of  proLiption  whToh  h^d 
been  urged  l,  the  defehdanU  by  virtue  of  the  S  Juto  62  G«.  111^7      ^t 

CTr:   'T'  "".'  ""•''  '''  P^"'*'-*  «"»'^«<»  ^  inZLtute  could  no 
be  made  to  apply  to  the  present  actions,  because  the  offence  for  wWch^  I 

present  actions  *ere  taken  was  continuous,  and.did  not  eealunUUh   Jefen 

t::^::;^^  ^^^y^^^  -ot  doneunti^:t 

^«W«.  ibr  plainll  J«dgraentfbr  the  plaintiff  in  both  oases.     ^^ 

Laftamme,  Lqflamme  <fe  Daly,  fof  defefldants  ^_ 

(J.  0.  D.)  "^ 


* 

-•  , 

■ 

4 

^ 

^ 

-tf'A 

\ 


f. 


^  (■' 


4     '. 


-^1- 


MONTftKAL.  aisT  DBOBMBBR,  1860. 
^  Coraiu  Monk,  J.   ,    ' 

J'*^_    .',      ',  ■     Mo.  8463.  "^    •  ■ 

/      ^A»<«-  et  al.  f^.  Paxton  et  al. 
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■H«tP:_TI»t  th.  amoant  of.  bo»p.„bl.  on  demand  by  a  Loww  Cn^.  a  k.     . 

4e«Md^  4MUtaUoa^«ion      •         "^^  "'  *^'  ••^'«'  *'«"«'*  l>«»«'of  anr 


r 


''^y 


.11 


'OIItoOlT  COURT,  tm. 


fMtM* 


11  .u  u,.  d„.,  .file,  jri  .^r  ^""  r'""""  *"" " ""'  «»*"-' 

Jo^gpatnt  (br  plaintiff  with  oMla^ 


■%\ 


.   ^-  ♦*  **'  /fwAti-r/ioii,  ftr  plaintiff. 

Ami/y,  for  di^feoUttOfc   * 
^    (r.  w.  T.)  '        " 


.■•* 


^ 


■  .♦-■ 


MONTRKAL,  .lOtii  JVNU,  IMJ. 

V   yo.eTC. — ~^- 


'..ii 


On  the^a4th  April,  1851,  Fleming  on  hehalf  of  Uuimi.^  v.  >         . 

•nd^pleaded  that  th«  giardion  wa,  unable  rir^l     '  .?  "  'W^^' 

effect.  «i.«d,  th«>  h„vL  bl'n'Ild  Z.!.ti    ^       ""•  '^^  «""*'  P"'*-  ''^  «"> 
-       ,  •  d..„danfH  credit^™.  a„J  ^  ^tl^JlZr ;r.^^^ 

,     i''*/"*'*°*^*''«;rt'<''™«''«««i  having  b«ed«ldw«i«lm^^^^        " 
f  Lajrtn„ye  cm  the  part  of  th«  plaintiff  contended  that  i   w«  not  .     «  ■ 

•D.w«r,  and  that  the  guardian  should  have  onZd  tho  1         .       l"*'""* 

.  ciecotions  on  the  ground  that  they  we^a  rLTaei^;  S  TH  'l\T' 

named  guardian.  ^     ^*''  *""  ^•t*>«  had  been 

^  Tl.eoa«,haviog.b,en  taltcn  m  '7//<Wr/ on  the  30th  June  Mr  Jnati*.'  » 
delivered  judgtaent,  discharging  the  rule  talcon  J^C^.l  ^'■. •'""*"*  ^"'"~« 
ground  that  the  effects  seized  1.ad  b^n  al^reldvTld       I  "*"  "  """  ""  *'"» 
-  .««nst  the^ondant  at  th.«uit  of  JlTllJ;:!  a"  '  t^'irrir"*" 

no  longer  in  a  poHitioq  to  prodJuw  thein.  ^     ,  '  *" 

■»        £a/renajfe^ for  plaintiff.  ^  '  •  ^"'«  dlfoh«rg«d.  - 

Fleming,  fo^  mia  en  ciium,   .  «         ■    -     ,-  ' 
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PRIVY  COUWCIL.  1861 

pmvr  i3dUN(^" 

JTOiijui,or«.«iTTi»orni»nuvv^,rti.  '. 

•■      -'^^^     ■■■'  ,  ^ 

I 


\^ 


/**'■ 


Tb«  Riftbl  Howri*!.  lord  ciiA4iwo»T*' 

•  '  ,  -        KlNOHlMtWIf. 


M        ,    BHTWBKN  TUB  BANK  Ol  HHi¥i«».  k^,„  _.„. 


01  BiqfWH 


l/ji 


''■^', 


ANOBklQUi  CDVIL 


1l7i!^dl^^rit^l^ISiriiiif^^^^^^  prompts,  ««,„^„^ 

Which  h.  b«  b^„  *  p,rtoor, h,  wff«ir;rl«  mT.  u  .  ;  l*"*"""""**  "*•«"»!«  ll.,«l.l«,.,„  ^ 
wy  d.r,t„hi„  du..  or  whi.1,  Lhuh'iw  "*  V".  "!"*  "^  "*^*'  '«'"•  •"'"  fwpl^ 


will  mik*  the  nurctlM  lliibla  ft>r  rfahi. 

H"«..ofth;L  C  Juri^^^^  '*«'^»  «I««o  241,  •«!«,.  of  iha^tb 

KM  on  wh«h  they  ol«m«d  .  „ver«il  of  the  judguM,«t  of  theSfW 
(l.)Bwinietheiertlinoiiyol^M^urioeOaTlUierwMadmiit^  .      i 

ICA)  B«,.««,,  it  Wsg  proT«i  th.t  ib.  bUl.  .od  «ot.  io  «a„tion  wrt  «»e»t«l 
I       or  u,doned  bj  Mturioe  difilHer  indlvidu.lU   J  tb't  .L     T^ 

—        ________  VouS-Mamh.    ,   - 


'      *  '•- 
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Oankof  It.N'.A. 

r«. 

Ang.    C'uTillier 

et  al. 
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l^4fLr-ii 


% 


benefit  but  wa,  the  oontin«.Uon  rf  the  b«sinc«,  of  the  late  ^rn,  of  Cuvillier 

*         (^•)J^<'«r*'"''«7'""no«,tisfactory  evidence  that  the  appellants  had  notice 

Cuillirw^rt  ™'°"^"^^^^  '""-"^  note  inTueatio'n    Mat: 
vuFi  iier  was  acting  on  account  of  the  firm  of  A.  Cuvillier  &  Hn    .«J  „  . 

--  -!       p.,t.e„Mp„ih  .h,  Cher  »e«,b.«  „f  O^iZ^Flr^i^f;,"   ' 
been  paid,  but  being  allowed  to  remain  in  the  firm  of  ^.  Cuvillier  &  Co 

IM.  &c.n«  ,he  JudgmcM  of  the  Court  ...  correct 

.-.  ;Zor  ^^°"-'  ''^•'"'"""«  "'"  ■"»'  «'«■"  '»  «■'  b«i.  -d  not. 
3rd.  ^^  .t,  G..r.„(ee  ee.,cd  to  o,er.te  .hen  .he  .ew  p.,t„or*rp  .. 

''Ntr  ctntToTeeTtrot''';?*"'''-  '"""^  "^  *«  -" 

pronounced  «,e  followinppii:,^    ^  "^    ■  "°^'    '"'°  "4'  '°'*"l* 
;  loa.  C^no^^X^  c..«,.h.  Judp,of  u..c„.;  ,„  c^,^ 


'W 


■'  -;q7' *''''' ■•-"'' 


*•> 


le,  on  theirround 
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w  hnye  giveo  very  groat  attentwnto  the  subjodt,  and  hod  it  not  been  that  ^tm^oTB.n.A. 
have  had  an  opportunity  of  consHering^ihe  matter,  in  course  of  the  evening,  and  A„g.  I:'itiuter  . 
also  had  the  great  advantage  of  haviag  before  usin  print  a  full  report  of  ^11  the       f  •*• 
reasons  of  the  Judges,  we  might  have  thought  it  due  to  them  and  to  ourselves      .  '  *    "' 

to  have  taken jir  little  time  to  consider  what  the  course  was  that  wc  should  pui^S  '      ' 

I  sue,  but  having  had  all  these  advantages,  and  having  come  to^  clear  opinion    '  • 

upon  the  subjoo^,  we  have  thought  it  right  no^tp  delay  the  parties  in  Ihe  an-  *  a 

I  uouucing  of  our  Judgment.     The  first  «Hng  #hi<Jh  f  notice  is  thU :  I  believe  wo     •  ' 

[have  come  clearly  to  the  con(Jlu8ioii;  Ihat  the  whole  question  turns  upon  the 
construction  of  this  instrurnqnt;  and  if  it  turns  upon  that,  the  ftcts,  in  truth  Jin 
liardij  be  said  to  be  in  any.  respect  in  .disput^i^he  questiod  is',  what.iithe  .   "     ' 

f  meaning  of  tins  Deed  of  Guarantee  ?     In  tha  last*  judgment  the  Chief  Justice"     / 
La  Fontaine  (gjving^is  reasons  in  Fronoh)  says,  "La  question  de  I'efiet  du 
"  cautionnement  «t  une  question  qui  doit  km  d^cidde  par  le  droit  Francais  ei- 
■"clusivemeutv-     We,  early  ip  the>i:gument,  «sked  whether  it  was  contended  '     • 
-Aat  there  was  any  difierence  between  the  French  lawon  thia  subject  and  the 
Lngi.sh  law,  but  it  was  answered  that  there  was  not,  and  indeed  it  w«8  pretty 
Ucrtain  that  there  could  fiot  b^ ;  therefo{|  the  question,  what  was  the  meanin-  ' 
I  of  this. Deed,  would  be  the,  same  whethef  it  was  to  be  decided   by  French  la* 
or  by  English  la  Wi  '•  i     '  , 

Now  the  majority  of  the  Jud-es  have  considered  that  the  effect  of  this  euarr 
antee,  though  general  in  its  terms,  is  to  be  limited  by  the  recital,  which  con- 
trols, in  fheirtopiuion,  that  generality ;  and  the  first  and  main  question  is  whether '     . 
thatistherighwviewof  the  case  or  not;  and  with  all  due  deference  to  the 
learned  Judges,  and  having  given  the  fullest  attentioii  to  thejr  reasons   which 
are  very  ably  and  briefly  put  forth,  we  have  come  to  the  concl&ion  that  that  is 
an  erroneous  view  of  this  Deed.     We  think  that  whatever  limited  motive  there  . 
might  be,  the  way  that  limited  moMve  was  to  be  accomplished  was  by  a  ceneral 
engagement,  and  if  so  it  often  happen?  that  the  engagement  which  is  given  is 
more  extensive  tlmn  is  absolutely  necessary  for  the  limited  object  for  which  it      •    - 
was  supposed  to  be  given,  but  it  does  not  follow  therefrom  that  the  geuetal  en- 
gagement IS  necessarily  to  be  cut  down.  e  »  »  *  cu 

In  this  case  we  think,  attending  to  ill  the  language  of  the  Deed,  and'  that      '        " 
what  IS  stated  in  therecitalis  merely  stated  as  the  motive,  not  asanSin"wWch  ' 

IS  to  control  what  is  afterwards  done,  but  merely  as  the  m'otive  for  what  L  done' 
It  18  impossible  to  cut  down  the  effect  of  the  guarantee  itself.  '  ° 

stuM  hi  nr         , '  ^""'"''*  ^''  '^'  objects  ''Jiereinbefore  recited,'^  I  .  ^^ 

should  have  felt  very  reluctant  to  say  that  the  motive- was  not  equaU,  a  mo  ive 

*o  enjble  Jaurice  puvillier  to  carry  on  trade  and  commence  at  ^Oiitreal  and  • 

elsewhere  if  he  should  think  fit.  ■        ***    ^"^  *' ^<»"e«"  and 

po^  of  enabhng  him  to  continue   the  trade  whiah,  as  §  ooUect  from  the  '     ^ 

.ndencchewaathen  carrying  o.^  partnership  with' his  fcm.    IsiTp^lt 
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I, 


eo 


COtfR  DU  BANO  DE  I.A  REINE,  1860. 


Wm, 
A]«x., 


Brown,   died,  and   the  brother   was  abBent,    with%hom  alone    until  hb  death    o. 
trading  f/»  ♦».„  «k-    ;  r  •  ?   ^*  ^**''   '''"'''  ""   ♦»  confine   that 

.       ;""'■»■"'«•  ...0.  whether  h.  ..„ied  „•„  ,r.d.  .J,,  J,  ,uh^   Ut^\ 

rrw  of ^rrtr  "■"'"'  "■«°^j-»f  "■•b..^-„.„v 

Ob  this  di#t  ground-that  the  .hole  question  turns  on  the  eonstruetien  of 

-        WrtTfte""""'"'".'™*  ""^  "-"""SiMhe  re.i.:irhr  "1^ 
the  effcet  of  the  eng,gemeut-,e  think  the  Judgment  onght  to  h.,e  h«,„  for 

i^#  iZ:  i^ftner—Wit^  oosts  ? / 
LoBDCIUNWORTH.— TheyfolWofcourse.    ' 
J/r.  ^.  ila/mm— The  ooBts  here  and  below^? 

LouDCHAi|woRTH.-Judginent  for  the  appellants  with  costs. 

n       y,,^  •'^"'^graent  of  the  Q.  B.  reversed  with  oftQt. 

^  COUK  DU  BANC  DE  LA  REINE. 

■    ■  >  .  a  ■  -  -■■■,■• 

■-■■..-  ■■"'■•     %=*»^  ■      —  ^ 

ES  APPEL  DE  LA  COUB  SUPERIEURE.  DlSTRICi;  DE  QUEBEC, 
QUfiBEO,  17  DfiCEMBRE,  1860. 

C^mm  Sir  L.  H.  Lafo™nb,  Bart,  J.-en-C,  AvLmN,  J.,  Duvai,;  J 

MEBftliii,  J.,   MONDBLST,  J. 
<        WILLIAM  BROWN,  (Z>ift«A«r  tn  Cour  fyjirieure,) 

'^.  '     ■■  IT  ■  ■    ^"- 

^ALEXANDER  WALLACE,  (Demandeuren  Cour  In/Meur,,) 

Frais  db  l'Expert— Beoours. 


Appilant  ;' 

iNTIMi. 


Wallace.  rintimMemandeur  en  Gourde  premiere  instance,poun.uiyait  Brown 
pour  le  recouvrement  do  ses  .a.plun,ents  et  ho&oraires.  c^Z  .J:^Z:TI 
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«1 


•4lan8  une  cause  ou  Brown  ^tait  demftndeur  a»  n  n    a    n         ^        .  ~  • 

la.  d.„.  p.,Ue.  p„,,„„i,.u  „  a.„..d.ur  B™.;"l'^°,rdrrC    ..""o." 

^Jf=d:^"^---£i;^ 

Ils^tait  ^lev^  unequestonde  saToirsila  Pnnr  j/^-   -a      .J""""**- 

rc^solue  d-ns  raffimative  par  laCour  d'A^M  Gette  queatioa  mt 

L'autre  et  la  principale  question  ^tait  de  sfeoir  o!  l'»»rw.,/. 

Je  1.  Coar,  A,l.i„,  D.™,  e,  iMofd.!,,  (ta  J^^eTarf  ^t^iTS 
r.o,)  .  d&W  ,„.  fexpert  n'.  p„  ™  ,el  ,io.r.1^ui;;  *^      ''"^ 

J  ...^Mej  de  preuve  jK>»r  j uetUer  1.  iSirte  promidre  iDeUne.  J.S      , 
..men.  .„ppWf.    L.  d4f.„.  de  p,o4.e.i,„  d.  rpTp^  iw'rt  .'tr.  ^ 
«..  e„  ,ae.t„„  p.,  1.,  pl.id„,e„,  e.  „■».,  «i.p,Je'^e,J^ '  K-'te  aJfl  .  v 

_l»»ibl.  de  fata  .aZ,»  du  4^  """""""^  "°°  1™"  «"  "  -•">'  P"  ^« 
Je  lie  vois  done  aucune  difficult^  a  #li'r/.  i^,^  *^  „ 

IFpiralt  qu'en  France,  par  un  arr6t  du  11  JuiHet  1671   .„  p  7        *  .     '    *> 
Prove^ce  ^^  a  d^cid^  la  question  dans  r.mnn\^,VZl^nJ^^^^^       ''      ^ 

du  Ba..dan«da.        '        *  ^^  ""^*"*""*^ '»'«»  ^"P^^-te  Pour  lea  Tribunauk         ^ 
-^;*^ggto9JCk-TI,  No.  209,),ne,toa«he  DM  ,   " 

., : -       L:„„_i , i ^JS_„,_u:uJ^:i„-iis--: _l-__ 1^^ ■•     ,- i ;;"'  ,k, ^i- 


Brown, 

VI. 


'•^V  IT-'f^f      l^WWP   < 
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Wm. 
Alex. 


-S.i> 


'4- 


gg^ 


,obhgat.on  qu,  est  conjointe  en  f5.vour  aes  crdanciers  "        ^""'"^'-^^'^^  «••<> 

/  ^ott'z.^'t  r;:' ::r '  ^^  --- '''-'  --  -^f -'-  - 1-.. 

;       0"  t'ouvpdans  le  Nouveau  DdnFzarti  t.  8,  Vo.  Bxpert^Nos  15  r^m  SIII 

^      FOFe  expert  ^t  qu'os  no  devait  prt.  pajor  celui  do  Vai^^  parti"  q^^ 
^       cureu™  et  des  t<5a.o.n?  qu.  pe  doivent  ct^  payes  que|«r  les  parties  qd  le.  e^ 
^       «„;^'^""'  "^'""'^  ^'  '""  *^'^  ^"'"  "'y  »'^"t  point  <le  oomparaison  A  fair« 

Aiir,  „ou8  ,„itt  a,eo  dcui  »meu,  1'„„  da  ParlemeDt  d»  Pm,e„oe  en  16Jl' 

^  pnncpe  consacrd  q«a„t  a  solidarity,  par  ce  qu'on  appelle  (grM^Zl 
an  .enne  junsprudence  Or  il  „'y  avaitpas  une  telleTrispruJCTnt 
av  t  que  les  deuz  arrSVs  oitds  plus  haut.  Carre  et  Chau.eau  adint  oe 
qu  ,1s  no  pouvaient  nier,  que  la  solidarity  i,e  se  presume  prZT^^iLZ  I 
'onsW  decide  en  faveurde  la  soiid^ite,  par  la  raison 'que  I'e^Je  t 'peufS 
regard^  oomme  le  mandataire  des  deux  Darties  lor«n„':i  „  . ',  *P°"- /«"'  f"« 
pou^.ite,  .  ..  ..  «.„  etdans  le^  SCr.  JeXlT;": 

A^este  (vcMT  Carr^  et  Ghauveau,  p.  126)  il  y  a  desd^oision,  contraires 

-      Pourquoi  ?  gu  West  pas  diL     N'cstKSo  pas  tourner  dans  un  cercte  Tioieux  ?  ' 
_  L  on  peut  consulter  Merlin,  Repertoire,  Yo.  expert.  §  IX.  Cettl|tori7„'e8t 
autre  chose  que  la  repr^uction  deoequ^n.trou^daLGuvn^ 
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flujct  des  arrets  do  167r'et,li''69,:  et  do  la  raison  que  donue  fionifaoe  "  quo  leis  wm.  nrown, 
vacatioDB  des  ezperU  soot  0(ilB.iti!lii  Ie»  vacations  ot  Apices  des  jugeg  lesquellcs  soat  aii 
dut's  solidairemcnt."    »       ^  j   '  " 

Merlti)  renvoio^  MS  Questions  de  Droit,  Vo.  Ezport;.§  IV,  sous  la  questiti|i : 
"  avontie  (Code  de  proe^dure  civile,  les  e»ports,a»ai(}nt-iU,pour  leurirti,dubrairc8, 
une  aotion  uoiidaire  OQutr^  obaoune  des  parties  pour  'lesquoU^s  Us  avaient 
op.?r^?"  •      ^  '  V 

C'est  iioe  r^p^t'^ibn  diitailldo  de  I'arret  de  1769  tel  que  rapports  pluS  haut, 
et  i^  renvttie  A  sou  |{{;pertoire,  Vo.  Expert'.  ^        ' 

„  On  n'eu  est  pas  plus  uvance,  et  on  no  se  ti-ouvo  appuy^  que  dOfdeuz  ai;r6t8  ren* 
dua  dans  des  Parlomeuts  qui  n'ont  pu  avoir  uuoujie  autorit^  en  fait  de  jurispru^ 
dence  quant  Sk  nou^.  D'uilleurs  les  raisona  de  ces  arrOts  no  sont  pas  pibpres  4 
satisfaire  un  osprit  qui  en  eherche  de  bonnes/C 

II  n'y  a  done  jamais  ei^  do  jurispirudeuoo  -(au  tiaoins  I'oni  n'ea  trouve  pasde- 
' traces)  dans  le  ParJement  de'Paris.    "      —  -    --       v^^ --^^—    ^^- 

Si  ia  oour  d'lippel  du  Bus-Canada  jugc  qu'il  y'a^  solidarity,  elle  no  le  peat 


fuire  qu'en  poMiit  gtatuitement  |a  prinoipo  qu'il  y  a  indivisibility  de  droit  ohei 
les  experts ;  mats  encore,  parait-il  manquer  I'^l^ment  indispensable  pour  rendre 
logique  et  justifier  eette  •  ra^ijle,  je  veux  dire  qu'il  y  ait  eu,^oomme  dans  Fespdce 
de  la  cour  de  cassation,  ob  soul'  expert  nompi<S  de  1-a^eu  dea  deux -parties,  oe  qui 
o'est  pas  le  cas  ici.     .  -         j 

II  nie  patait^no  fort,  douteux  que  I'un  des  experts  ait  son  reoours  solidaire- 
oient  contre  les  deux  jparties  dokuandfiur  et  dSteddeur.  *  / 

Si  c'est  un  principe  qu'il  y  aHtfdivi^abilit^  de  droit  ches  les  experts,  ce  prin- 
''«ij)e  s'il  est  juste,  devra  recevofrjine  application  a  toutes  les  causes  ou  ily  a  eu 
plosieurs  ,:«xperts.  Suppdsons  fe  cas-  db'  la  noiifiitation  d'un  expert  par  une 
partie,  k  laquelle  noiuination  la  partie  adverse,  qui  a'nonimS  son  propre  expert, 
a'oppose  pour  de  bonnes  raisons.  Ces  raiSoris  sontjans  effet,  sur  I'esprit  de 
I'adverse  partie,  l'expert-est,nomm(§ :  on  q^  dira  pas  que  la  nomination' do  ces 
experts  a  et^  de  I'aveu  des  deux  partifs,  n)otif  de  la  decision  de  la  Cour  de  Cas- 
sation en  faveur  de  la  BolidaritjS.  "Sera-t-il  done  logique  et  juste  de  decider  que 
la  partie  qui  n'a  pas  voula  nommer  un  expert,  qui  s'y  est-oppos^e,  soit  solidaire 
A  payer  avec  la  paiftie  de  l!aveu.de  laquelle  iljt^jt^  nomm(S?    iPest  permis  d'en 


■^I' 


• 


'.^1 


'doutep. 

On  peat  r^pondre,  peu'importe  I'oppoeitipn  de  1'une  ou  de  Tautre  paftie  ou    ^ 
iQ€m6  dea.  deux  a  la  nominatioti  des  experts :  o'estlla  cour  qui  les  nomme,  le  ' 
«pntrat  se  fait  aveo  la  justipe,  c'est  un  contrat  judiciair;^ltai  lie  toutes  Tea  pflrtiea    « 
pour  le8q&elles,iiidistinotmeat,^i8sent  les  experts  qi^^viennent  les  ofl^^   '    '  ' 
de  la  CQUr  qu'its  aident  et  assistent  4  rendre  la  justice  que  r^elament  les  pfHK.  > 
£t  de  faitil'expert  du  demanjieur  d^dera  peut-etre.contr«  iui,'|frt;tce  verttt-,  de     '  > 
plus,  lorsquo  la.  cour  nomme  un  tiers  expert  pour  departager  les  deux  aatres^  ou 
oomme  un  expert,  faute  par  les  parties  de  I'aToic/fait,  sora-oe  laoqar  qui  le 
.  payera?    Nori,  sans  doutej  ainsi  i|[  faut  tQUJoarajea  revenir  Jl  riadivlsibilittf, 
'C'ytune-iitfcessitjl,  ^.~  ,  ■^-•_-r^:\-*'-^  ■.'.■<.■  ■''''   'r:'/'if'\  ~' 

'  ..  La  r^p^onse  k  ectte  objection  qui  -est  beaucoap^plus  sp^cieose  que  solide,  me 
faratt  Stre qiiesi Tej^pei^iae  a 4t4  ordOnn(Se  ptt  le  toibunal,^t. que  ce  soit  dans 


l«l^ 


^ 


)*■ 


■V     ■  ■%  .  .. 

Alex.  watiM^perts, 


"id 


S^«iLfe»« >^A««fiNE,  ,m. 


4- 


4"CX:iar":<'::.  .r — ''^i^^^^:^^- 


,  \  - 


»'^  Jo  rapport  ou  .i  .»  '^        ^"'  ■*'"  **""«  '^^  P-Je 
ctceseJ^An^lU  j„fL._..     P"''/^«»^n>e  prinoipo  devra  avoi 


■^^■"*- 


r2«««e«^Acelledo?VarlieAoui, 

;  Pf'^"' que'l^o^ration  ye,«r 
««»cte,  a^t  uoe  perversion  ^ 


♦6  pour  I'M^cution  de  I'experf 
•ianoujinutionex-offioiod'uD 
,',on  peut  dire^e  o'<|tde  I'a 

ffexion,  quejrl! 


fdODt,' 

•if«fe'  P9ur  ilttl 

""  ^"M  P'^uc'P^^iWvol 
t  ccUe  Trjjnchanie  drfcisi 

soffit  tfii^noiicer  ptfur 
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la  Bitre 


^V  W^^*^*®**'*'>««n  contended  tfinffL    i^*^  •«.  .      '  ^ 

'^^l^g^^dge'ofihc  mature  r™;riS  '  ' ''f  '"P'''^'^*^^  ^^W^'^ 
not ;  br  as  to  whether  he  mad«  „  «^!  »        .     '"'"^*^  ''•^  S^'om  W 


V 


,,      •^»  l-'^-qp  neglected  h!«  A  **  ■  T^*"■''«*•  The  defendant 

J^^  >«%  is  as  tb  whether  tTp^a^otiff  1'  { '!  ''*'''  ''^  '^'^^^^  r««: 
^         *:^^^«cerv.ins«„,oft„o„e/t^7^^^ 
V, ,  _.«Hr  r  80,  ap  to  whether  |he  defS^  ^r  ?'"«*'«?  »»«  dut^y  as 
-^  <r  ««one^  s<^ e/pended.  ""*  "  -'"^^^  ^'  the ,  Work  so  done, 

'  tThe  copy  of  the  Report. wouM^flt,.,  ,, ,.  f        ' 

.     be  as  goodj  evidence  n»  that 'whi^K^      ^V.  patters  in  disputi 

.         ■^^""'•e^  with  the  right  of  crrMFr"^'^''*-  ^^e  de, 
.      ,.    .  T'^'^*^«t'°»toth^efeDd4nti8 

a^'  -'■■ "  ''  'Z.'T  ( 

•     I;-,;       ..-V     -     ■    _     ■   -<    y    .           . 
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M  to  the  value  and  oatura  of  the  aervioes  of  the  oiporU,  than^l^e  atatcmcnta  of  w  m.  ivown, 
'Stflhrgfi  on  the  aame  tubjeot  in  hia  report,  in  ipaking  which  U  was  not  liable  Al, ».  w.itao«. 

Y  orosMxamined;  and  the  atatement  of  the  plaintift',  under  *tho  lerment 
jiW/ofre,  and  iu  the  presenco  of  the  judge,  as  to  the  number  of  daya  he  woa 
MtoMj>Mh«  diaoharge  of  his  duty  aa  expert,  ia  aa  muoh  to  bo.  relied  on  as  hia  ' 
'^^m^^-  Iti^nents  on  the  same  subject  coiijUiocd  in  liis  report.     MoreoTer,  if 
^PKud  the  report  before  us,  although  it  would  show  on  what  number  of  occa- 
#°.^|^«  oxpertB  met.  y6t  it  probably  would  not  show^  and  (in  an  action  such  aa 
Mie  l^esont)  it  certainlj  would  not  be  the  best  evidence,  aa  to  th/length  of  time 
i^^^  were  einployud  upon  those  occasions.     For  instance  the^jxperts  had   to 
fell  and  consider. igi  iiuniense  mass  of  papera  and  evidence,  and  their  report. 
|f0uld  not  bo  the- best  eviJiolhoe  as  to  the  tlmdso  occupied  by  them. 
'/i^°  ^"  ^^°  *"  regards  the  questions  of  fact,  I  am  of  opinion  that  the  appellant 

"^lils  no  right  to  complain  of  the  judgment  appealed  from ;    and  indeed  I  Should. . J 

•not  have  deemed  it  nocossury  to  devote  so  muoh  attention  to  this  part  of  the  case, 
were  it  not  that  tlie  supposed  insufficiency  of  the  evidence   was  the  ground 
ip^a  which  the  appellant  mainly  relied  for  the  reversal  of  the  judgment  of  the 
■court  below. 

I  now  pass  to  the  consideration  of  the  question  of  law  as  to  whether  exports 
have  a  right  t*  look  to  the  parties  in  a  suit  jointly  and  severally  for  their  / 
fees.     The  question  is  one  by  no  moans  free  from  difficulty,  and«  it  has  been 
most  carefully  considered  by  all  the  judges.  * 

It  cannot  be  denied  that  men,  who  by  their  soieiitifio  attainments  or  expo- 
rienoo  enable  the  judges  to  adjudicate  upon  a  class  of  cases  with  which  they 
should  otherwise  find  it  difficult,  if  not  impossible,  to  deal  satiffaotorily,  are  en- 
titled, when  they  claim  a  just  remuneration  for  thfeir  services,  to  the  favorable 
^Jonsideration  of  those  who  for  the  due  admini^^tration  of  justice  called  for  as- 
«istanoe.  Accordingly  we  find  that  the^judges  in  France,  who  themselves  receiv- 
ed fees,  held  that  the  fees  due  to  experts  were  entitled  to  the  same  privileges  as 
the  fees  due  to  the  judges  j  and  therefore  that  the  dxperta  had  a  right  to  look 
to  the'partie8Joint)y  and  9e<^rall^><:  \ 

I  find  thrc*  arrets  referred  to  in  the  books  as  bearing  on^his  subject,  and  in    ^ 

J  all  these  arrets  the  question  appears  toTiave  been  decided  in  favor  of  the  ex- 
|«rt8,  the  reason  generally  given  being :  "Que  lea .  vacations  dea  experts-sont 
■*'  comme  les  vacations  ei  Apices  des  juges,  lesquelles  sent  dues  8olidair«ment." 

The  first  of  these  arrets  was  rendered  by  the  parlement  de  Provence  as  early 
•8  the  llth  July,  UU:    The  second.  bjMhf^rlement  de  Dyon  on  the  24th  of 

^  July.  1769,  and  the.d^i5^^the:fl|^  dittenot  Wng 


(l)-,0p'ot'B'«6pBrtoire,  Tbo.  Expert,  vol.  7,  p.  226, 

(2)  NVuveaa  Denisart,  vol.  8,  p.  323. 

(3)  Merlin,  Qaestionllde  Droit,  vol.  4Vp.  64rbo.  Bzpar 
<4)  Merlin,  Repertoire,  vol.,U,  p.  2831 
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preceded  th«.  arr.t  of  7769^^  co^ ^^  ""'''^  »  ^''°''''«''-  "^o  D«)J»,  which 
„  "pirco^u'on  n'anrait  pl^.s  tC  ^1  wTI       '"7™ ''^"  «'P<"t'«*« '••»Po»«ible«. 

-    ;   "iuri.,prud.„code  .„  resor/L  ^t^L';:^'"^^^^^  ''  """^"^^  P«"  «-  '»H 
•  ^^"® '^'^  "'<"»""">'•«  nbove  referred  to  «nP„'       t 

,,    V  •<">  a«to.tho  point  abjudicated  ,.nn„K    i.  "'  ^  """  **'"^«|ire«s  anyopln-' 

^        on  this  ,abjecVis  a,  ^       ^^1  'r  T'\  '"^  ''"'""'  -•"-'4^ 
J"w.  b^Hho  arrets  already  meZion  Jl  T..     ,?     "'  '"'  "f^'"''"  """■ '"«  «■«'«  '"'J 
Plac/a., ...laneienne  juri.prZt  '^a„ ,    r"!!""^^^''*'""*'"  '  "  """^  '«  ""^"H'r 
by 4rrd  withoutany  expr  sLTof  dl    *''rf!-"'«  "^  Merlin  are  referred  to 
.  _the  j«rl«prudenc  of  kr  W^f  *-.Pproba,iar,.     Bo  far  ibeo  as  we  know  of  ^ 
:     thot  the  jud,„Z  of  the^n  tlw  L         "  ^f '-»»««»»,  it  must  b«  id,„itted 
The  -jorityof«  the  judge:  of  ^Co^^^^^^^^^^^^^ 
arret*  i„  question,  none  of  which  were  r^nr^T'  1-'''''  "^  °P'™«°  ^^""^  'be 
founded   upon  a  reason   who  y   „ratTsfl;      '^ ''r 

Jay  down  is  contrary  to  the  Sal  nrn^M^^^^^^       ""•*   the.  rule  which   they 
the  question  being^now   aiK^?  '"'""!  ""^  ''"''''''  «"<»■  •hereforj 

arretsought  not  tf  be  deerd\i':;i:';,j::  r  "^'^^  r  "^"^*' »"-  »*^« 

-ntof  ord^rbylhelrno^^tH^^^^^  der,;,I  ^ 

posed  to  ncquiesee  in  the  arrets  of  ILm!.'    ^  "^^"' "''«'™«t  ««iiity,»  I  felt  djs- 
iooking  beyond  the....    Tire  eaiu  7"^^'  ^'^'"'  ""*^  '''"^^-^  "'^h-t- 
ever,  convinced  «,,  that  the  ru  e  aid  j^i  b"'.,"'"  "'  ""  ""^^'^^^  ''"'  ^otr. 
produce  v«ry  great  injustice  so  litTh^r':^^^  '""^"M 

to  avoidlnnovation.,,  I  „ould  no^  find  U  It '  rfl^'"  '''^"^^"g  '»/  gre«t55irt\ 
togive  my  unqualified  adhesio^o  ^tl^  ''""**  -dee^.if  „ot  hnpossible, 

ready  adverted  wLd 'S^rI.^''?>S?^ 'T'" '^'''•''''  ^  ''"-'^ 
-ider  what  remedy  ought  CrdTni  J'^'^^'^'''^^'^  Proceed  at  oflee  to  ^n- 
given  to  expert/f^r  the  re^7 ^Z^Tt'^'^'f^^  ^'  '^^  •-.  ^o  be 
point  we  h(,v/no  «ottled  provision  of  u  J?  ^^'^'"f«^ 
«o  settled  j„4rudenceo„^helLet'    "'  "  t-'-g  a»umed  .hat^veLe 
To  Bie  it  seems  that  each  exnA.*  «..„k*  .   i.  ^  '   .  ^^       V 

partywhoname,him,and^^  adX  ;"flt  T  *'''''  °'  "*"''*''  "8^'"-'  *W  ■  I 
.taneeofoneoftheparties  thatS^x^^^^^^ 

ought  tohave  a  rig^  of  action  agrstTIr^;^  "^^  '^''^^>    4 

was  ordered,  and,  that  where  the  «ni^- ^  ^  ^  1  '^"^  '"•*"•"*  *•»«  expertise  *  «1 
.11  the  experts  iiodd  have  al'S.'  of'ter  "  ""^'"^  '^  *''«  J*  «'^«X  I 
^erforanexfertisetobeeno^f ''Th^°?:r:«^^  th.  |„ 

ihereasonfortherulewhifth  Ithinkougiil 
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(p  b*  observed,  being  limpljrthat  %^|f  rapi^  ouKht  to  U  held  lUble  t'ur  tb»  ptjr.  wm.  iirown,  ' 

ni^B*  of  BcrvioM  which  he  hoa  ouuiied  tu  It  ^HirJoriued-;  and  liiut  no  pno  aught  ai..«.  w»iim«;> 

to  b«lield.  to  paj  for  •ervicet  wliich  he  ba^Wk  in  anjowojr  demanded;  ind  .wjuoh 

it  oinnot  be  ihown  he  b'u  rendered  neecHHary.  '  The  Hyateu  which  I  think  tho         .      < 

general  principlee  of  our  law  would  re(|uiroIu8  to  obwrw  differs  but  little,  i|"  - 

at  ail,  Itgta  the  rule  laid  down  on  this  Hubjict  in  the  Cudo  do  i'roc«3(Jiuro  Civile  ; 

BDd  it  is  niuinl;  from  the  observutiooa  of  (ho  otyuiuientators  ud  tlio  ^odo  tliat  I    ^^    - 

h>ve  foruiod  my  views.  ^       ^  „,    ,    .  •        .     ■ 

By  the  319th  article  of  the  Coders  de'I^rdc^dure  Civile  it  is  provided  with 
re«peat  to  experts  that,"  leurs  vaoutioiis  acront  tuidvs  par  lo  prduidcnt  uu-))a8dela  - 
"  minute ;  et  il  sers  dtf|ivr<S  ex(Soutoire  oontce  la  pa'rtio  qui  uura  recjuis  I'^xpor- 
"  tise ;  ou  qui  I'aura  poursuivi^^li  elle  a  ^t«$  ordo«n<$e  d'offic6.^'         V       '' 
.    It  is' true  that  under  this  provision- Jaf  law  a  plaintiff«carrying  6ut  an  order  for 
.  etptrtite  is  bound  to  advance  the  fe«i8  of  tho  expert  named  by  tho  defendant;  .  ' 

.and   in  like  manner  a  defendant   prosecuting   an   order  jTor   an  expertite  is         '  ~' 

bound  to  advance  the  fees  of  the  export  nauusd  l>y  the  plaintiB*.  fiut  this  does 
not  8e«iii.  to  me  uitrcaaonable ;  for  although  the  Court  miiy  order  un  exy>er<t«e, 
it  oannot  take  plue«[  unless  some  one  of  ^he  partjes  deem  it  for  bis  advantage  to 
"cause  the  order  of  the  Court  to  be  carried  into 'e'ffeot.  And  it  appears  to  me 
only  reasonable  that  the  party  who  causes  the  carrying  out  a  judgment  for  Kn  ex* 
pertite  should  advadco  the-  coats  incident  to  a°.. proceeding  which  he  finds  ne- 
'c«8sary  for  tfie  advancement  of^is  own  interests;  whereas  I  would  thinly  it 
most  unjust  that  the  adverse  party  should  \»^  compelled  to  vdvunee  this  costs  of 
a  proceeding  which  h^  did  not  'demiind,-  and  which*  he  woulugladly    have  ' 

'  avoided.    **  '        '  ''  .      .  .    - 

„  .  A«  illustrating  my  views  I   will'suppose  that  A.  B.,  boj^g  a  landholder,  sufes**.     , 
p.  D.,  beintg  a  uiiU  owner,  00  tlv9  ground  that  land  belon^ng  to  the  plaintiff      .'  < 
baa  been  injured  by  inundations  caused  by  the  mill  dam  of  the  defendant;  that       . 
the  defepoe  is  the  general  issije;  that  the  Court  being  unablC'to  deal  otherwise 
with  the  plaintiffs  demand  orders  an  expertise  ;  and  that  the  defendant,  |baring 
the  coats  of  «n  exphrtitej  knowing  his  adversary  to  be  insolvent,  and  his  demand    , 
groundless,  refuses  to. tajwiny,  part  in; the  proceeding. 

In  the  case. supposed,  thVpl^tiff  Would  be  compelled  either  to  enforce  the 
order  for  an  expertiite  on  fb  aWdbn  ^bis  suit.    -Under  these  circumstances  it 
would  appear  to  me  Only  just  tt>i|  the' plaintiff  should,  as  regards  the  experts, 
advance  the  costs  of  a  proceeding  rendered  necessary  by  his  own  demand  j 
wherea)i  I  wopld  de6m  it  unreasonable  that  the  defendant,  before  judgment  ren-  - 
dered,  should  h6  required  to  advtnoe  the  costs  of  a  proceeding  without  which  he 
would  be  entijbied  to  thQ  disoiissal  of  the  plaintiff's  action.     And  here,  in  order 
to  show  the  jqj'iistipe  that  might  result  from  the  rule  binditig  all  *-^^  parties 
"jomtly.and  syrarally  liable  for^  fees  of^tUe  experts,  I  vrillAirther  suppose  that  , 
(in  the  hypothetical  oafie  alnK  put)  the  plaintiffs  action  has  been  dismissed, 
HiM  the  pliuotiff  has  ftoi'UJtSw  insolvent,   an^  that  the  oosts  of  the  expertUey 
i>>  ''^'^iit  pr^nt  ease,  amount  to  several  hundred  dollars.     According  to  the  ^      * 
rule  under  oonai^terationa  the  whole  of  the  costs  of  ^be'  expertUe  would  in  the  uM 
BuppcHKd  hate  .to  be  borne,  by  ^e  defendant,  Although  that  proceeding  wuu  not 
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:..^- 


•«  not  .ware  th«|  co,g^|l|itf5g"*  "<»  ^hV^'r'**.  »>"».  fof  .»,  n^Vl 
"•Hit  could  not  bfflOPr^*'*''*  P'-'"'««"J  «"oh  .  now."    r  Jr  ?r   ; 

-"w  b.  «o.„,  SKi';\:  -"^  ?  r«^  -  /-wr  t  r:; 
-'yoh....«he>w^ou„d,<^.""^'""*  '"^2a^pr«o«ed  with .  ;::,t: 

*   •™  "^  •"»  l>T  J«.  in  tl,«  L™,   T  """iTMMiM  .pK- 


'; 


.V 


•defendant  ?n  na^l^rexX  J''  ""'     ^^"^  "  ''  »«^ 
»«» »'ein«  i»^.l.e  power  ofX  CouT   k       ^T  ''""''^  •«"»* 

The  whole  a^gu„,;„e  «oo«.«  to  «."  L  1 1        "i*        '"^'  ""^  ** '"'  ^^X 
^.      Jfr««  hpen  coBtcriW^aTu  wouTd  bl  .       '^"'  **'•"""'«"'  '"'  droit." 

"  file :  ^'**»^*^*d-rw  t^^^^^  «»"  "P«V''«  P'-*'«r 

lees  due  to.n  expert  nanie«  bv  tite  H«r!T  ^.^  '***""■«  «  P""'"*'"^  to  d»v  th« 

ibe  above  8uppA«,do«i«tr.epl«CiffS  PoS„stanoe,  i„ 

ft*  the  dcfend/flt  could  nM  d|»     '''"^  »''"  ^'^natio/of  witne,!!. 
»ent  by  thepfai„tjff     Th?'^      -^"^  «eoe*farj  for  the  rMoyer.n  P    "T^  ' 

%depos.|.,ofthedefe^da„t.i3i^^ 

I  hrf% 80  been  contended  tIk3!!'^*S"'^'^''^^  ■* 

'^^^  ''"'.'^^«'««'"'  M  %od'i„  p3itTJV|.  -w^C^  ihat'any  aerC 
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[.  Wng08l.M.l«f«d  ;  ftr  If  th.  prtj  pw«ou.loK  tho  «/»tr/.,«  were  K>lv«al   Ike  ♦v     « 
«port.wouWp„.b.bly  proceed  without  .«ctin,  .  de'^lt  to  n,eet  thTr  feet.?  ^Zl 
.foa  the  other  h.nd  th.  p.rtj  pro^cu.ing  the  e.j,rr,i„  w«re  not  in  good  or«dU  """^ 

the  eiperU  would  of  courw  ineiat  oo  luoh  a  depoeit.  '  • 

Hi.  true  that  if  theparty  who«o  d«„.«uJ  rendered  an  «/w^,.  oe<JcM,r»  had 
ncfiher  niooe/  nor  credit,  the  rxpertiie  could  nof   take  plaoc.     Thi.  in  mime 
c«««  might  bj^i^^iulject  of  regret ;  bat  .«uredly  it  would  not  be  a  .ufficion» 
oauie  lor  crfrnpc-lling  a  aolvunt  mitor  to  advanoo  the  eipenaea  nccemrj  for    • 
the  proeccutjok  of  a  demauxl  againat  himaelf  by  an  iiisolvmit  udverwry  *" 

It>»  also  be^  .UggoHtcd  ihut  eiperu  would  be  l.i..  iili.ly  #  be  influenoed  ■ 

by  undue  oonaideraiiona  with  reapeot  to  the  recovery  of  their  foe.,  if  thoy  wer« 
locurli^by  u  riUedy  •.gai»»t  the  particM  jointly  and  «emully  ;  but  a  suitor  ought  ' 
not  to  be  ooiiiu^led  to  pay  a  huui  which  he  «therwiK  would  not  be  Uublo  to  puj 
merely  to  prevent  the:  poBHibl*  effect  of  imprope^influeoce.  on  the  mliid.  oJ 
offieera  of  the  court  with  respect  to  th'e  payment  Meir  fe«..  Moreover,  the  rul« 
which  I  tWok  ought  tp  be  adopted  would  not  have  any  toi.doncy  to  oauM  in- 
justice;  f<%b«  remedy  of  the  experts  lor  their  ieca  would  uot  ia  any,  even  th« 
least  degree,  \lependSupon  the  nature  of  their  report.  '     it\ 

I  have,  I  fear,  taken  up  too  much  time  in  the  explanation  of  my  viewa  at  to 
is  part  of  the  Case  before  us.     But  as  I  am  alone  in  my  opinion,  I  am  anxious 
that  Ihijrounds  on  which  I  have  formed  it  abould  not  bo  misunderstood  ;  th« 
illy  because  while  Vm  unable  to  concur  in  the  contidirant  of  the 
I  Court  below,  I  am  at  the  same  time  oonipolled  to  duucut  from 
bout  to  b<j^  rendered  by  this  Court. 

"^   m  the  cohsideraUon  of  what  ought  to  bo  the  general  rule  in' 

«l,  to  the  l\icts  of  the  pariieular  omc  before  us,  1  am  incljned 

to  thiuktliat  the  piuidlff  bus  a  good  right  of  action  aguiust  the  defendant  oWn 

unddf.the  rule  which, lading  to  the  general  priuciploa  of  our  law,  I  think 

„  oujtht^o  be  observed  in  eases  BOoh  as  the  present.  ' 

The  etpertite  in  question  appears  to  have  been  rendered  neo«i8ary  by  the  de- 
mand of  tho^  defendant;  and  from  the  fact  of  the  defen(|ant  having  advanced 
■  a  part  of  tbitpoits  of  tlik  er^rtiV,  but  still  more  from  tL  nature  of  the  case 
-.itcto  hardlyj  b#  "doubted    that    the    defendant    in    ^his   cause    was    the 
party   wbo  caused  the  txpertitt  to  be    carried  out.      Ihe    plaintiff,    therc- 
Jbre;fortho  reosoiks  already  explained,  may  be  considered"  to  have  worked  on 
^he  demand  and  i%  the  instance  of  tfie  delcndant,  and  primarily  for  bia  advan. 

In  consequence,  heiinwr,  probably  of  the  learned  coEsel  for  the  plaintiff 
having  relied  upon  the  authorities  already  referred  to,  it  is  not  alleged  in  the 
declaration  that  the  dofel^dilnt  in  this  case  was  the  party  who  caused  the 
.order  for  the>x/»er<i»e  to  be  enforced;  and  if  this  Court  were  disposed  to 
reverse  the  judgment  of  the  Court  belo^on  that  ground,  I  should  deem  it  my 
duty  to  (joncur  ia  such  a  judgmeot,  provided  ifc  rewrved  to  Ike,  plaintiff  bia 
rwoare^j  1  cannot,  however,  concur  in  the  )a(igdi«ut  about  to  Ibe  Vende&d  by 
the  miijority  of  the  judgesj^d^missing  the  action  of*the  plaintiff  against  the 
defendant  absolutely,  ur^d  on  M>e  ground^  that  an  ex|ttt  named  by.  or  oo  be- 
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■wVn.  hilfiif  mil  iif  (III  LttUi^  i„  -  1  I       rl 

*•"-  '''•  *•'«-  »«  "J  o.h.r  p.rt,  th.„  !r;aTr!:iI"''*T  '"'"  •''^'"•«-''««,  look  for 

-".oil,  ....H  .h. .««!    „„"',"  J^.r"  ■"•"?•  "••'  '.  .-.0.1a  h." 

"■"ini,  bom  ..„J  „„,,„  „f  ,,„,"''"•  *«  f  ""■  H'^llr.  .«,o»„,',« 


Court  to  rofu«c  to  tai  the  Dl.i.tiir.  .««""  7.. """  '""""^  J"*'**  "^  t""*  Sjporior 


""  """»«  reamna  uav  h^.  k--„   .•»  ,  wpiained  to  ua  :  but 

„p.rtio.  Interred  ^^rc  p^Z^X^n      rr"" '"\''''''  ^''•»-  -  '«  »»- 
oni..  (...ur.  could  h..el„e  iil  vaoaSr      .^ ""'  ?"  *»  '''"^•^•'  •  J-"**- 
i^o  jiigemont  oat  i«otiv,J  commeauit:-  ■  /        '         •    ' 

'".»,  honoraire.  ou  6.noluu,on.  atlti  .T""'  .^"  '*  P*"*^"*  d"  aa. 

B".«, ».» ,1..  ,„.  „„„„.  ■  I.  ™°v?r  j""*'!'  ■**  '•  *  "■'«"■ 

^r^pr^acntea.  iuflrm..  „„„„,  e^l' r  .^^'^T,"  p"*'*~' «*  «-^ 
rendre  le  jugement  que  la  dlt*  Cbur  n»J,L  .^' ''  ^"^  pwoAdaiit  4 

'••ction  du  dit  Alexandre  W.l^^  '  o  df        .  •'"'*'  ^"  «""*«'  eHeddboult 

Judge  Meredith.  "*""'^'»*«»  W.  le  J,ge  «  Olief.    Jf  to 

^^fj<^^  ^  Pent/and,  fonr  Bro^n,  '    .  ' 

^-  C'wi^y,  pour  Wallace. 


# 

^ 

■  /  ■■ ;' : 

■'.■■■'   ■*                   '    '„.     ■'■■■"■    ,-       ■    ' 

-'■,■-■  .■/,-■,- 

■  "^/r' .-  ■-■■ 
''■-  '-'^      '■■.>■■-." 
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imaUnnoff,  Iwk  for 

di««!nt  fVom  (b|a 
*«fcoJml«ni«n»o/ 
wH  ofth*  arrlTi 

*  for  thfl  reMoni 
t  it  thonld  havt 
^oJo,  but  of  tiw 
«t. 

f^Md  bj  0B«  of 
iTi  aoQount'not 
''•  iotlon  to  b« 
of  the  Sjiporlor 
Ined  to  us ;  but 
hat,  u  alt  tbt 

"tfo.  6u  norom^ 
'WouRt  do  Ma 
P*«k  ou  lar 
eot  anvikra  t«J 

>t«bli  quit  ait 

dit  Willian, 

maia  attandu 

ttiiDde  oomiat 

au<!luD  droit 

^da^ai^gftttf 
'tn,  0t  il  t^ 

ptocMtot  A 
elte  d^boBt* 
Sup^rioart 
■  dite  Conr 
>«f.    M.  to 
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m  THB  OIROUIT  COURT. 

MONTRKAL,  IftnTrKBROARy,  1*11.  ' 

Coram  BAstotux,  J. 

.  •    '  .  No.  «W7 

lovtU  n  Fontainf,  and  St,  Amand,  Oppoaant 

w«r«  ii>..l«r  MUur*  at  th«  U««  ufMlo  .nd  (hM«  »m  no  d,||,„y  „„,|„  ,b«  „|,.  ' 

_  Theoppoaantin  thia  oauae  fylod  an  «ppo,ition  ajin  ,h  .lUtrain.  olaiminR 
the  grtoda  a«iiod  •«  having  paroh...ed  tho  aaino  from  tho  .lof.mdant 

Th«  pl«,„t,ff  moTcd  to  r«joct  ti,«  opp,„itloo  on  tho  ground^  that  tho  affeota 
claimed  •«ro  under  *,i,uro  at  th«  inatanoo  of  the  plaintifT  when  the  preton  Jed 
m*  took  plaoe:  that  at  the  time  of  the  aale  an  opposition  fylod  for  tU 
defendant  by  the  now  opp<mnt  hii  attorney  waa  atiti  ponding  that  n6 
depUoenent  waa  ayerrad:  and  that  tho  oppoaition  woa  frivoloua  ajid  tox*. 

'^^  ^»'»  K'«''»«d  tho  motion,  and  hia  honour  in  delivering  tho  judgment 
•Utfld  that  tho  f>iing  of  oppoaitiona  of  a  frivoloua  oharaotor  to  wriu  of  Vandi- 
tjooi  hxponaa  in  the  Cirouit  Court  had  become  an  ovil  of  auch  magnitude  that 
thojLourt  were  datermined  to  put  a  atop  to  tbo  praqtioe.     Oppoaitioh  diamiaa«d. 

TomiMce  «!•  iforrta,  tor  plaintiff.  , 

L.J,  B.  Normandeau,  for  oppoaant. 
(A.  M.)  *^ 
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CX)URT  OF  QUEEN'S  BENCH,  1847. 
'  '  MOl^TREAL,  l3Tit  OOTOBKR,  18*7. 

Coram  RoLtAND,  J.,  Oal«,  J.,  DAT,  J. 

I  No.  1801. 

,    Dan$er^au  va.  CoUette.  '        " 

BXTBAIT  LIONAOER. 
'^^^^^thJ^X^^ZT''''  u  ?*""  '*'^'"^'  '"•  "■""'*"*  »"  •»•»•  '"  thJallUir'.  return c«rtlfy. 

domicile  of  tb*  B«lttff;  or  the  domicile,  the  nunei,  lurWamea  and  <•  qiMlIt^  ••  <rf  the  oerwiu  who 
««c«„.,M»„i«i  uim  *•  hi.  re^d..  I.  fatal  to  the  plalutW.  demand       "  ^ 

^\Z1*'  """*'»»•""»  ^  P'«*»«««  In  •"  «"<>"  «»  n-frai*  U„mg.r.au/,mdt.  and  not  merely  b 
prelb|iJnarye«ceptlone  a  Ja/(*m«.  »     »  y       .,        uu»uiweir» 

The  pJaiiHiff'a  clemaii<i«  Waa  en  re/rat< /i^noarr.       ..;■..•         • 
The/ra^  oxoepUon  of  tha  defendant,  i^ic||i^^^  by  tho  Court,  aet 

op  among  other  grounda  that  in  the  Bailor  l^lMfi*  Dequby's  return  annexed  to 
the  Wrft  of  SatniDona  for  the  purpose  of  oeWl^ng  the  service  of  the  aummona 
•nd  the  »  offres  "  therein  mentioned,  no  mention  is  liiade,  lat,  of  the  reaidenoe  or 
domfoUe  of  the  Bailiff,  2nd,  of  the  domioile.  the  names,  surnames,  itnd  "  quality ' 
of  the  persons  who  aooompanied  him  as  his  Rcoors. 
And  the  conclusion  to  these  exoeptious  was  "  Que  le  demandeur  soit  d^lard 
/**4^hu  da  dit)U  de  retrait  et  d^bout^  de  aa  dite  action  aveo  d^pens  " 
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^ALE,  J.,  pronounced  judgment  as  fbUowf : 

•     Ifeft  exceptions  adverted  to  would  be  «ir«V)/in«.^  7   j-        - 
.  but  in  ucUoDs  en  Titmi(Uanan.r  "'"! "  ^'^'>'«'"*  «  '«/«r»ie  in  any  other  loUOli 

«re  in  effect  virSfln^^,  ,  ^  ""  ''?t"«''-/^e,oeptio«»4];fo.„,e,  the, 

and  others  concur  in  tTlTcon^       ^' "^"'"^  "^  ^•^•*''  **"P'«'»^.  G^yo*, 
tbe  matter  pfrejaitafnote  ^ucb  exception/ io' 

:    -^cej.iion.  d  /«/or»<r  b^s^ES^  <*'«'«*  ''"'^^  Jik^  ordinary  . 

and'wuhout  <,4i:' 1^^.^^^ 

>m&  could  W.brou.-lrtforward:«.r!)       be- pleaded  whenever  a  ple«  to  the 
law  Jn-n,atters  ot  r^uZ^^  ^''^P^VT'^''  '^'^^'"^  »>«-•  ^^ 

to  the  nature  tbc,  have^^^  d^^^J^  :S^tL::::'  Fijifeps  which  belong    />i 
are  dedaretf  tb  pertain  to  tfieni.  '^  ^  "'  """^  ^^  ^''^  »uthoriti«. 

:^retrait.expri.e^^es'tit:^t:^^r^;^^^^  ^ 

ici,  c.-<i.-d.,  dans  1  instance  de  retroit  •  les  «snin«B  «T«„. 
ii^re  cttn^mencwt  S  se  fiiire  aeht.V  !l  J  !i  -  *•"  * '*'^^"''' <*'^«  «»«- 

I'exploit^l  ,  a  abj:^dSa^Cp^ jr^l;^  J:^"^  '"  ^  ^  ^"""^  ^-*^^ 
,   quencespar^epr^ontchapitre.  W^'   '^  ^    "*'    ■""*''"'''  ro'-- !«« co«.d. 

st^:^i:M-i^"r^^  ■ 

"ce  qui  est  plus  .i^ureux  q^;:HdZ:^"'''^^V  ^w'M  lU^ea^adds,.: 
"  Piir  arret  de^^ole^ent  du-5  juillet  1614  et  du  15  i«J„  IR^'-,^  4      •>  •       ' . 
«ux  sergents  d'exptimer  d^ns  leurs  exploits  en  n^il   i  :^i''  ''*  "'J*^'"*^ 

noms,  qualit^s  etxden.eUVe8  desparS        l"Z^;?'•^'^'''^^^^'?«'^- 
.pavtroi8  autroe  arrets  qu 'on.  tro^T^le^J'^S^  %  ^t.  confe*     ^ 
««-7  §eptembre-1632,  il  declare  nuf ^  IxZ  V  '"^' ''  P'"'"'^'  ««t'      • 

Md6clar<>r  tes  quditea^^jS  /;„  ?  *'**"*'' .'^^ '^^'-i^pour  le  d^fa^t  de        , 

^Wa  la  Ue  et  qu^'on  justififit  far  6  J  qu'  Sf  . 


d'eux  tant  en  I'ori 
plu8tlbur»  ann^cs 
bieb  et  d'honneu/ 
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Z^  1  qtt«  copw  ne  oooteDait  point  U  d^kratlon  ,ie  leura  q^itj^s  et  de^     coiStti. 

^Me  arxdta  beonme  part  olT  tho  ^^^^f  of  Oan,^d«  6^  the  ii^lroditiQn  of  the   - 
ropnl  government  in  the  provlnoe,  .»hen  the  authority  of  tho  Conip^gnie  do  la 
Nouvelle  France  was  «Ui»ponded,  ..nd  theso  ^,m  have  not  been  Ranged   here 
«lbho>ugh  accor(|,pgto  «ome  authorities  the  Kdit  du  Mois  d'Ao^t  1699et  i« 
d«oIarat,ifn  du  moia  doMara  1B71  dont  i'rit,o  tftabliisoit  ie-teontrole,  was  held  to 
..    alter  th,^  taw  m  the  Prdvot^  of  Paria;  wMeh  opinfan  aa  to  ita  ohntoging   IM 

r  " T  ""k  "'"  '^"' ''"'''"'''  •*«"••"*  •'^  «*''*'">  »«d  *»»  *»»«  <Jo"l>t,  'it  was  hS!     •  *^ 

the  only  »aft».  course  lo  observe  the  whole  formalities  even  in  the  Vicon»t<5  of  '^ 
^aris  Bat  with  regard  to  Lower  Canad.i  tho  .Joubt  could"«ot  exist;  bcc'uae, 
we  e,Jit  and  declaration  supposed  by  some  to  have  effected  a  change  in  the  old 
law  at  fans  was  never  registered  in.this  province,  and  the  formalities  before 
meot^ioned  conatUuted  both  previously  and  for  some  .time  .ubsequcn.ly  to  the 
promulgation  of  tho  Code  Civil  t\^  indispensible  ^and  inviolable  law  in  tho  jufia- 
oiction'^f  Puris.  ,  ?         #  •        ■   '       ^ 

The  case,  in  which  these  arrAta  declared  th  -  nullity  of'  the  d^mde  mre 
trmt  apply  completely  to  the  oa.^  before  us  they  were  -faulty  in  precisely' 

«milar  pomts  to  some  of  the  defieienolcs  in         action  now  before  us,  although     "    ' 
the  pfcsent  action  «  still  more  unfavorable,  ft.  it  erhibits'a -greater  number  pf        , 
«ueh  null|ties,  namely,  not  only  the  omission  of  the  qualU4  et  demeure,,  but  also 
,   01  the  natDO  of  4he  records  and  other  matters.  "«.      ' 

Jtt|  even-a  more  striking  example  of  the  riqor,of  the  rulethan  in  (the  <,rrits       * 
already  cued,  is  given  in-Denizart,  where  although  M  eke  w^,in  form  both  in 

i    fltf^t        W  "^^'  "*'''"'''  ^'' '»  <'^-«l«e'^ce  of  one  of  the  witneas^p       ^ 
(recordsj^oing  d^gna^  in  offe  instance  onlyio  the  body  pf  the  eopy  by  hL 
C^istian  name,  and  although  he  had  signed  bjith'his  ©hristtin  and  subames, 

1  '••  "TSf  '■"**''*'''  '^""'"""S  '•*"  rf^i4«o^  ^f  the  right.of  retrUit,  md  this 

j  .ifrrit  <yig^onounoe(i  solato  as  the  3rd'^Decawber,  1762.  \      •         j. 

^^  ^^jS^  ^^^  "'  *^*  '*®''"J*'*  ""^  """'^'  ^P**'  '"»«o«-«»»g  to  the  rigor- 
ous prHicn>Bli|y,hwh  have  been  "held  sacred,  in  the  .decision  of  d!riS»iar  actions,    '       *"  ^ 
,  these  defects  arojinsurmountable.  .  They, have  likewise  been  held'and  declared  - 
80  in  other  cases  which  have  been  heretofore  decided  in  hTb  ifcurts  of^  this  pro.    '' 
▼ince:  ,  ^F  "    ' 

"C'est  un^  pfincipo,"  saW'Guyot,  vo.  Retrait,  p.  .568,  "  c«hsacr^  depuis'ftoR- '        ?  ■'  ^ 
'te^  qjie  IWion  do  lalB*i„dre  des/onnalitd.  prfe«,rifes  pour  I'exercice  du         .   ' 
reti^«it/a.«d^cho.rle.retrayant,mai8ce|^^^  C'estcette         ,  '    .    • 

raison  irm^equ.|^lefbrftedes|oijl^'estelleaai  .^pp^isat^juriscon^lteOomme 

^0»k^&^m^6nua  comme^itt  juge'  wbftkerne,  que  le  retrait      ^ 


J    au  pratioieo, 

)  de  ses-biens),,  dfevait  Atr,  regards  partout  comme  odieux  et  qile^artout  oa  Qe 

•    ^'jr^.fl  ^^"  ''«!^*  1"«  P»^  ««»«  observation  sfrioto  et  Kttlrale  do  tdiit  ce 
,,^9n  ilfallai^t  pour  y  par«e)»ir." 


I. 


:M 


^heij,«N  cehaiowohjsin  s^tto  instru^npnta  which  areoph»ld«edifflc«^e«^. 
^,.and.n|gu.yal^ , wiH-supply  thyir-:^i.^  .^^^ ^ |h,  4,/., ^^^f 
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.        however  u„i„.port„„t  tl^'f    1 IZT"  m'  '"  '^'""■°"  '"^"^^  -''-«> 

co„.pc„8„ie  for  their  ouiissio,,      0  •  t,  T  ""'  """  '"^P'^  »'>^'''  l*'"''^  or 

in  the.  prceat  ca«o.  .  1     "  Je.scnpt.on  nre  tbose  which  areimitted 

There  ,„i,ht  he  son,    1  ou  d^  i    T!  'rT"'^;":'  ''  ""^"••^'  ^'^  J-«- 

they  have  generally  beeonr  I  "1  '    """^  '""^'''"^^  ^««»  beneficial, 

citedcails,  •'ceue^sont    e^Slt^Sr^*'"'''^^'''*^-'^^^^^   • 
:  consuite  ccwme  au  pratlcien   ....   .  !     T  '""  •  'J"'  "PP''*'"^  «"  juris- 

Judge  Blackstone^eelarb^.  f  1  It.  r        '"'  """"'•"     ^""^  ^''"«  "^  ^ 
i-'  histiB.e  were  a  di#  :et  "h    1.  ?  T  T'"'     ''"^  ^°""  ^^'^^ '"  ^^L 

■  3o.e  ofthepro^srilt^t    rw\il"  ;,: 

;«on8  so  denounced  stillform  nart  ofl  i  '^  ^'^'*' ^^  which  provi- 

^lege,«    Dei  & Jegalita  J  p'orL   debt  !">  'rr"'  ""^^  *"  '"'"^  "«-*''» 
country  there  were  some  £!  S    k  ^''"'  ^^^°<^  that  in   every 

-^orable.     l^^^VZJ^t^Tmm''''  ^'-^^^^'-^ 
to  observance  or  to  veneration      Th«v,r^        "'  possessing  equal  .claims 
price  of  win^s  or  clot     o;;!:,  I^s  tif  ."  T  ''''  "^""^»«^  *»>« 
scarcity  cotild  scarcd/be  deemed  «  J  ^"^""^. ''^K"'-'!  *«  their  abundance  or 
Ban.e  country  ^hichZmittTfrld        r""^  of  observance  as  the  laws  of  the    ' 

surely  hive  been  less  enlitled  t^  lit  if  '^  u  "^  '^'^  P"^"'^'  "°»J<J 

dinaualsresponsible  only  forthlr  olteT"^  ^'"  ^'"^  '"^'^  •"»^-- 

.  n4,.^ity  must  belong  the  enforcemet  If  I  ^'"    "  '"•'"""''  *^  "^'*"»  «^   • 

be^^n  favo^ble  and  unfaforabrCs  Ld  t       s!"  'T^'^^  ^''^  '^^»'"«^'«' 
Pr^ation  so  as  to  extend  theXenrof  tt  I'?  ''*''"^"  '^  *^«'^  '»'«'- 

of  the  other.     And  the  GdnrJX  **"*  »u<V5&ri-estrain  the  operation 

'««  an  unfavoratlM  ;^^'''f""^«  ''°""*^«""«  ftk^w  of  retraitTgna^! 

have  hedged  andlnedoTndth       ''""""?  -<»  restrai^ng  natural  rigiS 

ar^ts  a^  regulatfons  tShavt'^^^^^^^  ''^  ""  '»>«  f«"»«'^ti^ 

andinjurio,ft';pp,  luo?"    '^^^^^         «"«»  in  orders  dia.ipsh  its  tooe„; 

,  discretion  insJI  oftin;  rttlld  Fr  T"  r" "'''  ''  ""''^  «"  ^^ 
propriety  in  the  .elaxatio;  T^e  'dJ  for  '  V^^r^''*"''  any  justice  or 
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the  principles  of  despotism  existing  in  PrancJb  in  the  Bfteenth  century.     The   .  *or«n«. 
.reasons  of  rigor  and  stringency  which  have  iiiflucnced  the  Courts  of  Franco  in Ctoprnw  et'i 
these  matters  in  bygone  ages  exist  in  far  gf cuter  force  in  this  country.  ,The 
judgment  of  the  majority  of  the  Court  is  that*—  ,  ,  ^   "  ■  - 

The  action  bo  dismissed,  and  the  plaintiff  bo  declared  lUcKu  tU  son' droit  de     .      * 
retniit  llgnager.  '      ',  -' 

Thejudgm^nt  was  frto<ti»^  as  follows:  •*     ^  " -^  *"  •  ' 

i'  The  C6urt  *****  considering  the  pereipptory  exception  by  the  said 
defendant  firstly  pleaded  to  the  prese'nt  action,  ta  be  good   and  well  foundod,  ' 
a»th  in  consequence  declare  the  said  plaintiff  to  bo  bamd  from  thf  right 'of 
.iretraif,  "dichu  du  dlt  droit  de  n/mt7,"  claimed  by  the  present  pctton;  and 
doth  dismiss  the  said  action,  with  costs. 'J 

•    ,^  „      .,       «  ;.  Action  dismissed. 

\J.  U.  Beaudrif,  for ^hintiff.  ,,     v>?^'^     ' 

Lafontaine  et  Berthelot,  for  defendant;/'      J  .  ;' 

•(p.  Wi'T.)-  ^'^  .\-    ;-■'--■'',/«■■- ■'^■'     ■■  -    '■'•':-•■'  J    *  '■' 

Thte  decision  is  now  only  of  jiistoricatibtemt,  seeing  thkt  by  18  Vtct  c.  102,  §2, 
T.  lllv  '"'■'"'  *^T^"  """^  abolished,  and  the  7th  title  of  the  Custom  of  Paris  rfi- 
^ti^tbweto  annufll^  and  repealed.     Fftfc  cap.  53  of  Oonsolidated  Statutes  of  Lower       * 


*.: 


M*-' 


'nj 


SUPERIOR  COURT. 


'  '^"'llONtREA^SOra^BMBEiR,  ^  1860,  v  r^-'^V•■■ 
)>  Cvrani  S.  C.  Monk,  A.  J. 

;    . .    -No.  1948.- '  "■:" .    :"   -  "':,  V 


ip' 


;*•./,■  i 


Tdrrahceya.  Chc^man  etttl: 
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^'fhrl""*  "  'FV-'^  wplioatlon  by  a  defendant  to  a  special  answer  of  >  pimntsfl-  l«4*rregnla«an« 
_     said  special  matter  could  hare  been  regularly  pleaded  by  the  piSKfthe-.tefen^nt. 

\?h6  plaintiff  Voved  the  Court  to  «rik(B  out  the  speciai*inatterof^be  special^ 
njplioatiou  of  .tha  defendants   to  th  Antiff's  special  answer,  chiefly  on,  the 
ground  thilt  it  properly  formed  jwrtion  of  th«  pleas  of  the  defendanfer  and  w4  s 
unnecessarily  alleged,  by  a  special  replication.'.        -  .     ""       .        ,^   , 

Pophamcoritm,  cited  the  case  of^orrison  vs.  Kierskowiit;  4  L.  C.  Report* 
41&,sjid,6  L.  A  BeportB  169.  /'^  - 

,_     '  ■  "  :,  -"  "      I      /ThiB  Court  granted  the  piotidVi.    ^ 

Torrance  a«rfj^(Jm»,  for -plaintiff.      \  ^        ,,  \  ^    '     • 

/%/)ftom,i5for  Sli^clairjind  McLtnnaD.  v         ,//    ^ 
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MONTREAL,  2I8TPEBRDARY,  1861. 

Coram  Badolky,  J.  ^      • 

No.  2037. 

'•«fct  could  no.  oovorth.C  '  °'""' ""^  "»  -"'jif '»«■;»  .ub«,Mu.Holh.  ,«,. 


*    v' 


.-ilO.VTREAL,  irFEVRrER,  I86i:  • 

,  /  ^'^mBADOLKr,  J.       ,  '        •  >   . 

'  !     ■  No.  3840:    -     "    .  ■  .  '  .       ■  ' -■"    ■   C 

cons^cutives..  «  ue'enaeu^-,  ^rois  oppositions  a/«  dedittraieJ 

Pepin,  fils,  Vo^^om^^^^^'^^-^^^^W^ 

"  en  autint  q„e„  le  dit  opp^J„t  «    if^|S^^^^^  T P*'''«  ^^  ^^Pris  de  Co«1^« 

"  proe^d^s  de  l-huissier,  le  dit  oTpollt t  ^^,7  '""'"^  «"««'»«  cause,' et  des 
"  t.o,.do  ],  ,oi  et  8'opp^sunt  UTriVr/T""f  .'^"'^  "PP°«'*'-«  ««  ^i^' 
"  de  ce  tribunal.'  ^  P'»'' '«  ^  1  «^cut.on   de  la  justice  et  des  jugea^nto^ 

La  eoiir  prit  la  cau^e  en  ddlib€r<<  et  «»*.      '  •  '    "      '        -^  '*        I 

«ocorda  I,  amotion  du  den.andeur  e   'n If^^     "  ^"^""'°* ''"  ^^  ^^'ri««-  1861.     J 
r^glep««r  -^^pris  de  Corr  Lntre  ^ooZ  .  '^"'""\"''^'*""''  I'^anation  d'u^i 

J-^«.  i^«^VaQaUdel4^,r     \  I'-^l  :  -  ^  f 

kil»r4mahantn..i^  tn ""IT — ■    ■  T    i  -IL  ."  >  .  '■     -,, 


(I)  Eid6claM,afc,oi«yle  12  man,  Co^;;^-!^ 


ielot,jiiJ. 
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MONTRfiAL,  18  FfiVBlBR  186^       ' 

)         •      ■■    .  ^  '  ■  .  y  'A'-  •■' 
■  Coram  Baduley,  J.  ^ 

DalpiditParUedu,  irs.  PeUHlerjiU  Beil/Ji'eur. 


Jng.».-QnMln^Mt|,Mn#c4.Mlrepouri'«uthentlcit«atunActe  WnJteiihr«,«^       ...     . 

.    <»«  partie..        ■  T?^ '"  •i«>.««ty,t  qu  11  peut  6ire  cottUwlgui  ho™  la  prt'..uoe 

^Le^dfeodeur  sio^ivit  en  f^x  eon^^e  oS^bilfet,  all^uaat  ,a*,„t«s  moyeu^ 

.^   -Queledit   Dalpd  dit  Pariseau  avait  d^H  poursaiv!  le  demandeui^-eh^,    ' 

1  last,  ution  deceue  premiere  action,  pend-mt  I'instaac.,  et  aprW  le  JaSk 

^^m  .go.  q^e  par  «n  soul  ootaire  et  no.n,.*.e„t4MU.:j:t  I^^; 

;  i!r!  ^*  '^"**'""'  "  ^  ^-  ^^'"  »PP^°  '^  ^  billed ;i,mme^otair^  ni  ■ 

Ledein,,„dattr.d^f^ndeUrenfeux,,*l«fidit'^x«^^^^  ;         . 

^'"^'"f  I»«n'ece88airepourlavalHlit^dece8acte8,bUletsenbrey^^^^^^^^^ 
«o.eot  pas^  en  .presence  des  deux  ootaires  ,,ui  lea  signent,  et  cmTk  ilie  JLi* 
contresignfo  hors  la  presence  d^s  parties.  ^       Y  i»  i>eUYe|< ^tre 

Quew  la  tei  „i  k  e«utu«e  n'ont  fixd  de   d^lai  p«»r  b  rfgnMure  en  «oond 
Qu'aacun  notairene  peutfie  ra&ser  il.><.nnir«u:,r„o  ure  en  awjoija. , 

rv,A««  »rf                 o      "^  "        "««ser  ae  contresigner  on  aote  de  oeBe  Mtnrft 
pr^seDt.  par  un  confripb,  ^     „  >       .  «»« «wr« 

Qiie  la  signature,  -  B,  L-'lepage:^  fc^e  au^^it  hiLt,  ne  Pa^tiaue  con 
forme^jent  41a  loi  et  a  la  pfaticjue  oonstante  suivie  en  pami  TJ       ^ 

|j|^(lT      '"      "*'  """^^  "'*'''"^^''-  ^"^«°  ae  Be«p,^n. 

^I,et  que  la  Cpurd'Appel««^e,e^  encore  prononc^^  owls  en  SttendanV 
je  ne  croirpas  devoir,  m'^loigner  de  etto  #ciaiou  du  If uge  Smith  ~  ^  " 
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py 

;^P^f,^erbo  Noteire,  page  443.  ko.  T5,  signatures  en  secoh 
,  Ooyo^  Repertoire,  verboNotaHii.ge  207,  2e^lMne  * 

.M««e,p«rt,it«otaire,  pafe64,  Cbapitre,  21  >, 

Ang»B,0o,.,4^yg,arirt.  T.yni^  I,  Herpnfl  Votniiy. 
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pniifnTttJf, 


i* 
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f 


78 


Tl, 
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CfBCuiT  COUBT,  1861. 


S-.f 


do  Paris,  obll^  XKi  r\'."  ""'"""'  ^^'o-Seatuts  dc»  Notah^, 
prdscnu<«  pari  co"f2  iTr  '  T''/"  """'"^^  les  -ctos  qui  lour  Bont 
I'OrdonnaLo  qui  reLrTv^iTr  T'"'  r^^^^^^  No«.  voyona  de  plu,  que 
dana  Ja  pratique  pZ^u  J  v'l  T  '^°''. '''"  "^"^««'  *  '^  »»««  i^  c^S 
consunto  suivrdop'SL  •  "  ''^'*''  "'''■■  ^'^  P™'»»'g"«5e,  et  la  pfLque 
ineu.c  que  c    e  auiv  L  en-  '^"''^-  "^^  ''"^''*  ''  ^'  ''"'""'*  "  '*^ '«' 

pour  itains::e:;:Sa;nrSe^:r^' ^  ^^^--^  ^-  ^-  --^^  i«: 

^^    gM  au  viyaot  <^u  notaire  qui  I'a  pa88^,.cel4  soroit  auffistnt  * 

W^-oV^  de  Bleur,,  avooat  du  dcmandeur  on  ft^""'"""^  ^^^  '^''^'^' 
^6^6,  Ze,a,e  e<  ^«c,  avocata  du  ddfendeur  e^ux  ^'^ 
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'-  x^T. jfiROME,  ai^^NriER  1861. 
\,-\(      Coram  MoN*,  J. 
Grenier  va  Chaumoht. 


■<:"?. 


dete!Srr::^S':;^rr'  -«  ob.igaUou  aDa«e  veu.eGra„ger, 

b,po4r:rd^Lr  C^^^^^^^^  -^.^^  re.p,aee.eat 

th^quea  enregi,trA«  au  Bureau  d'Eare^SSalt  ^f       '  "'  ^  '  ^^  »^P«-' 
W-  paa :   Le   13   n5v..bre  1859  TCrder^'^lnl::''"^"""^'  "  "'^ 
hmplacemeotdevaitetrevcndu  fait  con„aZT?J^  •^'"•«^«»  ««°n"88ance  que 
tenoedeson  obligation  et  au"in«  1.  ?.    ^'"""*"^'^^''«'"'«"'.  ''«U- 

vembre  1869,  eSn   ui  dilani  T  fT^?""*  balao^d'argent.  Le  12  no- 

.  eat  fait  et  sig^rb   :;«f  da     d„'  \Tl      '"'',"*"'"  ^""^'^'^^  «*  C^-"^-' 
ieretae  fait  de  noSterconnattl  !• '     . ""  ^T^'  ^''  "^  '*  ^^'  "^^  '*  ^««»*«- 
.on.  -Cependantt^^";:^^^^:^^^^ 
simplement.  ^  ».      -    v-uuiqui  est  taite  purement  et 
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cnauite  I'oUigation   de   U  de^andoresso  wusMe  numdro   10,513;  les  deux    comp^Snc, 

cnregistreuionU  ont  6ii  faiu  A  9  heuro8  du   matin,  ainsi  quo  lo  oomporto    Thec'';»rt. 

lea  corttOoata  d'enrogistromont  do  ohaquo  aotc.     L'aotion   fut  dii-igdo  oontre 

ChaumoDt,  on  ddolaration  d*hjpothdquo,  on   alMguant  qu'il  avait  eu   coiinais- 

iianco  de  rexistenoe  do  robIig»tlop,  ot  quo  I'enrogistrcmont  avait  6td  fait  on 

temps  utile  ct  de  manidre  k  Her  le  d^fendour.    Le  ddfondour  aplaidtf  quo  son 

titro  ajr<S^  ^t^  eoregistriS  antdriouremout  &  oolui  do  la  demJK^sesse, -il  <Stait      ,    • 

..tieru-aoq/dreur  bond  fitle,  8ubs<5quont,  ot  ooniwSqucmment  ajant  les  eonditions 

voulueY  Jl  avait  droit  do  faire  dtfolarer  que  la  demanderesse  h'avait  plur  d'by- 

poth^iW. 

Per  Curiam.— hen  fait*  sent  prouvds,  Chaumont  a  eu  connaisBanoe-  de  J'liy- 
pothdque  avaiit  sdii'  achat,  I'obligation  do  la  demanderesse  aurait  dft  6tro  en-l. 
rcgistf^  avanC  I'aote  de  Chaumont,  puisquo  le  Rdgistratour  Pavajt  reyu  vvant  '^ 
oelui  de  Chaumont.     Los  numtfros  ne  peuvent  determiner,  d'wjt  tous  los  oas,  la       V      — 
date  des  enregistrements,  maiarheure^A  ils  lesont;  .dansl'osp^oe,  si  le  R^gis-      ' 
Uflteur,  i^u  lieu  de  donner  Ic  nuratfro  ant<5riear  a  Taote  du  d4fbnd|»ur,    I'cftt 
§>rai6  A  I'obligation,  il  n'y  aifl-ait  eu  auounc  diflScultd  oar  les  deux  "ao'tes  ont 
<$t<Senregi8trd8  a  la  mSra«  houre,  et  de  fait,  robligation  lyirait  dft  8tro  onregis--        ^ 
tr<So  a?ant1a  vente  du  14  no^mbre  1859,  et  le  ddfendeur  a  eu  oonaaissaooe 
de  cet  ortJ-egistremont  lo  matin  qu'il  a  ou  lieu.     Le  It^gistrateur  aurait  dft  enre- 
gistrer  I'aoto  le  pFus  »DOieD  en  date,  puisquo  tous  les  deux  ^taieut  pr«5sent03  ik  la  4 

mSme  heure.        ''   '      .  . 

Judgement  pour  la  demanderesse.  '  ?-  *  > 

Gideon,  Ouime^j^  pour  la  demanderlssse.  .  " 

W.  Pr^vrxt,  pour  le  d^fendeur.  ," 

(o.  0.)  _      '  ,  ""^ 

^  AUTORlTfiSDU  DfiFEMDEUg. 

Vic.  chap.  30,  SebB.  1  et4.  .  ''  %  - 

JBiiudot°foriualitedi^bypoth£cairts,tome  1,  p.69,  No.  64.  .)f 

Boniier,1legistr/ Law,  p.  17.  ',  *         ■       ...  I 


COUET  CiP  QUEEN'S  BENCH,  1859. 

UONTRBAL,  3no  MARCH,  185». 

torowSiR  L.  n.  Lapontaink,  Bart.,  C.J.,  ArL^iw,  J.,Pcval,  J.,  Caron,;j. 

.*"^     I  >.  COMPETENCY  QF  THE -COURT. '  ■ 

♦ho  qnejlton  whether  »he  appolatwieat  of  Mr.  Justice  Cwon  u  eommlHianer  twder  M  Vie 
0. 48,  had  rendered  WiBlncompe»entto^tMone«f  the  Judgei  ofthe'Cdart.theQoactwudirtMl 

■■'/■:.  ■  ■  •»;?      .:  .'I  :■.?•"-- :   ■,■     -  * 

Lafontaine,  J.  C.  L'acte  do  1849,  chap.  57,  qui  a  mpporta  lajuridietiM 
de  cette  cour,  contient  la  disposition  suivante  :  "  Aacun  des  dita  jugea,  o'eti^- 
-  i<  dire  des  juges^e  oette  cour,  Be  si^gera  d^s  le  Conseil  Exdcutif  ou.  L^gialatif, 
"  QU  dans  I'AssembWe  L^gislatiir^,  ni  n«  tiendra  anonne  autre  obaige  Inorative 
".sous  la  amronne."  Une  disposition  sembiable  m  trouve  dans  I'lote  de  judi- 
Oiture  de^|a9,  oli.  38.     / 
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i  -j^ 


l^npeieaoy        L'tlOtO  do   18fi2     Ji    lO  ' ~ — ' 

"*A«//  .«yf,...  '""'>''  ,  '««••  effet  obligatolw ;  eHe  aj„ute  "i/ke 

Dans  raoteseigneurlafde  1851   V   Ifi  „,»   tn  ••        >/^ 
tome  .oit  da  cotto  cour,  „oit  do'  la  cop;  all    "      'T'  "^"P""'  *•"''  »° 

,  oour  A  u„  jour  coavonabic,  aproaT  fi„  d  '  J"^"  "J''""""""  '»  d°"'«^e 
reconnatt  que  los  jugea  en  piod,  c„  pi  „'»  T^"-  *'"■•"*•  ^°'  »•  '•^«W''t"r; 
t.n„of  do  tenir  lea  .crme«  do  leirrZ^roaJl      '  ^jr"''''  P^«"»»t  co.v. 

"  be  lawful  for  the  Oom„or../7oanrr'''''^^"''^  ' 

;;  or  o/eUher  o/tl^,  during.';;;  3;;;"7'""*j""<^^«roC  the  aaid  cour^    ' 

,  "  cour  seigncuriaic.)"   Les  Ja  'Lrr/M^  ?   "^  '""'^  "P^'*''"'  '«"«"'««  (!• 

do  no  „o.^u,or  des  juges  «ssi„:«Wra:r"r *""«'*'•-""'«"  '"  '■*'»''»^ 

"-       journorja  cour  aeigneuriaic,  pouenrdeater    .""""•  ^  pouvoir  ct;.- 

par  lui.m6.o  la  retention  do  celui  des  t'T    !'  '''''''  •"*""'  ^«"'P«^'*it 

^oura  reapecti.es.  m6„.ed«raDUa cour   e2-V'^-'^  ''"'* 

«/^/.m/'6tent,dopK„u,Jtr'.T^^^^        I^««  "iota  ajout^.  »  ,VAer 

lieu  pour  la  notrc     DuranUa   e    r   e  I/url^  '  ^  C'cat  cequi  a  eu' 

nommd.     Auaai,   nous  avo„«  continud  d'avo^!      J-         "  ^-^  ''^"«'="" «'«  ^'^ 
de  tenjr  la  cour  d'appel.     I]  w  If     "'*"'  '*  <«««'«'• '«  Pouvoir  d'ouvrir  et    ■ 
_  Oela  a,.,,,  r^sulta't'^e  IW^JS;^^^^^^^  ontendu  de  .Zl : 

jmi&6  parlo  fait  "Jvident  quo,  si  L  eftrelL     .       ^^  "^"'^^  P«'. 

'.aire,  il  n'y  aurait  pas  eu  Je  fiu  X  1.       "       '^''  """'"*'  ^"""'^  ^  J'ordi-   ' 
lWeaeigneuriaI.parsesp^plVete7r-r^^^^^^^^^     To.jours  eat-il  qu, 
I'effetoblig,eoirequ'iis..4:e:::fc  , 

apres  la  nomination  de  juges  assista^l  H  "'  'l""*"*  ^  ««tte  cour,      • 

V       ^'-^'7<iontial.gisIature°s;nS^^  Tol   est  le 

«e.«blable8  ou  analogues  A  la  prc^sente        ^  ""'"'  ^?'''  ^«^  <'i«'onat«ac«, ''     '^ 

Que  dit  I'acte  de  codification  ?  '<  U„L    "  u-tj^    '    "     '"  *    » 

./' lawful,  for  the  Governor  to  appoint  an  te 
;  «tl«ittKe  JujlgeappointcdaL'll;X^^^ 

"such  conm^isslpner;  and  «Stery  As  isutt  j.uf     *       '^'''  ^'"'"  ''°P*'"»«  ^  ^o 

;;^-  by  law  vested  i„  ^tJ^.^:!:Z^^'^  ^i^'^'^™  «"  ^»>e 

have  been  appointed  a,  AWt^Uu:;  "tthf  £  L""*  !/'''''"'  '^^  «'-" 

'  of  such  court."     Ce  langa^  est  bieo  d^&l      ?      ^"'  "l^^nted  a  Judrie, 

Ilnepr^sente  paade  tor JjdTL  on  tfc  •*«*«? 

Gouvemeur.iucune  di-cWtfon  4 eze^or^ 'f  I'^" ''"  '''  ^^«'«  '"-^r  .u 

mots "  .,,,;^«.,,  ,„,^;,.  ^^  S^?;dir  '""'^"  "***"^' '-  - 

«ns,enleur3tantlev«fet«blieatoiri,ff^r   P.       •'""'*"'  «°  modifient  le 

L^g»l.tura,  «tr«a.^t.  a&^'^  Bera^ivieStSl""  '''"**'"''^°  •»«  '« 
qu'«.  pouvoir  fic,jj<^f^et^«i„^^^^^^^  '^f^««»  comports 

— — ■  ■ ^—      '  ^^ji"      im     •  «  '  "'  ■        ■ ■'   I       ^^ 
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CoapctiMtyi 


.0  .use  of  relation  ,t  b  to  b.  pre.Umod  tl.«t  thdr  .,t«„Hoo  iuu,  boe«  d«ij   ^ 
-hid  L6rd  Ellenborough  m  R  ya.  Sko^jfca„  «„jy  ^of  the  Wi,lut«J^-".  - 

..k\-AJ""?  "*y  probably  go  beyond  the  intftptlon,  .ay.  Lord   T'cutorden 
but  .fthey^u  ret.  with  the  LegiHl,.ture  to  ™.ko  „«  aLtlon,  th   d    J^^ 
the  court  .a  only  to  construe  and  give  effect  to  the  provi«iap.>'     (lb  > 

Words  of  pern.i«,ion  ahall  in  certain  eases  be  obligatory.     When'  the  statute 
direoU  a  thing  to  bo  done  for  the  sake  of  juntioo,  tho  word  mny  ^,JZ' 

bail ,  but  tho  oonstrnotion  has  been  that  ho  shnll  be  bound  to  bail      L  if. 
*  jUtuM-y*  that  a  thing  moy  be  done  which  is  for  the  public  bonoat,  it  *ball 
.  "b^^onstruedthat  it  must^be  done."     (Dwurris,  p.  7120     ,1^:  " 

1^,  "Negative  words  will  niako  a  statute  imperative  ;  and  i't  Ir  approhended, . 

TZ7l  "'"^'  IS  '"/''«''"*«'  •«??'"'*'  """d  peremptory,  and  «l.o«  that 
l|«  discretion  is  intended  to  be  given." »  (lb.  p.^lB.) 

/•Judges  aro,not  to  ;>rc.«me  the  intention  of  the  Legislature,   but  to  cotfecl 
tlm  frou,  the  words  of  the  Act  of  Parliament ;  they  have  nothing  to  do  with 
Hthe^heyofthe.law."     (lb.  p.  703.)     Ceci  e^t  une  rdponse  dLcte  A  pl«/ 
licursdcs  arguments  do  M.  Loninger.  V'»  , 

'  _  "  As  one  part  of  a  statute  is  properly  called  in  to  help  the  consferaotion  ^f  ano- 
ther  part,  and  lajtly  so  expounded,  as  to  support  and  jjive  effect,  if  po.s«iWc:  to 
he  whole.  «o  IS  the  comparison  of  on«  law  with  other  laws  made  by  the  same 
legislator   or  upon  the  same  8ubje(^t,  or  relating  expressly  to  tI,e.fl>H„c  "point 
enjoined  for  the  same  reason  and  attended  with  a  like.,ad  vantage  "  (lb  699)       ' 
And  the  rule  it  is  said  equally  applies,  thouf^h  sonie  of  tho'statutes  umy  hi've 
expired  or  are  not  referred  to  in  the  other  actd.  '  "ft  is  a  rule  inJhi  construc- 
^     tion  of  statutes,  said  Lord  Mansfield,  that  all  which  relate  to  the  Qk  subject 
'I  notwithstanding  some  of  them  may  be,  expired  or  ate  not  referredt#mu.t  be' 
^^  taken  to beonesysiem  and  construed  condJStently."  (lb.  p.  TOO.;  * 
,      X'aote  de  1^52, 1'acte  seigneurial  de  1854,'  etl'acte  tsonoernant  la  codification 
tutorisent  Id  nomination  de  juges  wsistante.     C'est  une  autorit^  donnde  par' 
Ohacun  dD  <fa  statiits  in  pari  materia.     Le  l^gislateur,  n^anmoins,  "he  s'eat  paa  '4 
aervi  des  memes  termes,  en  donnast  ootte  antorit^   au  gouvemeftr      Par  les 
deux  premiers,  Tautorit^  est  facultative,  tandU  que  les  termes  de  I'acte  delacodi- 
ficationsoot  imp^r*tift.     TeUe  eat  la  difference  que' le- J^gislateur  Tui-m§ny,  a  '  ' 

On  nous  a  parl^  ^d'irfstructipns  que  le  gouverneur  avail  donnas,  ou  pouvait  .. 
donner  aux  oommissakes,  oomme  devant  servir  de  base  k  I'interprM^dn  que 
nous  devioDS  donner  aux  atatuts.     Je  auis  convainou  que,  sur.  r^exiSJl'honor     * 
rable  M.  Loranger,  regrettera  d'avoir  eu  r^oours  A  oe  moyen.    L'ex^outif  est/ 
appel<5  &  ex«5cuter  les  loia,  et  les  jugea  &  l^a  interpreter ;  et  oette  in^rprten 
nous  ne  la  recevbna  pa«,  noua  ne  devona  paa  la  recevoir  de  I'ex^outif.  S'il  en 
devait  6tre  autr^ment,  11  n'y  aurait  plus  de  garantie  pour  le 

Oea  instruotiotia  aont  r^vooables  &  ^lont^ :  ellea  pouv( 
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.^f 


f,  I 


IJ'J,  ot  do  cello  do  codiflcatour  actlf  (<,u'on  me  per- 

■^^smon,     so,,^  incompatiblo8.  Los  deux  chnrgd«  ont 

du  k<g,Hl„tour.     Lorsqu'il  s'cst  agi  do  la  Cour   ' 

'1  tiSayor  lo   sy«tcmo   contrairc.  La  choso  n'a  pu 

Biour   ava.t  devant  lui  ce  rdnultat,  lo^-qu'il  a  pa«^d 

.  fait,  c.  Bo^rvant  do  tern's"  nZil  3h"  '""'""•     '^^^  '''^'^  °°  1"'''  « 

"  (quel  temp.,  si  ce  n'est  celui  quo  doit  dutt*  la  ^^       '  '^^  ''"'^ 

me  de  fait  doit  n^cessairement  ,  avoir  incomDatibili  J T»  !.  u^  '  *"""' 
cette  incompatibilit<J  existc  ell  ^ilT^-  ,''""*  T'^"''  ^'/^ 
depuisla  no^inatir^u     1    li^par  leIC     .  TT""^  '''''■'■''-^ 


Lc8  charges  rfa  ju 
motto  I'oraploide 
<fft>araitre  toites 
Soijfnouriale,  la 
fitro  accomplio. 
I'acto  de  la  codification. 
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«cr^.  ,.„,1o«  pouvoir...  r«„,plir.i«,  ,„,  Jovo^rl  el„     I.  ^J  C.^UT^'' 

r^^oH».co.do.oir.on,no„.e  t.,mp,.  oW-ft-diro  ....'.u  liou-rf.,  cin  ,  ju«.  dCt 
^c.m  cnur  dou  6tre  .oo,upc-«S.,  lor^u'il  pl„ir«  „u  gouvemour  d«  noii  T«„ ti  j " . 
quu\me  jugo  or,  piod,  iiou<i  on  •urioni  lAt  \    VolIA  ou  n<»u«  " 

nieotBtloUj  Nou«.  boui  voujions  mtot  k  quntro ;  on  f,i.t  un« 
cinf,ui6rueijug6  ;  et,  pur  Intorpr^tatioii  d'un  cortnln  .    "" 
juge.     Kt  oopondint  ni  Tun  at  I'autro  no  jtoiit  oticcr. 
cinq  causes  qui  ne,  pijuvont  fltro  jnad.»,  paroo  qu„  |..  p 
cour  c«t  .5,^nle^nont  partagd.     II.„.o  iciiblo,  et  jo  pjirio  i 
parHen  oonocrn6o«  dans  cos  cinq  causes  ont .  lo  droit  d' 
doicnt  jugdon.     II  y  a  pour  cos  partio.  u;,  ddul  do  jus'tioe      u 
dflTant  nous,  et  jo  mo  faia,  on  pasMttjUn  devoir  d'oxpoaor  lour*^..^ 

U  18o  acotion  du  statut,  quoiquo  no  pouVant  avoir  aubdno  Influonoo  quelcoa- 
que  «ur  1.  prdm^nto  question,  a  6ii  orro„,lun.cnt  {nvo,,u^o  par  U.  UrJor     U 
Uugo  non.mrf  commisHairo,  ost  payd  conyuo  oomnussJiro,  ot  m,n  ^L'i^i^, 
Tout  jugo  do  la  CWr  du  Banc  do  la  Jioino;  ou  do  Ja.Cour  Supdrieuro  potrS 
Bas^anada.  qu.  pourr*  Ctro  nomm^  ,6ommissairo  con.mo  susdit,  no  Z^^ 
pendant  q„  .  ag.ra  couoio  tol  aucunc/6„.u„dratio,rco,u.uo  commi,«lr.,  otcopS  ' 
Icxcodant  (s'.l  y  on  a)  de  la  rda.t.hdratioa  d>„  oo.9.niss.i.e  .urj,  ,nlZ 
.rommej„gc;c'osUiin  qucU  cUiffro  du saluire  du  jugo  est  entrd  d.o«  W 
calcul,  dconomiques  do  I'autour  d/  la  loi ;  ot  rion  do  plus.     Au  r^st.  cotio  1^ 
section,  rend    v.donto  rintention^  la  IdgiHlaturo-qu^^.l  y  elit  i«,n,ddiatomont  m    ' 
juge  Bupp dant.     Et  c'ost  la  la  seulo  condrfsioa  Alu.fucUo^bn  puil«o,  d  „.on  .vi 
raisonnabieiuont  arrivor.  ,*  T  T      *'"'    ' 

Ilsufit  djfl  quorum,  et  co  y«o.„«  ost  do  qti^trerpour  quo  ootte  courpuisi    , 
.egor.     Mats  f.H-il.  du  moins.que  oe  fuononlitr^mpo^^e  ppr«onnl  qC- 
fioes  H  pPOndro  lour  ^i^gadans  Oette  cour.     J.  penscq^"  M.  lo  j^lw  no 
1  ^^t  pas  t„nt  qa'il  sera  oodificatour.     II  no  cosso.pa;  d' itr^  jugo  •  iTs  Scico  ' 
doses  fonctionsjudiaiairesoatsuspendu:    bes  f^tions  I'do^^Z  . 
par  „n  asMHtant  qui  tiendl-a  ei  plrfco,  "  pour  ot  durant  tout  lo  temps  qu'il  co^ " 
tinnora  d'etre  oodifioatour."     Co  sont  los  formes  du  statut.  ^ /J""^°°    • 

Aylwin,  J;  Concurred  In  opinion  with  "the  ChieP  Jilstice.  ^  V4 

Caron  J.  Pou^  bien.cdh,p|^d«  la.question^i^i  ho  prdsent^  ici,  {lest  A  pro:  ' 

/qu  .1  a  dt^  dmapd,  s^.  I'autontd  de  I'aot^  do  la  20  Vic.  ch.43,  ^pe.com^.ssiln 
nommant  t«us  porsonnos  pour  survoillorl  coaifioation  dos  lois  du  CcZd? 
Je.u.s  un  de  ces  oommissaires,  et  je  n'ai  accoptd  quV(  la  condition  que  jo  p^ur^'.' 
ra«  a.dger  pour  rendre  jugemopt ians  les  ca«s«  qui  oHm  plaiddos  dovant- 
mo,,  au8s.Ucon,m.8Bion  dtait  accompagndo  d'inSlructioBs  intimanUux  com- 
missaires  quils  ne  commenocraient  lour  trmux  q^i'au  premier  d'avril  Dro-< 
chain,  et  en  consequence  mon  devoir  dt,it  de  .^.e  met|rS  en  ^tat  de  rendrt 
jugement  dans  toutep  lea  cause*  qui^t  *td  plaiddeiJ  deyant  ypioi ;  je  we  euis 
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n.on  quo  m.  Don..nat,«„  oou>n,e  commiflsuire  de  la  codifloation  .ho  rendaitTn 
oon,p6tej,t  A  B.iger  n>fia.a  dans  les  causes  pri««  en  deliW,^  ;  j'av.tdrdt  d  fl  ^J 
.urpr.sd'u„e  r^cu«.tion  faite  d'une  maniL  aassi  exirao  dina  ^  'olu'tl  n'v 

de  ma  part.  Jj  ne  o>e  eaohe  pas  I'importance  d'une  semblablo  d^ision  et  ie 
do.»  ormre  qUe  mes  honorables  confrdresont  bicn  pes^  leur  opinion  eVqT^t  nlnt 
.«cu„  doute  sur  ce  point,  pour  en  venir  A  uno  d.tLination  qi  pe  ?S        u" 

_    »i  JO  suis  inoompdtcnt,  oette  inc/mp^tenoe  doit  r&ulter  m,  A^U  i  •         j 
r.,.,1  de  I.  oodiBcalion  D«l,„t/„  encore  commeM.    Si,  d«,  1.  rioeniir  j! 

oon  seulement  je  s«i;^stifiable  ^e  les  remplir,  mS^i^^Z^^^l^!J'^; '  ** 

.tigantes  exigent  que  je  m'acquitte  de  n,es  fonctions  judiciaire.    usau'i  orn„! 
je  puisse  m'occdper  des  devoirs  de  oodi<S«i.»»„r     n  •*  "  "'"T  J"**"  *  "^  <l"® 

de  juge  par  I'acoeptation  de  la  cbaimission  de  codffiX  ^Tv^J  " 

(I)  Et  mSme  &  entendre  de  nonrelleB  canaH  *••  n..'si — T"^ 

de  j«ge  .uppl6«„t  pour  »•  rempU,;^^?^^  Co«  1 1«       T  ""*"  ***  "»»»* 
pour  rendre  les  jugemens.t  *  ^•'" ""  J»"  a^*"*  ^  ler  arril 


,  '-p.,-  "■■■  "5'.  .^. 


y<^ 


'^ 


8ft 


\- 


thallb^  lawful,  il  sera  Ioi«ible  «u  Rouvemeur  rf«  n   " T 

pour  re^pH,  U  p.aoe  du  Jugo  00^1:7  Xtrrroa^dr  "  ""  """  ^^^ 

b«  d'asBembli  et  ne  Lm  J'^"  '    '  '"  °'"'''''  «^«»'if  ou  dans  1«  oKam- 
»tion  Bbit  pour  a,pir  Lm  la  lorLh  ITr^^^^^ 

Je  suppose  eocore  que  Tg^erl  1  noml       .  ^.  ^^'"  "'*  '^"""'^  '^^  J«««- 
teur  des  dSuane,  '  MontS     es   '^7  'T  '^"''''^"  «"'"«?««■ 

"Vous  n'dtesflusjuge"  Demar  T-'T  ""'•«"^''» '«  d™'*  de  lui  dire: 
perdu  .a  co.liol  t^J  T'vlWS  Ttk  l:T  '^  ''^  ^'^ 
danoe  des  juges.  lors  mguTe  qu'il  J  «„rlit  Jjf^  If  ^tabliHsant  l'i„d<$pe„. 
d'exeroer  n,es  fonctions  ju^u'2  rIvlZll  1  T''  ""''  ^•'""'«  ^'^^^ 
cette  Cour  o'eai  pas  le  tri,„nL  «„,  I;^"  '  ""'":*™  '^'"'^^  P"''  «»t  aete;  et 
Mais  les  a^  de  1853  etde  ?8M  dZ' T  ''"'  •""  '"^'''^  •"»  P'"°«  ''^  i«««- 
de  1867  ?  L  ce  que  c^s  deux  act«T  \  '"'^'  "'"'' »""'  interpreter  ceSi 
.u  gouve^eurle  d«)it  I  noLerd^r     '"°""'"""  ""'"'" 

-«I a«e  eeiui  de  ISSTXrelt&r^^^^ 

vemeur  de  le  nomfaer  et  sans  dtflai  ?    T  f.tof"'^',  f-sse  u..  devoir  au  gou- 

leurs.  en  supposant  que  t7mUe  1  e    o^J  7"  "^^^  P^ ''-'g--     D'-U- 

fonner  A  cette  pr  Jrfptiop  A  JL  de  nXV  ^T"'"  '^'  ^""  '*•' ««  °''°- 

-  commission,  qui  en  seLt  affecZJ    17      '  **"       """'*  "'^"'*  ^«  ■»««  ''^'^ 

non  oelle  de  juge.  "^^  ^'"  ^"'  "**  ^'•"''  ««"«  de  codifiouteur  et 

J'en  yiens  maintenant  4  I'aote  aeigneurial  de  Iftfii  J     ., 
paragmpho  .10,  autorise  le  gouverneurTnl^        ^    ^"''  ''*"'  ""  "^°''«"  '«' 
Jause  est  r^dig^  dans  les  SZlt  q«ers:^rut^ri8^f  *""'•    ^'^ 
dans  le  premier  il  est  dit  «,«  i-      '  ^  '"'  "^  ^^S^»  excepts  que 

-  de  iLre  i^  ^^^'ZJZm^-^'  ^V^  ^  1'- 
Sup^rieure  ont  M6  rempMs.  mZtlXi^WA  T  ''^'^  ^'  '*  ^»' 
pas  oorrecte,  car.si  je  suis  bien  .-nfo^T  ''*/'"*' '«^?*»°*i  w'te  assertion  n'est 
tenir  1.  CouV  criminerrSheA^r  f  T  ^"^  ""PP"^^"*  '"'  '«"»'-*  P°"  «"«' 
exercer  ce.  fbnctioos7:tf  nonS  ±  '«  "««  P^" 

I'assentiment  des  aut^  aauittn  riT^  "        .^"^  '^^  '*  «9»r  d'Appel,  aveo 

Jnge««rt«.t.tlTX*     ^rard'A     r"  ^---' «  ^ommiasion  de 
li  «)inpoe<5e  decinq^Saoian.?     '^.^PP^'  "  »"«"!»  .insi  d.n.oe  moment 

4tMt  nommtf  »n  sixi  Je  &»»-         ?2  ««*»«^Coar  «.t  fix<$  4  cinq,  et  .'il  .n 
" qu'il  .W.  foinWe  an  lon^t  »•  «)difi«tion.    La  dcuxidmedauw  porte 

"--tdedi;:^jnzi^^^ 

"«»«wug  praHqBe...^.pottr Street agiroommejijge     ^ 

'  VOL.  v.— f*o.T     "" 


■\^ 


:^i 


1 


^=^aj^^5- 


'iT^ 


86 


COURt  OP  QUEEN'S  IbENOH,  1869 


Competenor 

of 
The  Court. 


•8  iEI 


iw-^f-^K 


]■■ 


A 


"  ■"PPl<5»'>t" Pour  prdtondre  que  la  nomiiiation  d'un  juge  oommo  OOTiinu- 

Mire  de  la  oodifloation.et  oolle  do  8on  suppleantl  doiveat  fltre  MmultaaiSM,  il  eOt 
fallu  que  la  loi  lo  roquit  d'une  manii^re  olaire ;  no  I'ayant  pos  fait ;  elle  est  ooDs^ 
•voir  laissde  au  gouverneur  la  disor^lion  sur  lo  tdmps  ct  le  mode  de  faire  oea 
nominationc.     Cost  A  lu  li^^gislaturo  ot  non  pas  A  o^  tribunal  i\  d^larer  s'il  y  a  eu 
,    violation  de  la  loi;  pour  moi,  luin  de  voir  dana  la  c^duito  du  gouv6rneur  rien 
.qui  pftt  etrc  consid^rd  oomme  tcl>  jo  trouve  au  conteai^B  qu'il  a  exferc^  la  discre- 
tion qui  lui  Atait  laiss^  dans  l'in(6iet  du  pays  et  dejKplaidours.    Jo  trouve 
^    encore,  dans  les  autres  clauses  do  I'ncto,  des  dispositionl^ui  justifienfc  cette 
[    maniere  d'envisager  la  question.     La  18e  section  relative  uu^<^ent  du  salaire 
feoonnatt  la  double  quality,  et  do  juge  et  de  oodifioatour.  \ 

Sentant  Timportanoo  qu'il  y  a  de  decider  les  causes  ^ui  ont\td  prises  en 
d6lib^r<5,  j'ai  d^olartf  que  jo  n'acoepterais  point  la  commission,  si  par  lA  j'tftais 
duns  I'impossibilitd  do  remplir  oe  devoir.  Les  offlciers  en  loi  de  la  Couronne  ont 
et6  d'opinion  que  la  chose  6tait  praticable,  et  its  ont  compris  que  je  pouvais 
encoro  partioiper  &  rendre  les  jugements  en- question,  et  je  suis  prflt  d  le  faire: 
Mais  n'ayantpu  rallier  4  mon  opinion  les  autres  juges,  je  suis  obligrf  de  me 
retirer;  moip  Je  ne  puis  lo  faire,  sans  protester  que  les  r^sultats  et  les  inconv6- 
nients  qui  pourront  surgir  de  cette  diffioultd  dont  j'ai  6t6  I'ocoasion,  msisnon  la 
dause,  ne  peuvent  retomber  sur  moi.  , 

i  Duval,  J.  This  Court  is  called  upon  to  decide  whether  Mr]  Justice  Caron,  by 
accepting  the  office  of  Commissioner  for  codifying  the  laws  of  Lower  Canada,  in 
virtue  of  the  20  Vic,  c.  43,  is  disqualiaed  to  sit  in  this  Court,  and  to  perform 
the  duties  of  a  Judge  thereof.  I  am  of  opinion  he  is  not,  at  present,  disqualified. 
There  can  be  no  doubt  that,  as  a  general  rule,  a  public  officer  may  lose  the 
office  he  holds  by  the  acceptance  of  another  incompatible  with  the  one  already 
held.  The  public  interests  require  this.  A  strict  and  faithful  performance  of 
duties  is'a  condition  of  the  tenure  «f  every  public  office.  WEenever,  therefore, 
a  public  officer  accepts  another  officcjHbture  and  extent  of  the  duties  of  which 
do  not  admit  of  a  full  discharge  6f«|PKtie8  of  the  first,  or  where  the  offices 
are  subordinute  to,  or  interfere  irithi,^^h  other,  then  the  public  officer  must 
be  declared  to  have  made  his  optibti,  and  the  acceptance  of  the  latter  held  to  be, 
virtually,  a  resignation  of  the  firsf. 
-Jjet  us  apply  this  pti||ciple  to  the  present  case :  "   . 

,;^  Mr.  Justice  Caron^as  aciSepted  a  commission  under  the  statute  above  men- 
tioned. This  statute  does  not  state  when  the  Commissioners  shall  commence 
to  perform  their  duties,  nor  does  it  inform  them  at  what  place  they  are  to  meet. 
The  commission  at  this  moment  is  not  fully  oi^anized:  there  still  remains 
something ,  ta  be  done  before  the  Commissioners  can  act.  We  all  know  that 
one  of  the  tJommissioners  is  now  in  Europe,  and  that  no  place  of  meeting  has 
yet  been  appointed  by  the  Governor,  as  prescribed  by  the  19th  clause.  What 
duties  then,  compatible  or  incompatible  with  those  of  a  judge,  have  the  Com- 
missioners, at  this  day,  to  perform  ?  Clearly  none.  Wo  have  received  the  fur- 
ther information  that  the*  Commissioners  are  not  to  enter  on  the  performance  of 
their  duUes  before  the  first  of  April  next.  Then,  before*this  last  meDti(med 
day,  tihey  are  to  receive  no  salary ;  the  17th  clause  is  positive  pn  this  head.  We 
havei  now  arrived  at^  the  conclusion  that  before  tjte  first  of  April  next  the  Com- 
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HiiBBionen.  have  noduties  to  perfbrm.^i^TJZlZ;  " ^~^ 

being  thecal^,  I  cannot  see  the  .trenith  of  th  "  ^"^  "^  '™*'"'-     '»"«''   <^<'-P-»»«r 

ineompatibilltjr  ia  attempted  to  be  esUbllahed     72'""*,.''^  '.'''"''  ''''''  ""^   ^'S'"*- 

publ.0  grounds,  ,a  abore  atated  a  Dublin  offi       I  T  ''""  «nd««*taod  thit,  on 

officea,  and  receive  the  emolalef  of  ^^^^^^^        "'^^  "^  •"<>-'»  ^  "old  'two 

but  one.     Ha  cannot  stipulate  that  he  wIh  h   •   !      T  P*"^"""  *•>«  «*»««•  «f 

the  same  time.     The  rcLtf  the  r„,e  ^  7  7 '^^^^^^ 

public  intereata  ought  to  guide  thel^r  buri  T  ?'  ".  "*P'^'"«  '*'*•"• 

respect  we  consult  or  further  the  public SrL"   LTT-  "'"l*"'"'^  '"  ""' 

<iulring  BO  duties  to  he  performed  t"val^«*r:^  T^""^  '^  *»  ««««'  «»-         ^     ^ 
found  nowhere ;  no  bou^  nreve"  pZl l  •""'•     ''''"  ™'«  "  ^  ^ 

aupport.     The  reasoning  of  the  Lveral  ""t    'T"  "'"'^  "^  '^'^^  *"  i*-       *■    ' 
subject,  all  point  to  the  concur  I  Ij  '      "'"'  ^  "^""^  *«  <"• »«»«  ^ 

^  faithfully  performing  the  dl^^rf  thl  Tl  *"'     ^* ''  '^'  ^--.possibility  of 

\.C  decision  ^  ■  ""  "^  ''•^  «"^'»*'  ««<»»  that  affords  the  true  ground 

terms  authorize;.suchTnruco:«"a^^^^^^^^^    ^o- the  8th  clause  in  expresa 
theatatug."  J  ''"'^^'^^^'"'^^^P^^'ll,  provided  for  by 

The  Signiorial  Act  of  1854  haa  been  i«frrr«li^  ♦       t      "' 

in  JinglandtheCrownhasarisht  to««lr  fi,^     •  •       -  ^ 

.f  late  thfs  right  has  b^n  very  seltm  ^ ^^^  ^^^  ''' f^"^'  though 

nght  and  exercise!  /  The  imeri«htST;'„/f/r°'^^^  "  '^' 

by  the  Legislature  fcxJanada  withuUhTt^^^^^^^^ 

passing  of  such  a  statute  been  necessitated  for  1^^       »»y,8tatute.  had  not  the 

Ita  existence  d?d  not  suspend  theTwe„  oJthT  7"^ ''"'*•"  enumerated. 

otherwise  than  in  justifybg  their  Zti^^Dl   u^''  ""'  ^^^  •«■«"  *•>««» 

own  courts. »  ^ '^^  tl^^r^fo^ ^Z^T^Xnl  "TtZ^''''  **"»' '»  *•>*'' 

any  more  than  the  Clerk  of  this  Court  wh„  ^T      '^"'^^'  "  "*'*  disqualified, 

ries  to  this  Commission,  and  who   by  A^  rrl^  "'""''^  °"*'  °^  ""^  S^^'*"^ 

n>hole  time  to  the  dutiei  of  L  offiL  C  !      *  J'T'  ^  •*'^«'«'»  *»  k^C' 

In  concluding,  I  w  mrlrlfh?,   .'  T  ^"'*'  *''«*'°  ««««•      ^ 
that  the  J-dge^Uldtm:;^ LrjltX^^^  P-^ 

remuneration  except  the  excess  over  hia  II        ^^^         ""''''  **•'  "oeiye  no 

word..«c..-^"i,^pe.tedtrhri'"i:;rwr^^^^^^^^^ 

of  the  Assistant  Judge'to  arfpply  trnl!«lTf  Tl,    tT^"«  '^  *'  appointm^t  . 

This  conclusively  iLwi<^1^Kl,fe^^^      V^'  ^^^  ■""»«»  Commi«rioner, 
.Heintep^j^^^ 
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IN  AI'PKAL  FBOM  THE  SUFBMIoa  COUHT.  DISTBICT  OF  SAINT  rRANCJH. 
MONTI^EAL,  Ut  DfiJOEMBEMMO. 

Coram  Sir  L.  H.  LaFoni^ni,  Bart.,  QJ.,  Aylwin,  J.,  Doval,  J.,  Mibi- 
^^^H,  J.,  MondilW  (C),  A.  J. 

CUAMBERLiU,  ^'laintifitnh*  Court  bHow,) 

BALL,  (It^/indaM  in  tftt  Court  Mow,) 
1  \.--\   .'.'■"   ■'      "■'\  Rmpomdmt^.  .  ^. 

ilii-i.  Ttat  ■  protett  to  •'pmmlMorr  »o«e.  ■Ithonnh  It  appean  tobe  iniuflloient  upon  the  he*  of 
\      It,  rnuKt  nevorthelMs  bo  hi'ld  to  have  b-N-n  Wularly  and  IpkiIIV  made,  unlni  with  the  pi«k 
atUoking  It  there  i«  produced  an  affidavit  iarsuantto  aoth  V.  <i  44. 8. 87,  thatiueh  proteet 
wa«  not  regularly  made.  \ 

3nd.  That  parol  evidence  In  inadmlaslble  to  prove  Hiat  an  indoner  of  k  promlnory  note  ladoim« 
in  blank  agreed  at  the  time  auch  Indormmenl  was  made  to  takenQCh  note  lolelT  upon  tb» 
credit  of  the  maker,  without  leoourie  to  the  IMoraer.  .  i      ^ 

This  was  an  aotioa  in  the  Superior  Couk  at  Sherbrooke,  by  the  indorsee 
Chamberlin,  against  the  indorser  Ball,  for  the  amount  of  a  promissory  note 
indorsed  in  blank  before  maturity,  upon  fnjiurje  of  the  maker  to  pny  after  protest. 
The  maker,  one  John  Turner,  at  the  maturity  of  the  note  hud  left  the  country, 
but  is  described  in  the  declaration  as  "  of  the  Town  of  Sherbrooke."  The  terms 
of  the  proM  as  proof  of  demand  upon  the  maker  were  the  following,  as  certi- 
fied by  the  nolary :  "  did  ekhibit  the  original  promissoVy  note,  whereof  a  true  eopy 
is  above  writtenXnnto  a  grown  person  at  ^the  Hotel  in  SherbrookSe  called  '  the 
Sherbrooke  Houso^'  kept  by  the  said  Wright  Chamberlin,  beini»  Ihe  usual  place 
of  abode  and  business  of  the  said  John  Turner,  the  promisor  thereof  when  Id 
Sherbrooke."  /  X  i 

It  was  pleaded  by  defendant  m  the  Court  below,  that  this  demand  land 
protest  was  insufficient  under  section  13  of  12  V.  c.  22,  to  bind^he  indi/rser. 
It  was  contended  that  this  was  not  evidence  of  a  presentment  at  the  residence 
or  place  of  business  of  the  maker.  The  language  of  the  prot^t  wasbonsistent 
w^h  Turner's  either  haying  or  not  having  a  permanent  residence  or  pluooof 
business  in  Sherbrooke,  but  did  not  assert  either.  It  was  equivocal  ttnd  tense- 
quently  of  no  validity  as  certifying  a  fact,  and  it  did  not  appear  thut  the  deiuund 
was  tiade  of  any  person  having  any  cpnnezion  with  Turner,  or  even  of  a  person 
connected  with  the  hotel  where  he  was  said  to  reside.  It  was  }aU\wT  pleuded 
by  the  defendant  that  at  the  time  said  note  was  transferred  there  was  a  parol 
^reement  betweei^  Chamberlin  and  Ball,  that  (Chamberlin  should  Uke  the  note 
solely  on  the  credit  of  Turner  without  recourse  to  Ball. 

After  pro^was  made  the  following  judgmen^wus  rendered  by  the  Honor- 
able Edward  Short,  judge,  holding  the  Superior  Cburt  at  Sherbrooke,  in  the 
District  of  Saint^Franois,  on  the  18th  June,  1859:—  r  H^     ~ 

"  The  Court  having  heard  the  parties  by  their  respeotive  Counpd,  m  well  on 
"  the  plaintiff's  motion  to  reject  the  dd^andant^a  evidence  as  upon  the  merits^ 
"  and  examined  the  j^eaiings  and  proceedings  of  record,  and  updn  the  whole 
"  deliberated,  oonsiderWVhe  evidence  adduced  herein  by  th^^efuodant  is  legal, 
"  and  he  hath  maintain)^  i^e  allegationa  of  the  exoeptiona  by  him  pleaded,  that 
"the  promissory  note  suied  upon  was  traobferrcd  by  the  delendunt  to  the 
"  plaintiff  on  the  express  agreement  of  the  plaintirs  looking  fot  payment  wlely 
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The.  podUons  were  supported  b,  refe^nce^  thefollowiog  authoriti^ 

A&TOSOTFiqi!N0T0F.EBMMTM«NT,_  ^__^^ 

Story,  Promi  Notes,  §236.  —  ^     -  t 

A8  TO  ,H.  RwOLAmXY  OF  TH,  PaOT.ST  ^D  NOT,C./  ^    ^ 

As  to  the  InadmiasibiUtjr  of  Parol  Evidence  '  *"*  ^  * 

do  au   MS     a  """"^-    2  do  d.    440.    J  do    do    363, 367.    8    4o 
*30.    Cb..»  „  Bdb.  ,.  e.    X2  W«d.  673,  -.eof  Bow..'„.^i" 
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8  Bing.  244.  31  Eng.  L.  i  *£.  Reports,  p.  164.  Pothier,  Oblig.  N<m.  2, 
793,  796  &  797.  2  DomM.  Llv.  3,  Tit.  6,  Sec.  2,  Nm.  4  A  7.  As  to  indorio- 
m«Dt  ip  Blank.  The  seoond  Motion  of  the  Act  12  Vic.  Cap.  22  pro?ides 
that  •  "  filler  under  a  blank  indt»r»nment  $hitH  have  the  name  rtmetltf  jgf  ^^ffton, 
<n  if  the  indorirment  were  in  full."  Story,  Prom.  N<«o«,  {^135,  138.  SqiUh'a 
Mer.  Law,  p.  278,  (Am.  Edition,  1860.)  2  Meewn  &  Wela.  317,  oaae  of  Allen 
VB.  Walker.  When  the  legal  comlruettoKof  an  inatruinent  ia  well  settled,  it  is 
inadmissible  to  vary  such  instrument  by  parol  evidence.  5  Phillips  Evid.  [N'otto 
to  vol.  2]  p.  fi97,  uud  cases  cited. 

The  defendant  states  in  his  plea,  thut  he  "  simply  put  bis  name  upon  said 
"  note  to  convey  the  same  to  plaintiflF."     Such  indorsement  was  entirely  unne- 
cessary.'   The  second  section  of  12   Vic.  Cup.  22,  provides,  "  That  any  Bill 
' "  drawn,  or  Note  made  payable  to  the  order  of  any  persons    *     «    «     if 
"  shall  be  transferable  by  indorsement  either  in  ft\]\  or  in  blank  or  bjf  delivtry.^' 
The  respondent  controverted  the  legal  propositions  nuHtained  by  appellant, 
and  urged  that  20tb  Vic.  c.  44,  sec.  87,  never  intended  to  accomplish  more ' 
than  to  render  a  promissory  note  or  protest  jTrim^ /acte  proof  of  the  eontraot  or 
acte.    It  did  not  intend  to  make  them  more  than  they  appeared  to  be  upon  the 
face  of  them.     To  understand  more  than  this  flrom  the  act  is  to  make  a  contract 
by  operation  of  law  not  eontemplate<i  by  tbe  parties,  and  to  render  certain  acte» 
evidence  of  facts  which  never  transpired.     This  is  etoeeding  the  boasted  omni- 
potence of  Parliament.     To  make  an  ojbjeot  appear  to  the  senses  of  sight,  touch 
pr  sound  in  a  different  manner  from  what  it  does  by  the  laws  of  nature,  is  not 
only  beyond  the  province,  but  beyond  the  power  of  legislation.    The  laws  of 
gravity  cannot  be  alterecl  by  Acts  of  Parliament.    When  a  notary  certifies  that 
he  did  certain  things  in  a  certain  way,  the  law  can  so  far  render  that  a  good 
certificate  as  to  render  his  signature  authentic  and  render  unnecessary  certain 
technical  forms,  or  even  supply  otiii^ion* ;  that  is,  presume  some  thugs  done 
which  aro  not  stated  and  are  not  inconsistent  with  what  is  stated,  but  it  cannot 
assume  that  be  did  something' quite  different  from  what  he  certifies  to,  and  in  a 
different  way  from  that  stated  by  him,  without  doing  violence  to  the  law  of 
nature  and  mind.     It  wjm  contended  that-  no  document  by  the  assistance  of  tfai» 
act  could  be  interpreted  to  be  else  tbap^  Vhi4k>aotually  shewed  itself  to  be,  and 
that  no  Court  could  be  required  t»^  shut  its  eyes  snd  abandon  the  exercise  of 
reason  in  the  estimation  of  evid^oe ;  that  the  protest  shewed  upon  the  face  of 
it  that  thp  notary  could  not  comply  with  the  requirements  of  the  law,  and  that 
demand  which  the  law  requires  to  be  made  upon  the  matter  to  bind  the  inddrgier 
was  not  made,  and  to  hold  that  done  which  evidently  was  not  done,  is  revolting 
to  every  idea  of  the  adminMntion  of  justice.    Such  never  oould  have  been  the 
intention  of  the  law,  and/u  intended,  it  exce^  the  power  of  legislation  to  give 
it  such  significance. 

Blaokstone  says  of  kite  English  Parliament : — "  It  can  do  every  thing  notjtta- 
turaUy  tmpo«n6<e,'Vplainly  intimating  that  it  cannot  do  what  is  natorally  impoe- 
Bible. 

On  the  renMining  legal  question  as  to  the  j^missibUlty  of  p^I  evidence  to 
prove  an  «||^il|Q|/by  indorser  with  indorser^htokeJtN'oote  oirlbe  credit  of 
the  matter,  the  respondent  referred  to  ihe  followinMlithoritiai^:^- 
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''T  L^  r    "*;  "'*""''"•"*  *"  «'"l""«"d"     ilo-H.  on  Bill.,  p.  138. 

■greement.       Bjle«  on  Bill^  Eng.  Edition,  p.  80.  « 

1^.      indct"  '  c«r  °'  "  '"':•■.  T'  ""^'"^  '^  ""'^'"  -^  *«'«"--»  •"<»» »«  '«•  the 
B%:rEr;^l^'r'Nr'^^^    «eeH.„i.on..Di«e.e,.o..\,5.0. 

rr.^';:f"r!K""?'*  *'*  ""*''  ""'^"  •-  '«^»«'"  »»••'  »>e.ho«id  „ot 

^  w  y..  Wiokewon.  13  Ma«.  Report.,  138.     Cumminga  v..  Fisher,  AnthonV 

Xibl  on  tr"''tTr  r'  ""  ^^^r  -^ignment,  pan,l  evidence  w«  held 

ownri^!-    £'    '^^'^P"*^*  --ediatelyiosuil  and  toUkerThi! 

'"  Sot  ^*:?!!?''''«  on  Evidence,  vol.  2,  p.  702,  notef  ^■ 

767,  note.  «       »  "   "«na-  041.  Am.  Ed.  St«rkie  on  Ev.,  vol.  2,  p. 

p.teJ'rdVtr„.'"''T*'-°''°'""  '''*"~"'  P-'^'^-K  0^  «>«"»-  of  both 
pai«nt  and  latent  ambiKuitie.   wHafa  tliA  „„. .,!>;//■       i,         ... 

••  Parol  evidence  may  be  received  that  a  person  not  named  a«  payee  in  a  bill 

I'lT-^*'*  .*"  *'**"**"'^  "greement  not  within  t|>e  Statute  of  Frauds  expresses 
.jooons.derat.on  you  may  show  what  the  consideration  actually  wL  TT 
.like  pnucple^  blank  indorsement  of  a  note  or  bill  of  ^chi^TioeJ^  J  ^ 
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b«tw.«n  th«  iromrdUtc  partita  prcoluda  atidaoM  of  oontamporanaooa  parol 
■tipulationa,  abowinK  that  a  rcatriciad  oparation  waa  int«nd«l  to  bo  gifnhj 
tha  ajgnaturti,  or  that  tha  tran«r«r  waa  upon  trunt  and  not  abaoluta,  (br  in  Ihaa* 
OflMa  the  written  ongaKi'ment  won  left  inoomplato  by  th^  partioa."  Thia  la 
•uaUlnad  bjr  a  boat  df  authoritiaa.  See  Uowon'a  Notaa  to  Phillip'a  Evidaaoa 
Am.  Kd.  of  IH50,  p.^dOO. 

MoNDELET,  (C.)  A.  J.-Thia^a  an  action  by  an  indoraoo  againat  th«  Indoraer 
of  a  proiuiaaory  note.  It  ia  der«M<lod  upon  two  grounda  :— I.  That  the  proteat 
\  waa  not  ie^l  and  auffioient  to  bind  the  indoraer,  and  2.  That  at  the  time  of  the 
making  the  indorwroent,  which  ia  unqualified,  ^hvra  waa  a  verbal  agreement 
between  appellant  and  roapondont  that  appellant  AliouM  teke  the  note'  aolely  oo 
tho  credit  of  the  maker.  The  flrat  point  ia  mt  at  rcat  bj  the  Statute  20  Vic, 
ch.  44,  aeo.  87,  which  providoa  that  protcaia  ahall  bo  held. to  have  boon  regularly 
made  unlcM  with  plea  impuKning  them  there  bo  an  affidavit  to  the  contrary. 
Thoro  ia  nono  in  thin  ooae,  and  tho  proteat  mttat  be  held  regularly  made. 

The  aeoond  ground  of  defence  I  conaidei;  cannot  be  eatabliahed  by  parol  teati- 
mony.  It  ia  permitting  the  contradiction  of  an  explicit  written  contract  by 
oral  ovidoncA  wl^oh  in  contrary  to  law.  , 

Mkrkoith,  J.— Tho  action  in  the  Court  below  waa  for  the  recovery  of  the 
amount  of  a  promiaaory  note  for  1214.17,  madei  by  one  John  Turner,  and 
indorsed  by  an  indoraement  in  blank,  by  the  defendant  to  the  plaintiff. 

The  defendant  rcaisted  the  plaintiffa  demand  on  two  grounds,  lat.  Because 
tho  plaintiff  at  the  time  tho  note  was  indorsed  over  to  him,  eipresaly  agreed  to 
look  to  the  maker  exclusively  for  paymenr'2nd.  Because  the  note  was  not 
legally  protested^ 

It  is  trio  that  the  protest  upon  the  face  of  it  appears  to  be  defective.  It 
purports  to  have  been  made,  not  at  thejigual  residence  or  place  of  business  of 
the  maker  of  the  note,  as  the  law  requires  (12  Vict,  c.  22,  sec  13)  ;  but  at 
"  The  Sherbrooke  House,"  "  being  the  usual  place  of  abode  and  bnstness  of  the 
said  JohnTurner,  the  promisor  thereof  tt>%«n  in  Sherbrooke'" 

TJie  defendant  availed  himself  of  the  insufficiency  of  this  protest  by  an  ex- 
oepti6n,  but  did  not  61e  an  affidavit  with  bis  exception,  as  required  by  the  20 
Vic,  cap.  44,  scJo.  87,  and  therefore,  it  is  said,  has  lost  sny  advantage  he  might 
otherwise  have  derived  fVom  the  alleged  insuffioienoy  of  the  protest. 

On  the  part^the  defendant  it  ia  contended  that  the  effect  of  the  statute  is 
merely  to  cause  i  protest  to  be  presumed  to  be  what  it  purports  to  ifc  on  its 
face.    This  interpretation  would  deprive  tho  statute  of  any  effect;  bcoause  even 
before  the  palssingW  the  law  a  protest  waa  presumed  to  be  what  it  purported 
to  be  on  its  face.    Moreover,  according  to  this  interpretation,  if  a  protest  fyied  aprr^ 
peared  to  be  informal  the  Court,  even  without  an  affidavit,  woqld  be  botfnd  to  pre^^ 
sume  it  to  be  insuffikient  and  irregularly  made,  although  the  law  expressly  de- 
clares that  unless  anWffidavit  be  fyled,  the  Court  shall  presume  "  the  protest,  no- 
tice and  service  to  hai^e  been  regtdarly  made.  It  must  be  admitted  that  it  does  not 
appear  reasonable  that  the  Court  should;  under  ordinary  oiroumstanoes,  be  re- 
quired to  presume  without  proof,  that  a  protest  is  suffipient,  although  opo^  its  face 
it  would  seem  to  be  irn^lar.  At  the  same  Ume  it  may  be  observed  that  if  the 
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th«,for.  neoe^^  to  deter.in,  upon  the  .d«.|.,ibility  oTJT'ZLI^ 
MUbliih  the  agreemoot  in  (|umtion.  ^      wiuonoe  to 

th.?re  iiiirr^.'"  "Tt  "'•^'*''"  ^"•p"'*"-''*  •" »""«'  "t.bii.hed 

*     "  L.*f  .        '*'"  "'^*"''  •'  '""^^i-ible  to  contradict  or  vary  the 

fo.ldT/  ',  J  '"'"•-  -t"««nene."  .nd  that  thi.  ™le  ha.  been  .trie  k  n 
ZV*  y"^'  "  *"  •'•"•«f  «"•»-"«•  -d  promi«K.ry  note.,  m  bei  Inl^I 
«ry  fof  the  mamtenanoe  of  the  credit  of  commercial  pnpir   nZbe  !2 

^  "  the  defe  Jl^  rn.  r^i:-!.      .  .        P^     -    ''*^  8"*"  '^""  '"J"*  to  Street. 

"  MHi.  Rl!  :  ^;"\^.! "  r"^**"  •"•  "««««•«"*  »»>«»  »•«  should .«« 

"  iTthatle  nT    ,  ;V  :    ''"•'^"'  "'"'  •'^"**«''  *'>«'  Wll  with  the  plaintiff 
"it  tl  it'.lt'Y  ""''"  "  "''''"^  '«'««"«"*  *«  *h«t  effect.  ^ 

'^'o^'^il^^  U  to  the  jury  to^y  whether  or  na^     ' 

"rtoarL    ^M^tf     I.     "".'''°  *""""  """^  conditions  that  he  .hould  have 
"  ZTi^^fr   Z.     T"'''  ""•  ""'  '"*  «*"^*  •*  »" '  »f  «'.  they  should 
'^  let  L  nttr^^'^K  ""t  •"  '«'**"'"''  •^•"«  »  good  bar  to  the  auction ;  if 
they  did  n^tbeheve  tl^at,  th^n  ^r  verdict  .hould  be  for  the  plaiaUff"  ■' 
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'?^ltl„TL  .       ":'"'^'"''  '^  *"•  "'*«"«•     "^'^  -«"  -"  ^h.i  Lord 

ll^rS  '        1      "'".""'  "•"•^  »»•<•"»«  r.n.l«r.  .„d  did  not  Wd-r  .«. 
Ju.j™«<.t  u,K,n  th«  <,ur.t.on  <m.  to  th«  ..h.,i««ibililj  6f  the  •,id.,.<».  -  , 

. Jh  "uii'ta  Mr' '"  ^^  '''"'"^  •''  ""'•"•' '-  '»'^«\t'"»i*  o«  bill,  of 

««li«njp>  In  thfl  following  (iif  mi:—        '    ,  \  ,^ 

paym^rtt  by  the  .ooeptor.  h«  I.  bound  by  ih.t  .^recment  .L  cnnot  .fter- 
w.fd,  .ue  «uc5  drawer."     Chitt,  .nd  lluln..,,  ed.  of  1H4(),  p}  144. 
Add  Iho  Mn.fl  .uthotH  In  .  .ub«K,uo„t  ,«rt  of  their  work,  (««•  work,  p.'! 
rtfer  to  the  uiue  oaie  in  the  folloi^lng  toriui :—  .     -^    "^ 

"  8o  If  the  lndor..«,  oP^.  „oto  Uke  it  .ubjeot  to  «n  .gre^ment  not  to  .de- 
Indonor  he  u  precluded  fVom  lo  doing."  ,  / 

Thj  jeference  to  the  nme  cue  in  the  work  of  Mr.  Bi ]«•  (now  ^udM/BtkA  v 
faMfoIlow*:  (p.  94ofediUonofl839).  .       '  ""vyj'^l 

It  there  be  »  verbal  •groement  between  the  flnt  indorMr  and  X^  imnMXli- 
•to  indomo,  that  the  indor«»  .hall  not  a«o  the  Indorner.  but  fhe  .o*,ptor 
^  only,  it  ha.  been  held  that  .uoh  an  agreement  would  bo  *  goq^  defence  on 
the  part   of  the  orfginal  indoner  againat  hi.~ln,ni«dl.to  J^orMe  iuing  in 
"  breach  of  the  agreement."  < 

The.boyoqu9t«iion.«how  that  Pike  v..  Street  i.  regarded  by  the  moatea- 
toemed  writer,  a.  deciding  upon  the  effect  of  a  particular  agreement  when 
proved,  and  not.wi  detomliang  by  what,  kind  of  ovTdence  «ich  an  agreement 
maybe  proved.  /  . 

It  is  true  ^hat  in  the  United  Sute.,  the  oqtrta  have  held  in  Mveral  oaM» 
that  the  effect  of  a  blank  inderwment  itaay  l^  natricted  by  pjuol  evidence; 
and  a.  ertablishing  Chi.  point  thejearnod  couumI  for  the  rwp^ndenl  ha.  re. 
ftrred,  among  other  authoritic,  to  the  following  passage  fVom  Cowen's  ^oU»  «>-: 
Phillip.  on.Evidence,  vol.  4,  p.  600  : ««  Where  an' executory  agreement  not  with-' 
in  the  Statute  of  Frauds  expresM  tt6.consider.tion,>u  may  show  what  the 
'  consideration  actually  was.  Upon  a  like  principle,  a  blank  indorsement  of  a  note 
"  or,  bill  of  exchange  does  >b#,  a.  betwebn  the  immediate  parties,  preclude  ^vi. 

•  denoe  of  contemporaneous  parol  stipulation,  showing  that  a  restricted  opera. 
"  tion  was  intended  to  be  given  by  ^he  signature,  or  that  the  transfer  wu  Upon 

•  trust  and  not  absolute ;  foi^  in  these  case,  the  written  engagement  wa.  left  in- 
"  complete  by  the  parties.'^  A  very  considerable  number  of  American  dam 
are  cited  by  Cowen  in  aup^rt  of  this  position. 

It  is  to  be  obMtrved  thkt  the  ground  given  n  that  upon  which  the  American^ 
decisions  above  alluded  to  rest  is  «  that  in  these  cases  the  written  engagement 
wa.  left  incomplete  by  the  parties."  ThI.  ground,  however,  cannot  be  urged 
under  ear  law,  a.  by.  the  wwond  jMction  of  the  12  Vict.  cap.  22,  it  is  provided 
that  "  a  holder  under  a  blank  indorMment  shall  have  the  same  remedy  by  a©. 
"  tion  M  if  the  indorMmont  were  in  M."  « 
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"■  1.  «.«  b.  i„  .coord..™  .„h  prindpU,  b™.u«  .  Zl  "  M 
"i.oi.«iiiili.lN.  u  ».,™h..  wh.l1.  1„„iw  Z.         r      "'U™"!.,, 

.;«i.UnoUon.  ^.        '  '        ^'^'^**  ^'^  **'*"'^  »*> «»»  for  .uoh 

Ijr  »h.t  -the  .„don«™ont  of  *  noU,  or  Kill,  .lthoagh.gonor.1  upon  LtZ  Zv 
«  Uwcon^ho  port.,.,  bo  rctrioted  by  .  verbal  mZ.nt,  Jl  J' ^.'Zi 

thiDk,ihown..thti.4be  Amerionn  c««o>  above  rufurred  to  revm.  if  in  ^.i.  , 

■     .pU  unobjcctlonnble)  cannot.  „„der  our  pr„vi„ci.Uur«C:  ^o^e^':: 

tooo.tr.d.ct,v.ryoroontroli„.„jrw.y..writUnln.ir«me«t.        "^"""^'"V 

"elS.tlJL'lXtcoir^^^^^ 

hl»  wUh  tb,der,„d...    ^^utour  r.e.t  lejr^Z  JS^ .  J 
ji  mu.t  be  earned  out  rigidly;  without  t1.e  affidavit  lu  objection*  ai^ul^il 

Jlir^K    i^u       "r"*'^  ''^  "  '*'*»'•*•    The  will  of  the  Legialatuw  " 
howeW,  cheerfully  to  be  obeyed  without  queatidn    "^  ^^«g««*twe  i», 

the^ol:  «run"!:fh?dV  P*!:''^'^~~'  ^  ?-«,»»'«  «g— nt  respecting 
we  note,  aet  up  in  the  defence,  it  aeems  to  me  that  the  caae  of  Pike  v«  Street 

^h^  extended  ft^yond  what  Lord  Tenterden  intended,  all  tJat  he  rd    ' 
wt  that  auch  a,  ppeement  wouldHlt  »  aufficient  defence  ti'  th*  actiS.Uut 


-T--^ 


n«N. 


^1 


5r, 


tieduo 
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1  .       ' 

there  was  nothing  said  a«  to  how  ifc  •!..  ♦«  k»  ^      . 

Ar/wA/.«i  ^  »      /     /.  •  Judgment  reversed. 

^xntiiom  4p  Brookt,  for  respondent.  .        >  . 

(J.  8. 8.)  ,  •  :^ 


,   COUR  DE  CIRCUIT, 


i't''  - 


'     ;  '  MONTREAL,  1*8  PfiVRIER,  1861.  '  * 

i  i  Coram  BAHohwr'j.  X> 

*  ■»■  •     .  .     •  ■  ~"\. 

No.  836. 

Leduc.  Tu^tet  al,  et  Legendr,  er.f...  Opposants,  "et  7W.  et  X 
I  Inlerveaants. 

„        tion  oontre  Sa  co-dd^itrice  Cardine  Legendre  Cinq-Mars.  ,  ' 

du  rmr„lu?^"*^''.^'"'*f  T'f  P^     '"  ventede  Jeffets  saisis.  au  nom 

lra«  en  ^tte  cause  ct  demandiilfa  consequence  main  lev6e'  de  cetto  saisie. 

disSaTSr?"'^'*''? ''*•"' ^^^^ 

d.s  nt.  quelle  a  elle-n/eme  paj^  k  dette  et  frais  au  demandeur,   qu'elle  es 

m  .ntenant  aux  dro.t8/d,i  demandeur  qui  lui  a  c^d^  son3iigen.ent  qJe  la  sail 

feite  chet  la  d.te  op^sante  est  en  execution  du  dit  t4.sport  et^deoiandlnt 

Fnr  ces  raisons  persuasion  de  contester  l'op|K«ition  de  la  dite  Dame  Cioq- 

^L^contestotion  de  la  dite  Dawe  Lafonteinealleguait,  Jes  faits  ci-dessos,  1.. 
subrogation  de  I'lnlervenante  aux  droits  du  demandeur  \i  de  plus  que  I'op^ 
ft^  rr   ^  ^'-V^^^  Pompte  d«  dit  jugement  « Jt  sans  int^rtU 
ftire  son  opposition  et  qu'elle  ne  pouvait  se  prfvalolt  A  I'enoontre  de  I'interve. 

de X^tiir"    "'  ^'  —  '**™^''  '!  demandeur,  et  conoluant.u  d<5boat« 

u    J!^^T^  '^°'^''  Bp^ialement ;    que  U  detto  ppnr  Lgnriln  nirmt  6trt 
-     «u««  le  jugemenyi  transport^  par  le  demandeur  4  Hnter^^^ai^te  e^iiiTwiii^ 


/• 


•r. 


^.;if'*i^k 


OODR  DB  CIRCUIT,  1«61. 


/ 


^tait  une  detto  penonnelle  a  l'lDtorven.nte,  savoir,  poor  pain  T«nda  Al'Intetvi 
DDDte  par  I«  Demandear.  '■  j 

Que  rintervenante  Atant  endett^  au  Detaandenr.  en  une  «,n>n>«  fsLo 
montant  da  jugeflient,  1'Oppoa.nte  oonsentit  &  se  porter  caution  de  I'lnter/enlnto 
Tu.A->Mu^Demandeur,  pour  oette  sonime,  et  que  la  dite  Opposante  et  llnb^r^e- 
nante  donD*reDt  en  cona^quence  au  Den.«.deur  leur  billet,  sign*  de  iLTom 
.oo.d  'La/ontaine  et  Cinq-Mar,,"  pour  la  somme  de  ♦10026,  le  DTmanLr 
JZt  f;7  r""P»«[  ?*^  *»««!'  •»  '«  «»oontrer  4  aon  ^h^ance.  la  diteJuiao 
Turcot  Lafonta.nei.aul  p,„,.nt  lea  ^.20,  qu'elle  lui  devait.  k  cette  <5poqu7      ^ 

Que  la  d>«,  Caro;,ne  Legenflre  Cinq-Mara,  n'avait  jamais  «u  intentiqL  de 

Que  par  leur  aote  dWiatio.v  lea  dites  aasociA^a  ^taient,  chacune  tenui  per- 
sonnellement,  de  leun,  dettes  particulidres  et  que  leur  Bocidtd  ne  pouvaif  L 
respotisable  de  ces  sortes  de  dettes.  P"«v"i|t  eire 

iu.^f„r«?'";/''"'*"'  ''^"^^^^-'-t*  «  Paj6  ai,  Demandeur  le  montint  du 
j^menten  cet  e  caus?,  n.aia  que  par  ce  paiemeU  elle  n'a  fait  que  se  jibtfrer 
-  ^""e  de«e  q««  «.  ^t^tpersonnelle,  que  le  Demandeur  n'ayanfSuyTi^et^S 
dans  la  cause.  rOpp^,  qui  n'^tait  oblig^  que  vis-A-vis'de  ki!TZve 
d^chargee>par  le  paienlSTfait  par  I'lnte^venante  qui  lui  profile. 

«uf  L^kT/'""',  ""*^'''  P'"  '"  P""'""*'  I'Opposante  prouva  par  le  DomLndeur, 
que  le  billet  sur  lequel  avait  m  obtenu  le  jugement  en  cette  causey  aTait  6te 
donn^  pour  pa.n  vendu  4^adan.e  Louise  Turcot  Lafontaine,  I'lntemlante/^ 
Cmq-Mars,  une  des  parties,  interrog^e  par  I'InterVenante,  avoua  qui  Lafon- 
^e  av,.    m.s  environ  £170  de  plus  qu'elle  dans  le  fond's  social.Vq^e   a 
soci^t^  devait  payer  A  Lafontaine,  ri„t6r6t  l^gal  sur  le  plus  de  sa  n.  seT  \ 
.  cont  r    '  T  '^",^'^«'""'^«'  P'^'^-d't  que  Lafontaine  avaitJune  flamLon 
centre  Cnq-Mars  pour  ces  int^rgts  et  pour  autres  cr^ances  cont«  elle^Sn  r^S 
par  leur  -etc  de  dissolution  de  society,  et  avait  droii  de  r^clamer  ^i  O^ 
le  paiement  de  cette  somme  ^Tu'elleavait  pay4  seule.    Que  la  subrogaDq^lI  " 
Demandeur  lu.  ava.t  fkite.  de  tons  sea  droits  e,r  vertu  du  jugemenTlE  It^ 
e lies  -  'dairement,  lui  donnait  droit  d'exiger  d'e  Cinq-Man-.'^u  nonTl  D^rnS 
d  «r,  et  comme  ce  .dern.er  aurait  pu  le  fai.e,  le  total  de  la  dette  et  f£,  et  q^e 
Cnq-Mars  ne  pouyait  se  pr^valoir  du  paiement  fait  par  Lafontaine.  ^       / 

talfe  l^r-     T*""*''  ^''"'*  *"  *"'"''"•"'  *»"«  *«»»««  reclamations^e  Lafon- 
t«ne  centre  Cmq-Mars,  avaient^t6  r^glges  par  leur  acte  de  dissolution  de  soi^^ 
n».squeu  Bupposant  ^  qu'elle  aurait  quelque  reclamation  centre  eirtue 
n  avait  ,^ur  la  faire  vabir  que  Taction  ^„,  8ocu>,  centre  Cirtq-Mai  e  Jon 

««'?„" f^"**"^'"'*!  ~"'*''*"'*  •"  bil/etdonne  au  Bemandeur.  ne  a'6tait  obUg^ 


^hPftUnerrt^bUgatlcH^- 


P^  108,  No.  264,  et  page  124  No.  282.    TouUier,  tome  6, 


No.  734, 


-?u . 


Mnn 


/ 


^ 


98 


SUPERIOR  COURT,  1961. 


Que  LafoBUino^ayant  paj6  sa  propre  dette  au  Denmndeur  oe  poufait  kujou^ 
d  hui  pwftend^e  B'ea  fairo  rembourser  par  Cinq-Mant  ./ 

.  Qu'enfin  en  supposant^ue  Cinq-Mars,  8ei^ait^te|j,|ae  pafwTW  pourrait 
dtre  que  la  moitid  etnon  le  total.  V 'TTg*         '      ^  p^urrwi 

Badolkt,  J.-Apri8  avoir  relate  Ics  fails :  Llaote  de  Dinaolution  et  deCom- 
poBition  de«  associds  Lafontaide  et  Cinq-Ma«,  constate  que  dteq-Mar.  a  pay6 
u  A.  °''^""''*''  '^g'*""*"'  de  toutes  sea  reclamations,  et  6tait  en  outre 
charge  de  payer  tous  lea  or^anoiers ;  mais  en  supposant  que  cela  he  serait  pas 
6taWi,  1  opposante  ayant  prouvd,  que  la  dette  pay6e  par  Lafontaine,  au  demandeur. 
6taii  sa  dette  pewonnelle,  elle  ne  pent  en  oxiger  le  paiement  de  ropposante,  etne 
pourrait,  dans  tous  les  oas,  le  faire  dans  la  presente  instance. 

■        .       ,      •  Intervention  renvoyde,  et  opposition  maintenae. 

fabre,  Lesage  et  Jetti,  pour  I'Opposante.  ' 

Dovire«t  Baomt,  pour  I'Intervenante. 

(L.A.J.) 


SUPERIOR  COURT. 

.>'..'■ 

MONTREAL,  28th  FEBRUARY,  18(?1. 

C^rc^  Berthelot,  J.  ; 

-,  No.  2116. 

Mann  et  al.  ya,  Lambe. 

HWD  :-Th»t  •  auMituttoii  of  neW  attomles  in  •  c.u.e  will  not  be  granted,  UBle»  thew  be  .  mil 
MTOoation  Of  the  authority  of  th^attorney  of  record.  ^ 

This  wal  a  motion  for  tl|e  substitution  of  other  attornies  instead  of  the  at- 
torney of  record,  on  theg^undof  revocation  of  his  authority.  Insupportof 
the  motion  there  was  fyledJa  revocation  executed  before  a  iotkry  in  Montreal 
by  one  only  of  the  three  co-plaintif6,  the  others  being  resident  in  EngUnd 

The  Court,  in  giving  Judgment  dismissing  'the  motion,  said  that  the  oinsti- 
tuent  had  the  right  to  change  his  attorney  in  a  cause.  This  right  was  a  sum- 
muy  and  peremptory  one,  but  because  it  was  so,  it  ought  to  be  duly  exercised, 
and  be  a  foil  revocation.  In  this  case,  there  was  not  a  revocation  by  all  the 
parties.  Two  of  the  joint  plaintiffs  were  not  parties  to  the  acte,  which  was 
executed  by  the  third,  who  claimed  to  act  in  his  own  right,^  and  also  as  the 
special  agent  and  attorney  of  the  other  plaintife,  but  all  should  have  concurred 
m  the  revocation. 


Crou  «fe  Bancroft,  moving  for  substitution. 
E,  Barnard,  for  plaintiff. 
J.  J.  C.  Abbott,  counsel  for  Barnard. 
Torrance  &  Morris,  for  defendant. 
(A.  M.) 


Motion  dismissed. 


LT 


there  be  •  lUll 


jh     ' 


1  _t  -r-t  - 


OIROUIT  COURT,  1860.    . 


^COUR»DB  CIRCUIT  DU  DII^RICT  W  MOSWlfiAL.     MoOta.1. 

>  ;.  w. 

^  /  '  CbOOMt 

MONTRfiAL,  31  DBOEMfBt(B,  1860.  , 

Corom  Monk,  J.  a1^- 


~ "  ■  -     ■  No.  1928.  I  - 

Lauzon  ya.  ContioUsant  et  vir.  .< 

Jog«,-lo.  Que"  les  enfknts  qui  sent  tenu«  par  l«  lot  de  fouralr  des  klimenti  i  leun  parenU  doirent  y '' 
etre  eoiidkmn4*  lolldalremeiit 
2o.  Que  lei  parenta  peuvent  i'adrewer  i  oelul  del  onfanto  quMli  Jugent  i  propdi  poor  lal  de- 
mander  dei  allmenti. 

La  Demanderesse  dans  oetUt,  action  poursuivit  le  DSPcndeur  et  sa  femme,  fille 
de  la  Demanderesse  et  par  sa  di^claration  alltfguait:  qu'elle  est  fig^  de  soixante 
et  owe  ans,  infirme  et  incapable'de  gagner  sa  vie  etest  expo86eau«  plus  grandes 
privations  par  suite  de  son  incapaojtd  k  pouvpir  travailler.  Que  le  D^fendeur 
est  sod  glBndre  et  eomme  tel,  il  est;  tenu  de  ik  payer  une  pension  alimentaire, 
de  £30.  par  annto.  ' 

Le  D6fe1ideur  par  sa  defense  pr^tendait :  qu'il  avait  toujours  pay*  la  pension 
demands,  que  la  Demanderesse  a  un  autre  gendre  capable  de  contribuer  d,  sup- 
porter la  Demanderesae^t  qui  devait  gtre  tenu  et  oondamn6  ii  le  faire  pour 
moitid  aveo  lui  &  raison  de  $6  par  mois.    v  <  ^\ 

LdFrmaye,  pour  la  Demanderesse,  cita  lea  kutorit^s  suivantes,  pour  ^tablir 
la  solidarity  reconnue  en  loi  entre  les  ekifants  datus  un  tel  cas.  R6p.  do  Guyot, 
vo.  Alimens,  p.  319,  2me  col.  ler.  «t  2me  al.^  Jo.  1678,  Gobeilla  vs.  Qobeille 
Jugemeot  rendu  ik  Mpntr^len  1852(,  C.  8.        , 

Betmmay,  pour  le  D^fendeor  et  sa  femme;  pr^tendit  que  la  solidarite  n'exis- 
tait  pas  et  que  les  D^fendeurs  ne  devaient  €trfr  oondamn^s  que  pour  leur  part,  et 
il  oito  :  1  vol.  Ano.  Den.  va  Alimens  vo.  6.  1  vol.  Diet,  du  Notarial,  p.  399. 
No.  30.     Duranton,  Z  vol.  Nos  424  et  426. 

Le  jugement  de  la  Cour  reconmS^  I'existence  de  oette  solidarity  entre  les 
enfants  et  en  consequence  condamne  les  D^fend^urs  a  |)ayer  la  totality  de 
la  pension  qui  a  it6  fix^  4  $8  par  mois. 

Lq,  Frenaye  de  Papin,  avooats  de  la  Demanderesse.     •  •  ' 

.Betoiimay  &  ^tcarrf,  avocats  des  Dtffendeurs. 


1 


"8? 
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SUPERIOR  COURT. 


MONTRBA^,  28TB  JUNE,  1854. 
Corom  DAy,j/SMITH,  J.,  MONDKLBT,  J. 

'  /         No.  1400. 

McOinnU  yn.  Choquet. 
^'^''''^I'^'ll^*^'*"^^'^  "'  •""***•»  «.oft«ct.hMnot.  bylaw. «vri«Mof 

By  hu  declaration  in  thU  case,  the  plaintiff,  after  setting  out  the  deeds  eonsti. 
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MeGfniili 
Choqatt. 


^^ 


thafhe  might  be  "  adjS  ^d  1^"'*  the  defendant  had  been  guilty,  prayed 
.        within  30  day,  frornTiSti^L^^Tr^J  "  usufruitiire  of  the  „id  property, 

they  were  at'  the  L^l'^ZZ^  Z':^:t:trJl^^^^^^^ 
■nd  enjoyment  as  «,„/r«»V,Vrc  of  »K!!„-!r  *  powesaion,  occupation 

.     ^       farm  and  buildings  i„  and  unln.^        t  '"^^"^  '"  '^'''"^'^'  '^«  ""'*  house, 
tioned  and  de«rS  anSl  dlln'  7    ''V  '""""  *''°^'''  «»«>^«  ""n' 

.ndis.„dw.rboutd1rdo 'If  t'^'^^.^^^^  ^-^<> 

.    .8  such  last  survTvo  t;,!   '  r'T    ''"V'"^'  ^'f'  *••«  ^'"^  ^''^^^^^'> 
be  adjudged  and  cond:m':7rp„;r;{X^^^ 
^150  as  and  for  damages  in  /  J  thei^f  "      '       ""  ■""  P'""*'''  ^"^^  ""■"  "^ 

■""         groul':^"'""*  "^^  ''"  *^^'""  •'^  «  ^^--  -  ''-'•'.  bosed  on  the  following 

i    t«'cont,^elleaucunXtrontir^^'°^^^^^^  »  »«  P«»t  inten- 

'   cau,,e.  ""  "t       """«  <=«»*«»»«  en  sa  declaration  en  cette 

^/^^^^Sn^^^^  e^p^^d^nssa 

^        ••-'eq^i^U^iluUccXtVuctS^L'Z^^^^^^ 

en  d^chtfaMe  d'Sittftuit  "  """"n^du  Demandeur  n'est  pas  une  action 

U^^:::;:::^^^^^'      ^he..ercal.oan.c^..„,^. 

'         ^rr;:'^""^"r''>^'«- -^*««^.on  tte  merits. 

tifT^     'i    ro1L;iSta:  r^'  ^""^  ■ '"^'^  w.h^.ir.h-„ction  as  the  plain- 

the  property  and  pay  the  ZL^T'  f  ""'  P~P"«^'  «"«"«<»  *«  ««« 
the  artides  of  the  Crl^^  ^de  P  "!'  ^  V^T"^™"*''-^.  He  referred  to 
^^ msradationr  '        "  ^'-^"^"''  beaded  «^^„«  de„ ,«„.•„„„,,,..  .^^ 

The  Judgment  was  motivd  as  follows  — 

^fe^*%<fe^nrfre«,,,  for  plaintiff:  '  Action  dismissed, 

iaierye  <fc  ici/?ammc,  for  defendant ' 


t:'\ 


l 


^■^^^    wyi^^^iE^^       jg^*' 
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MONTRfiAL,  18  PfiVRIER   1861.  .       , 

Corom>#ADoi,Ey,  J.  '  ► 

~      ^  No.  7309. 

Onuthier  va.  Marchand. 

•■  \  -»  , 

Jugf.-l.  Quh  dMi  lo  CM  d'oppMlflBi,  A  JugPmPnt  obtonu Pn  vuMnco, roppo..nt  n'mttenu  d«d«poii«r 
ontre  IM  mklD«  ^u  Rteffler  ou  Protlloiiot.lrfl.  Rout  l'*utorlt« dn  U  XI V olaurade I'Mto 2a  Vic, 
«li.  6,  ot  de  !•  ^nio  claum  do  l«ote128  Vlo.  oh.  67,  que  \e»  d«i>ou»«H  f.lta  par  lo  Oemaodeur 

u^ 'J*""'*'""  *""''""'""  •"°'''*'^"""'"'  Ju«qu'«u  Jugemeimncluilvement  i  qu'kind,  le 
a«pot  d  argent  ne  dolt  oompreodro  auoune  partie  de  I'hunoralre  dn  I'ayucat. 
80.  Que  roppoaant  nwt  pa«  lonu  do  fournlr  au  Demaadpur  oopio  de  I'affldavtt  t«qull  en  tel  oai. 

Jugeinont  avait  6t6  obtenu  en  vacunoe  oontro  le  Ddfendeur :  ^l  d^lt  go  poju- 
voir  par  opposition.  11  annexa  un*^ffidavit  original  k  i'oriKin|«l'  de  mn  opp.,9i. 
tion  et  d^posa  entro  lea  mains  du'greflSor  le  montaritdeS  d6bouT»<i.<  qu'uvait  da 
faire  le  Dcmahdeur  dopuis  le  rapport  de  Taction  exclusivement  jusqu'au  ju^^e- 
ment  inelusivement,  se  redulsant  dana  cette  cause  k  la  taaie  du  minwire  de/raii 
et  aq  coOt  de  la  copie  du  jugemont. 

Le  Dcniandeur  fit  motion  que  Topposijlon  fut  rejetde,  all6guant  oomme  moyenS 
que  la  somme  ddpos^  entre  les  maind  du  greffier  n'tftait  pas  suffisaute  an  d^sir 
de  la  loi,  et  que  I'Opposant  n'avait  pas  annexe  i.  la  copie  d'oppoaition  destin^e 
au  Demandeur  une  copie  de  I'affidavit  produit. 

,Le  Ddfeodeur  r^pondit  k  cetto  motion  qu'une  oppoaition  k  jugement  obtenu 
en  Vacance  n'dtait  rien  autre  chose  qu'un  plaidoyer  dont  la  production  remettait 
de  fait  une  oauae  au  meme  ^tat  que  I'eflt  fait  la  production  d'un  plaidoyer. 
Que  le  privilege  accords  &  un  D^fendeur  dese  pourvoirpar  oppo.sition  contre 
un  jugemont  obtenu  on  Vacance  trouvait  sa  compensation  darts  la  facility  acoord^e 
k  un  Demandeur  d'obtenir  tel  jugement ;  mais,  que  oomme  on  pouvait  imputcr 
au  IMfendeur  une  oertaine  ndgligence  pour  n'avoir  pas  produit  son  plaidoyer  au 
temps  et  en  la  maniore  otdinaires,  par  suite  de  laquelle  un  Demandeur  devait 
faire  certains  ddboQra^s,  la  loi  avait  voulu  en  rendre  le  Demandeur  reaponsable, 
— reaponsabilitd  oomportant  une  obli^tion  qui  pourrait  se  traduire  ainsi : — "  le 
Defendeur  remettra  au  Demandeur  les  ddbours^s  qu'aura  faits  celui-ci  depuis  le 
moment  oik  le  dit  Ddfendeur  aurait  d&  produire  son  plaidoyer.   ' 

Xiuant  au  second  point,  le  Defendeur  pr6tendit  que  la  loi  ne  requerrait  pas 
la  copie  d'affidavit  demand^  par  le  Demandeur  et  qu'il  n'apparaissait  mSme  pas 
que  telle  copie  d'affidavit  fut  utile  au  Demandeur. 

La  Cour  a  maintenu  les  pretentions  dmises  par  h  Defendeur,  M.  le  juge 
Badgley  ajontant  que  son  opinion  k  ce  sujet  dtait  partag6e  par  sea  honorables 
coUegues. 

Betoumay  et  Mcard,  pour  leDemaniexu.  > 

Mid.  Atarchand,  pour  le  Ddfendeur.  '' 

(M-M) 
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QOEnEO,  3bo  .NOVEMBER,  1860. 

C'miwT.J.TAHCii.B,Ai;,A88t;j. 

No.  860, 
^oail  et  al,  ve.   Von  Exler  ' 

that  the  V^C^HatZZ^fJ:^^^^^^^  in  coo«ideratl„„ 

cosh,  meroha„d'i.e  or  oiho7ZL  >L         ^^J'",;^""''  ^""''^  '""''•'  •"^^'"'«'«  i» 
and  would  asrf^t  t  .en.  t    rbu^ilirT  ^^^''""r*  *  W«'«'»  ^  ^"'t  Hope, ' 

the  plaintiff,  i>  the  due  paVi  "nf  of;?  '°  "  "'"*'*"  ^  responsible  to 
«an.e  ever  become  due  to  'rpiltiffs  bv  .f"  "^^T'  ^''''  ""'«"''*  '^- 
should  the  I:»tter  fail  to  pay  the ttf^  ^  T  .^°^"""'  *  ^ulsh,  .nd 
the  guarantee  so  given  sLuldtetltfnul  '  '*  '"'  '"'*''^'  »«««<*  »'"'» 

accounts  and  general  balanes  andTIZl^  ^T"''"^'  *"  "'^^^  "'"^  »««*  «" 
tin  revoked,  an'  00  Jgr;^^^^^^^^ 

undertaking.     That  the  nllnff    a         f  P'"'"''^'  °^  discontinuing  his  «,id 
&  Walsh  whilst  thtd'gtlt^^^^^^^^^  M°^™o 

1857,  when  ther«  came  to  rZ  a„d  /"''I."''''*'  "'*  ""«'  '«>«  y««r 

I|laintiffs  the  «„«   of  £734  4s    id    X"!  f "  ^  *'°^"'"''*  ^-^^«''  *«' »>« 
Btated  and  settled  between  them  and  f  I   f '  *  ^^"^"''b.l^ncrof  account 
,    ^''-' two  promisso^  note  Lfl^^^^^^^^^^ 

' th, plaintiffs  subsequently  loJeTd  f„,    ^ ?  ^^'^  ""^  "^''^  "''^^  »^«  "'tes 
ment  still  remained\np„fdZ"^!rfi^^^^  '*'^'  »•""  ^l'"  J«dg- 

f-dant,  in  virtue  of  thfab  "e^^^^^^  \^^^^^^  thereof  the  dl 

of  ^00,  and  prayed  judJenfr^S  ^^   F  ^  "'^^  P'^^i^^ff- ^r  the  sum 

addition  to  the^lL,  ^leJded  bXtr^^  .  "  ''^  '''  '*'«-^--*'  •» 
among  other  things,  that  the  defendanrj! T  Z  ^  "  i'^'-^^pto.re  en  d^t, 
himselfunconditiLallyliaKrtr  l'     /i^'*  «"""'"*^  *^'«»  °«"«»de; 

ofMcDermotA  Walsh  betg^tvrt^r^"'''"^^^^ 
they  not  proved  to  be  insolvenrbut  tL  Tk  "''  """*  '^"^  "*»'  <»»'y  ''«« 
knowledge  Of  the  plainti^^L^d  ^^^11^3^''-  ''Z  ^^'  *^  ^^^ 
much  greater  value  than  the  amount  of  thS-  ^^\  »'»'«noveabIe  property  of 
^73448.1d.,d«ethepIaintirwh-Kff  ""'*'*'**'  ""'"'*'■'«  *<>«»««»  of 
institution  of  the  actlt  an^f  ^^^^^^^^^^  ^f;  ^^"^  P"--'^  »»  *^e 

immoveable  property,  t^etht  wi  hTl  JTH  ""'  '^  *••*  '^'^  °'°'«'W«  «»«» 
pena^,  by  taking  th   1^^'  l^^L^'^''^"^''  ""^  «*«'  """^^tal  ex- 

de.rSjteh'edeed,;7wthT^^^ 

inf»vouf.of  the  plaintiffs  for  the  saidT™.  nf  ^lo.  .      "O'tg^^ed  the  same 

peated  •  description  of  the  10,11^1.1  ^^^*  ^'''  "'  ^he  plea  also  «v 

"PUBU  in  oourt  the  necessary  funds  to  en- 
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'  able  the  plaintiffs  Ho  diuusa  this  immoveable  property,  and  prayed  that  the  ac- 
tion, for  the  present,  be  dismissed,  with  coats. 

The  plaintiffs  demurred  to  this  plea. 

Vannovoug,  in  support  of  the  demurrer,  pleaded,  tl^nt^the  allegation  in  the 
plea  amounted  to  an  tar.ception  de  dUcm»ion,  and  ought  theroFore  to  have  been 
urged  by  a  dilatory  plea  or  exception  dilatoire,  and  oould  not  bo  made  the  sub- 
I  ject  of  a  temporary  exception  m  droit ;  and  that  when  made  tli*  subjtiot  of  a, 
dilatory  plea,  it  munt  be  liooompanied  by  a  deposit  of  money  to  enable  the  cre- 
ditor to  discuss  the  principal  debtor's  estate,  which  must  be  fully  described  in 
Buch  dilatory  pica  or  exception  dilatoire.  (1) 

Baillargi,  for  defendant,  contended,  that  the  exception  de  discuiiion  oould 
be  as  well  pleaded  by  exception  temporaire  tfl  by  an  exception  dilatoire,  both 
pleas  having  the  same  object,  namely,  to  suspend  temporarily  the  plaintiffs' 
claim ;  (2)  and  that  the  declaration  out  to  have  alleged  the  insolvability  of 
the  principal  debtor,  and  thecau<ion  subrogated  to  all  his  rights.  (3) 

TaschcHeau,  J.  L'ezception  de  discussion  devra  6tn  plaid^e  par  nrie  excep- 
tion dilatoire  et  non  par  une  exception  temporaire  en  droit.  L'ezception  de 
discussion  n'est  que  dilatoire  et  au  moyen  d'icelle  la  caution-  ne  pent  demander 
qn'il  soit  sursis  i.  I'aotion  du  cr^ancier  centre  elle,  la  caution,  josques  aprds  la 
discussion ;  ct  cctte  exception  ne  doit  pas  tendre  ni  conclure  k  ezolure  entidre- 
meot  la  demande  du  cr^ancier,  comme  le  d^fendeftr  a  fait  par  la  pr^sente  ex- 
ception p^remptoire  envdroit  temporaire,  paroeqn'il  detnande^.le  renvoi  de 
Taction  quant  d  present,  au  lieu  de  demander  la  discussion  aux  fins  sus-ez- 
prim^.  Les  autorit^s  cit^s  par  le  d^fendeur  tir^s  de  Pigeftu,  p.  187  sont 
centre  lui. 

Demurrer  maintained. 
Vannovou$,  for  plaintiffs.  ^ 

Baillarge,  for  defendant. 

(R.P.)  ..  • 


(1)  1  Pigean,  pp.  186,  187. 

Pothier,  obligations,  Nos.  410, 412,  413.  '      , 

(2)  1  Pigeau,  pp.  186, 188.  .    /         ~     ,^ 

1  Perriere  Dictionaire  de  droit,  p.  697.  -     "  - 

2  Charondss,  p.  698. 

3  Barlamaqui,  p.  3Qpi        •  ,  J 

2  Merlin  TO.  DiscnssyDii,  p.  97. 

18  Daranton  vo.  OauUonnement,  cap.  2,  sec.  1,  pp.  3^1,343,  346,  352,  367^369,  367, 
374.  W     ■'     ' 

3  Troplong,  cap.  8,  pp.  .363,  369. 

3  ToulUer,  art.  799.  '; 

(3)  Pothier,  Obligations.    Nos.  377, 406.  , 

1  Perriere  Dictionaire  de  droit,  pp.  339, 340. 

IB  Daranton  TO.  Oautionnement,  pp.  419,.  423.  —: 

2  llerlin  TO.  OautioQnement,  p.  99. 

Chitty  Oommercial  Law  TO.  Guarantee,  p.  326. 

Fell  on  Mercantile  Guarantee,  p.  160.  *     . 
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QUEBEC,  3«0  DECEMBER,  I860. 
j  ^"""w  A.  Stuart,  J. 

'('H  TII]E\^T  OF  III8   Win 

for  c.rr.xrj?ji^:":,.'!,''r'''^-'  s-p«'-«»o».«fF.h.H„ 

*to.J..i,  John  b"a,.„h '  .  h  !  f"":; '°  ■"''  f""  "■"  """'•  •«•!"•'  "■• 

"i  th.  2i.h  Au™.,    iS  1'  .'"■*""'  '"  '"""I!  to"-"  'to  20.h  M., 

•k«t  it  w«U,  ,if.  ,!,„  ,„!  "         '  Z  ''""""«'  State,  of  A^,„o.,  ..d 

V^  .  p.n,ir,  of  120  .!^  1  JolibwMloD,  oo„,iotod  th.  dolo„d.„^  .„j  j.. 
Pril„.r  P^°  "^^  ■,"•  *'"'  "  •"•""*  »f  P«J"""«.  00.  moLa,'.  i.. 
^^  .».  .« „^ h,  „«^„,;,  ..  ,„^ i.«t..«of  0'Doo.gh.o,  i..,u^ 

a  subject  of  a  civil  nature  and  th«t\u    a^   T  '      ^^  "'^^  considered  aa 

of  his  wife,  on  the  grlVthat  Ll  I  '""'  ''^  *'''"''™  ''*'''«  ^^  ^''««" 
h»«ba„dV  business^  1  L  r^  ""  ."  T"*  '"''•'  *"*^'""^  "«""»  «f  »«er 
•ct  coa^plained  of*  '^  """""^^  ***  '"^'"  '"''*  hia  authority  to  do  the 

^'^^:^i:^7::^^^  ^--^  %  aetting.side- 

the  complainant  was  cle^flv  !!»  Kl   k!!,       ^.""'"P''  *^"'*°'*«'*  ^»'  <">  ^-half  of 

to  presu.^  that  ^^^^M.L::^^^  «  * 

^uc^i'n,  for  complainant.  ^  ;  ^^^ 

ifoft  «fc /m«e,  for  delendant 


and  recover  then 
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QUEBEC,  3iD  NOVEURER,  1800.  '     ' 

Coram  J.  T.  TahoiiIcriau,  Awt.  J.  '' 

No.  423. 
(  Maxhum  ot  aL  vs.  Stafford. 

Auction  Bali — Liability  or  Puroiiaher.  , 

Held  ;-Th«t  wh«rea  purohaMrat  an  aaellon  rnftiMw  tf  pay  in  ootApllaneo  with  tlieoondltloni  of  Ml*, 
thoffiiod*,  after  nntlottto  lilm,  majr  beTB-mold,  and  an  action  will  lla  axalnxt  him  tor  the 
dlffl>raqoe  b«twm>n  the  prioeurihe  dipt aud  Micond  mIo,  (oiathcr  with  all  IheooaU  and  oharfaa 
thereby  incurred.   . 

The  plaintiffii  acting  aa  aQotipqeorfl,  at  an  auction  aale  which  took  place  on 
the  19th  Nov.,  1867^  the  conditions  of  which  were  :—"  Gash  on  adjudication — 
"  the  articles  aw  in  charge  of  the  agent  of  the  Trinity  House,  and  are  sold  with- 
"out  any  guoranteo  on  the  part  of  the  vendors  as  to  quality  or  quantity ;  they 
"  are  sold  free  of  any  charge  for  storage  to  the  1st  of  May  neit— after  which 
'•the  purchaser  will  be  subject  to  charge,"  adjudged  to  the  defendant  certain 
goods,  wares  and  merchandise  amounting  to  the  sum  of  £176  currency. 

The  defendant  having  refused  to  pay,  the  plaintiffs  notified  him  that  on  tho 
24lh  of  the  some  month  of  November  they  would  re-sell  the  goo48  at  his/u//« 
enchere,  and  accordingly,  on  this  day,  the  defendant  not  having  paid,  the  plain- 
tiffs ro-8old  the  goods  to  one  Julien  for  the  sum  of  £135  cy.,  on  tho  same  con- 
ditions as  the  first  sale.  In  the  mpnth  of  February  following  the  plaintiffs 
brought  their  action  to  recover  from  the  defendant  the  sum  of  £53  lis.  Od.,  to 
wit:  £40,  being  thedifferoftoe  Wween  the  first  and  second  sale,  and  £13  Us 
Od.,  costs  and  chan-ge^  of  the.|0oond  fale. 

Pleo — firstly,  by  perpetual  eiception — misrepresentation  of  place  and  condi- 
tion of  the  goods,  and  refusol  of  plaintiffii  to  give  a  delivery  order ;  and,  second- 
ly, the  general  issue. 
The  plaintiffs  proved  their  case ;  the  defendant  adduced  no  evidence. 
VannovouB,  for  defendant : — The  action  as  brought  does  not  lie,  inasmuch  as 
the  property  or  the  goods  sold  passed  to  the  defendant  on  adjudiofttlon.    When 
the  terms  of  the  sale  are  agreed  on  and  the  bargain  is  struck,  an4  everything 
the  seller  has  to  do  with  the  thing  is  complete,  the  contract  bi^mes  abso- 
lute without  actual  payment  Or  delivery,  and  the  property  and  risle  incident  to 
Uie  goods  rest  with  the  buyer.    7  East  Rep.  671 ;  6  B.  &  0.  360 ;  Poth.  Vente, 
No.  309;  ^Kent,XJom.  4?3j  Poth.  Vente,  Nos.  290,476;  Troplong,  Vente, 
679,  687 ;  6  Maro^drf,  p.  296  ;  3  Camp.  Rep.  425 ;  1  Queen's  Bench  Reports, 
p.  595.      The  defendant  having,  therefore,   onco  become  the  proprietor,  the 
plaintiflfe  ceased  to  have  any  control  and  could  not  re-sell ;  their  remedy  was 
for  the  price,  if  they  would  hold  the  defendant  to  his  bargain.     The  non-pay- 
ment gave  to  the  unpaid  vendor  a  right  to  demand  la  risolution  de  la  vente, 
but  the  property  in  the  meanwhile  had  passed  to  tho  vendee,  and  he  only  could 
re-sell  to  a  third  person.  \         ' 

Kerr,  for  plaintiffs :— A  sale  for  cash  in  Lower  Canada  oonveys  no  right  in 
the  article  sold  to  the  vendee  on  payment;  and  even  in  such  oases  where  tbd 
-irticlca  haro-beeo^delivefwl^  rite^TOflderhtfr^hifrf^  of  wveudiuatiuu  Vattwt= 
tnd  recover  them— Troplong,  Pri.  A  Hypo.  No.  188.  Thevdefendant  had  there-  -, 
■■       .  .    ■•         ,,-v  ■  ■     ■  '■■  I 
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.On.,  which  I  h«,  bJf„^lVc^'"'•■^  '•  "•'  "•"'^  «•«*•  •  oont;:^ 

-f  «oh  ho  hM  cone  Je?^'''';::/:;;"-;'';  ••"^-n-  b.ew.„  .h,  pri«  I 
•«K  togoihor  with  .h«  oo.t  .^J  !  th.t  whioh  wm  obuinod  .t  the  «K,ood  ' 
«••«  ha.  been  .anctildr  nul  r      '*^  ""''~'-     '^'"'  '°"«»  •'^''P^  '«  'hi. , 

••  io  that  CMC  thoTenlTl  0  ^r"  n  "  ^"'"  ^^^  '''^  ''  "«»  '»  '"  '«  ?«*■"- 
PUintiff-  have  odoptLt  he  ^^TT  ^  ""  '"'"^^  *^*''««"  »•••  <>*''«'•     Th. 

^'''"/'W/i^Acrr,  forplaintifli  Judgment  for  pltlnUft. 

Kfln«<n;<,tt8,|br  the  defendant.' 
(«  P.)- 

.       _  ^^^«T  OF  QUEEN'S  BENCH,  1861 

^UVAt,  J,    MONDELET,  J.,   BrunmaU,   J.  '       ' 


DUNCAN  MoPARLANE  etal, 

(J'iatnlift  in  t/k«  Court  ««/o«.,) 


AppaUAHTS  J 


JOHN  O.  MACKENZIE  rt  .1.,  f' 

■     ■(^"^'I'^f  V  the  Caurt  below,) 


_  »•  CONTRA. 

UN  A  Caoss  Appeal  between  the  same  PaVi^s, 


.^ 


»-. 


*»•»  t^e  deoJawtioM  in  .u^h  deed.  «..!,-         .  . 

l^plaintrir.  ..d John  6.  iS^^S  "^1,'!!''''  {J^  5"''**"  ^""J*-  ^cParlane  «. 
^^Mamio^^^  ^•""»  Whitcford,  .nd  Jol^  Lovell.  on  their 


■hiUingB  and  nin( 
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The  Judgmfliit  j»M  rroorded  in  the  fullowing  Uriu  •  €^^ 

««iU  of  thtoooU»Uti<m  r.i«Kl  by  th«  naid  pUin.iff  to  tho  docl.r.tion.  of  thi  .  "^•*''-  ^ 
w»mW««  tauis  in  this  mum,  .nd  upon  th«  meriu  of  th«  J,man<h  «n  uisie 
.rrflt,  h«»ing  otamin«d  the  proceodinKi,  proof  of  record,  «nd  delibenit«l  — 
[  C'onwdering  thnt  the  wiid  portl«8  ooi»t4MtinK  the  deolarutron  of  th«  tirr«  mim  'by 
th«m  MTerally  filed  in  thi.  oaow,  have  not  ei.tobli.hed  the  material  averment,  of 
the  Mid  oonte«t,tion  ;  and  oonaiderinK  that  the  Miid  tien  mim,  John  Gordon  ^ 

M«)kc..,,e  and  William  Whil^^ford,  became  in  K,K,d  faiih,  under  and  by  virtue  of 
the  deed  of  aaa.Knmont  to  them  made  by  the  defendant,  a.  in  hia  aaid  conteati^ 
tion  alleged,  the  aaaignoea  of  the  eatato  of  the  defendant,  to  wit  of  hi.  .took  in 
[  trade,  dobu  and  effoota,  and  tru.tco.  of  hi.  .aid  eaUte  for  the  benefit  of  hi.  ere- 

ditor.,  with  power  to  realiie  the  wiid  eatnto  for  tho  beat  .dv,nt«Ko  of  the  ..id      

creditor..     And  did  in  like  good  fuith,  and  for  the  like  advantage  of  the  »id 
[  creditor,  a... ueh  awignee.  and  truatees,  rcaliao  the  .aid  estate,  by  filing  tho 
«me.to  John  Loveil,  another  of  tho  «a1d  tier»  snim,  by  deed  of  mIo  to  him,  by 
them  made,  u  in  tho  aafci  contoaUtion  .Jatod,  for  tho  oonaideration  in  tho  .aid 
deed  of  Mie  Kt  forth      And  considering  that  no  fraud  or  collusion  hath  boon 
esUblishcd  agaioHt  thb  .aid  tiers  miara,  or  either  of  them,  as  alleged  in  the  .aid 
contestation  by  tho  (aid  «»ignment  and  mIc  severajly  ,„«do  a.  aforcanid,  doth 
dismiss  the  oontestatidvi  as  regards  tho  raid  tierssaisis,  John  LoveH,  but  without 
""'^T  .i  «'""''«ri"«  th"*  in  and  by  tho  said  deed,  of  alignment  and  «le. 
..Id  John  Gordon  Macken.io,  and  William  Whiteford,  aasignee.  and  trustee.  ^ 
•foresaid,  became  entitled  to  receive,  and  received  the  said  consideration  money 
of  the  said  sale,  for  the  benefit  of  defendant's  creditors,  and  among  others  of 
the  contesting  parties,  and  as  such  have  thereby  to  account  and  pay  to  the  said 
contesting  party,  their  dividend  or  rateable  proportion,  of  the  »id  consideration 
M  .Dd  upon  the  amount  of  their  claim  against  the  said  estate,  notwithstanding 
the  clause  m  the  raid  deed  of  assignment  contained.  limiting  such  dividend  or 
proportion,  to  tho  creditori  consenting  to  defendant's  discharge,  by  virtue  of  the        ' 
Mid  deed  of  assignment ;  which  said  limitation  is  by  this  Court  declared  to  b« 
meffecttml  with  reference  to  (ho  daim  of  the  «.id  contesting  partlc-Doth 
maintain  the  said  contestation  in  respect  of  the  said  dividend  proportion,  and 
doth  condemn  the  Baid  tiers  s^isis  John   Gordon   Mackeniio  and   William 
Whiteford.  jointly  and  severmlly  toaccouni  and  pay  to  the  said^contesting  partie. 
within  fift^n^days  after  «,rvioe  uj^n  them  or  either  of  them  of  this  judgment, 
their  sud  dmdend  or  rateable  proportion  upon  tho  estate  of  the  defendant,  and 
of  the  oonmdenitionmoney  aforesaid,  Under  the  said  deed  of  sale;  failing  which, 
that  the  nid  tiers  saisis  John  Gordon  Maoken.ie,  and  William  Whiteford.  do 
W  joinUy  and  sevendly  to  the  said  contesting  parties,  plaintiib  par  reprise 
^instance,  the  amount  of  their  said  debt,  interest  and  costs,  and  subsequent 

costs  under  Md  by  yirtne  of  the  judgment  obtained  by  the  said  plaintiff  Duncan 
MsoFarlano,  against  the  said  defendant,  on  the  twenty-third  day  of  October.  •        ^- 
one  thousand  eight  hundred  and  fifty-four ;  and  nsmely  tho  sum  of  two  hun- 

-^JTlggmBnt^.with  interest  apoi^titeaunrofiWhuudiwl  ami  ten  ponnda  ten 
•hjUings  and  ninepenoe,  from  (he  twentieth  day  of  January,  one  tiiouaand  eight 


■■*,■*.■ 


4 

.1 


-'■~. 


J 


f 


IM 


mv^09  qmitm  brnch.  mi. 


■•MfcA*  il.  •um  of  nin«>tmia  nounda  r<>urlMn  .hllNnn  .-j  a  /"iBwwi,  utM  u  (ka 

1  he  followirtg  art!  in  iwb«Ui,<w  th«  MmfilM  af  ||m  Hon„„,.M-  I    i         ,  . 

o*  (i<ioidea  in  th«  Mmii  Mnan  ■■  i..ai  i i        •  -■"•nnp^     w  will 

prinojpl.'*  havn  J«,cn  involved.  !^  »^^i£3r  * 

The  fiicu  ■how  thut  th«  clobtor,  William  Ilarrr  Dnll.U  «Si     ''^]^i»'**n 

I.U,  Duncan  M«,Fa  .no "^G™  To  C     ,  T  '""•'  ^'^  P"'''"'^'  *"• 
n,pr«K,nUtiv-,  brought  hi  .  Z    .„V^  U    'J^  !!  """  '"  *'"  '"'* »»'  '"^« 

.  r  c^ij..  on,.„o„th  »^ro.chi.jud;J:il;i^,;  :;.Xtj-^^^^^^^^^ 

1864,  Pstinle  eieouted  the  volunt/irv  aMitfn.,.«n»  «#•!.•     I    u  •  *    ""P*' 

in  fav-^  Maclren.io  and  WhiL'fo7t;o  of  he' '  ',"  '"'*  "'  '""'• 
followffifd.;  cKooutod  a  deed  of  Zof  the  whole  of  Th'^'f"^'  '^  ""  *"• 
Other  re^ponint,  who  wa.  aim,  a  ZtvLZ      ■  *"'**  **»  ^^''^•"'  *•"• 

the  compo-ition.  The  pI.i«t7Ma  Farne  onl^^^^^^^  "  V"^^'  '^^'"'^ 
'  .  aaisie  arrit,  to  attach  the  eatatc  in  thThand   oJ th-  ^  ^'*''  '"*''* '"'» 

tion  of  hi.  judKmcDt  •  to  thi.  il.„!  ?      /       "^P*""*'"*-.  in  Mti.f«^ 

,  pw«w.i*u.i™g.f»iir,,fflBft  b,vJi*'f5'''°'•''• 
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Un  ,«id  .t  (!.•  time,  wUhe»»  .nj  •drerti«ml,„t  df|h^n,p*i,,  „r  r«Ka1.r 
r    «  !  f"«  »*•"  -^'-^  «n  th.  Kro««d  timt  m  urn  Iwd  -MfforJd      But 

h.«^.,n,.      Had  th«  property   be.,n    brough.  to  .   ,„d.<,i.l  Mte/it  wouj 
h.»t,  b«m  oompctont  for  the  appoll.nu  to  .pp.„r  there.  «„a  by  wkbg  thi,!,  bid^ 
«..ur,  th,  full  TiJu,  thcn^of  b^lng  r..li.«l.     Th.l.wnK,mi.  «H„pIe,«lMi,,  ^ 
I  »  .he  d.,.„but.on  of  the  innolvenf.  «jute.  .„d  it,  proJu^  b,  thi  pubLtion 
wh,ch  «pr«u„.ed    to  take  pl.oe  of  tudicUl  ..!«.,  gt,«r..,r^  ,..  „;,iton.  th.. 
n..«««ry  «pp„rtu«,tle.  foi^proUcting  their  i„,eri.t«.  Ag.«,.  tho  r««p«„do„U  .eenw 
to  h«o  .otml  on  th«  erroncpu.  •uppo^Uion.  th.t  tl»  d^d.  wer-Vroof  of  the7 
«»ot«„U^.K..„.t  the  .ppelUnt.,  .IthouRh  no^p„rtic«  thoref .    Thi,  e.nnot  be,  u 

T7 1'lar   1  y  ■"'  "'''*""™  ''**''°  •"""  »»»•"  ^»'«  «•<"»•""  '•>•  p-rti.. 

to  the  deed-  appeared  before  DoUrlee.  •n<deol«r*d  .  certMn  .Ute  of  thing,  to 
ei..t,  «^w«)n  thom«ei»«,.  .ffooting  Jn  no  reepeot  the  appwlknte.  and  otheni 
«ho  wl^o  parties  thereto,  and  are  inoperative  for  a  btading  aoknowledg- 
mcnt  ..  again.,  th«  m-ohenf.  eaUte,' having  been  made  alW  hi.  di^jitj. 
The  respondent,  agreed  to  the  term,  of  tho«.  deed.,  and  dl«han<ed  theiV 
obtor  i  they  are  thom^eivo.  bound  b^  the  deed..  Not  ,o  the  .ppellanfTMrn^Far- 
Une  alwayii  objected  to  thin  ai;rangemteiit. 

The  true  prinolple  applioifcle  in  ,hi.  r«,peot  wm  declared  1,^  the  deoi.ion  of 
BrjHon  V,.  I).ck«,n,*  m  the  contest  that  there,  arose  »  reg«d.  the  estfcf  of 
U..  .nsoivent  Sawteil.     In  that  casi  piek«,n  b.d  a  jadX.,  the  «me  o„ 
which  the  .o«>Iyent'.  e.t.te  wa.  re.li«,d.  and  yet  it  wo.  decided  ••  be  no  prTf 
u  sgaiDst  an  oppoaing  cr^litor  contesting,  who  had  himwlf  prov^i  hi.  claim 
For  the  present  caw,  the  nnpondent.  have  much  le«  evidMce  ihan  Diofawn 
tad^Thy  have  the  men  declaration  of  themselves,  in  conjunctic  with  thefr 
tMtgpd  debtor  after  hi.  adniitted  inwivency,  an  act  inter  alia,  a.  regard,  th. 
*Ppo  lants,  who  have  proved  their  debt,  which  1.  not  only  not  deni«f  but  i.  ex- 
pressly admitted  in  thewhedule  of  cteditoi..  Itwa.  tocnmbenton  the  •.pondent. 
to  h.v«  produced  proper  and  sufficient  evidence  of  their  claims,  which  tbev 
have  not  done.    On  this  ground  done,  I  would  be  prepaid  to  mem  the 
judgment  of  the  Court  belo#.  '    « -tbib.  me 

Wi'O'Wt^to  U.e  controveny.    Ou,  law  n^uire.  that  the^  Aould  be-t^^ 
S!l."^'^I\!f  "^  distribution  of  the  inwlyenf.  esUto.    It  impD-eew 
««^ute   ^b.lity  on  the  debtor,  once  in«Iv«.t,   to  e™,*.^   JZ  t 
^  d»po«l  of  hu  riitat,,  wbiQh  by  nparation  of  1m>  beuomei  the  i«upirty  ri. 
«BH6L.0.ll,.ifc 
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t.K«F.riMi^^  oAjditorB.  as  pledge  to  them  and  all  of  them,  ao  that  cODvevancea  of  It  U 
M^^l^^^  totally  inoperative  without  the  consent  of  .Uhe Tedira  T^ 
J.  ^ordmanceaofthe  French  kings  are  ^^^^^^^^ 

S  TT  ^'^'''  •'"""""«  ••"  P'*"-''^-    The«,  ordinances    « 

.biB^|Dg  upon  the  Courts,  as  part  of  the  law  of  this  country. 

thJd!^  ^Tn"*?"?!"*  *''**  '^'''  "'"'  "•'  ''™"'^ '"  *••«  arrangement,  made  fo, 
the  disposal  of  Delisle's  assets,  and  that  the  parties  being  in  good  faith    1 
agreements  should  be  maintained.     There  haTbeen  no  dL^  todc  ™ud' 

dl  nofexi  ?   "h     '  i""  ^"  ""''''  "^  "*™'"''«  •"»  '''«"^«»'  -ptem  which 
aoM  not  exist,  and  u  nnknown  tp  our  laws  /  -.« 

»  ^.!ld  rrf  """""'y  ■»»■»  I""-  "»'  ii  i.  not  in  thoir  po,.,  to  4, 

note  wUho'ut  d  Jl^l'^^;!'''  1^",''^  '"'I""'''  "^  *•"*"  '*^ 
MaoHarian,  ~«ld  no.  it'll^^y  .™  tl^T  .t""?" '^ ''t  " '''■' 

::^rt£SJn„"r-t^%£«-'«X»™,^^^^^^^ 

Crt  .„  of  „pi„i.rZ.T.  ^r^       »'«■«"  00...  .a  ,0  WA  m 

IbbkaSi  tp„,dnf„r  .  Ion,  JS^tl     •  ff  '""*"'•  T*^" 

•^  I«Jon.  of  it  in  an  i^.;    °! '^.  ™'  """^  '"''•  '855/S.  ]» 

«»«r««»oo..h.„b,tr;tXplrt/iKdt°'"j°' "^  ^ 

«J,  .l»e  parlj  oonld  1„„  J^  ftaiwCd  ™  1  ?'"  '"  ""  «K«^ 

««J  «>«ld  l«,e  n..d.  WalS^"   rL'Tr',-'"'.*''"'^*'''^ 
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.  to  maintain  that  the  property  was  mid  for  little  or  nothioR,  or  under  its  value  »Uc'«i«M«t 
or  such  other  grounds  as  may  be  available  to  them.     The  judi^ment  is  erroneous  MMkliSirt  .L 
in  another  particular,  in  decreeing  that,  in  default  of  a  rateable  proportion  beinir 
paid  to  th«  appellants,  they  shall  be  paid  thoir  debt,  interest  and  costs  in  full 
They  ought  not  to  be  awarded  the  full  amount  of  their  debt  unlew  the  estate 
be  sufficient  to  pay  in  full. 

What  we  have  to  deal  with  is  our  own  law,  and  sanctioning  its  principles 
our  Legislature  has  recently  given  a  remedy  in  certain  analogous  cases.  I  refet 
to  the  87th  Cap.  of  the  Consolid»ited  Statutes  of  L.  Canada,  (soe  p.  811)  by 
which  not  only  is  creditor  entitled  to  taisi^'arrit,  if  the  debtor  refuses  to  com- 
promise or  arrange  with  his  creditors,  but  even  to  capias,  or  if  he  refuses  to  make  a 
cemonde  liens  for  the  benefit  of  his  creditors  generally.;  If  he  refuses  to  do 

,  either,  he  is  held  to  be  about  to  secrete  his  estate,  with  intent  to  defraud  his 

creditors  genejiiJIy,  or  the  plaintifiF  in  particular.  The  present  case  arose  before 
the  passing  of  that  law,  but  unquestionably  the  arrangement  made  was  to  the 
prejudice  of  the  plaintiff  in  particular,  and  had  illegal  conditions  attached  to  it 

MoNDBLET,  J.  The  reasons  I  have  for  concurring  in  this  judgment  are  the 
same  as  have  been  given  by  me  on  the  occasion  Of  other  judgments  rendered 
by  this  Court.  It  is  not  necessary  for  us  to  find  actual  premeditated  fraud  to 
hold  such  arrangements  invalid-  It  is  suflicient  that  there  should  be  legal 
fraud,  resulting  from  the  presumption  of  inequality  in  unauthorized  appropria. 
tions  of  the  debtor's  property.  By  the  law  of  Lower  Canada  the  moment/  a 
debtor  is  en  diconfiture,  his  property  becomes  the  gage  of  all  his  crwiitors 
equally. 

|;i%:  The  following  is  the  judgment  of  the  Queen's  Bench  as  entered  of  record:— 
The  Court  of: Our  Ii^dy  the  Queen,  no^  here         *  *  *         * 

Seeing  that  the  deed  of  composition  and  Assignment  in  qm»tion  between  the 
parties  in  this  cause,  beating  date  the  twentysecond  day  of  September,  one 
thousand  eight  hundred  an#:afty-four,  before  Mtre.  Doucet  and  his  colleague 
notaries  at  Montreal,  was  one  univermrum  honomm,  and  was  made  and  entered* 
into  by  said  William  H.  Delisle,  a  debtor  notorio^8ly  insolvent,  upon  the  express 
flonditiQB'that  the  creditors,  parties  to  the  same/should  give  and  grant  to  him 
^Ml  and  final  disohaige  and  acquittance  of  all  further  claim  or  demand  gene- 
rally whataoerer,  and  not  othiBrwisej^^^  '         V 

Seeing  that  the  appellants  as  representing  tlieWl*«W5anMaoFariane,  the 
plaintiff  in  the  Court  below,  are  not  bi)und  by  th^  said  de^dTHoTteiBfrnarUcs 
thereto,  and  that  the  same  was  made  in  jirejudioe  ^  his  rights,  as  a  then«St: 
ing  creditor  recognuled  by  the  ju&gment  by  him  suWuently  obtained  against 
the  said  William  H.  Delisle,  to  iRt  on  twenty-third  duV  of  October,  one  thousand 
eight  hnpdred  and  fifty-fopr,  in  the  Superior  Court  aiMontreal,  and  that  such 
de*i  being  re.  inter  aliot  acta,  and  importing  upon  its  fU  an  Ulegal  preference  of 
certain  creditors,  is  inoperative  ^n  so  fkr  as  concerns  the  kte  Duncan  MaoFarlane 
and  the  said  appeUants,  and|ipnferred  no  trust  power  in  faVour  of  the  said  respon- 
dentii  John  G.  Maokensie  and  Williani.Whiteford,  as  by  them  asserted ; 

8eeing_that  the  sale  of  thewhole  of  the  estate  andVeftecta  of  the  said 
Til-      TT  T^  1- 1         ,        troBBBSby  thereapondenis  Jphn  G.  BaoEenrie' 
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XMi^tane  et  *nd  William  Whiteford   ♦«»  tUa  »«=.,     j     .  -»  .     ,      ""       '         ""• ' — " • 

-it-X-...,.  third  d.y  of  Cm" '„!ltZ'T     K  ^f"  '"""•  '^"«  ^"«  *«  '"»'?■ 

•nd  with  „p,o„  raZZ  ?„,;'""  '.  "^  '"•»  »ilh  .  Ml  k„„,Mg,  of, 

f'J,  ..d  .h«  tb.  Lid  J.  ?„.  . '5  •         •'°''°.  •""'"■  "  •  """""O'.  —  . 

of  ..le  ..r. .™.  :.dt«  It  d'Trri^^^^^^^^^ "".- '-  "• »"  --' 

lci|Mi«.ia«tl„,pp.||„„.      °'°"""°"°"'''°"'"»«n<leno.of  theiroM- 

•ing  Ihit  the  mpondcnts  have   wholly  T.il^  .       .  ,,.  . 
...wcr.  u,  .ho  oooteaWo.  of  .heir  d^  ^^  ^  j^. '''f.'"""'  """  j"^  "^ 
up  by  the  appellants  •  '*'"  "^P<^"vely  "s.  garnishees,  set 

^    ana  the  conelnsiortS'jr^^^^^^^^^  [^ I^t  »  ^^A"^'' 

wititrs::^:^;?^,^;;^^^^ 

March,  one  thousand  eightl  Id  Tnd  M^T^  '"  i''  *''"*^-*"*  '^"^  "^ 
reversed,  annulled  and  L  aslSe  .„d  ^If?-  *'  '''  """^  *••«  '»«"«  '>«"t>y  » 
the  Court  below  ought"  hJ^Vven  'tZ.  i'^  "^i""'"  '•»«  J^-^g^ent  which 
'  ment  and  said  deed  of  sale  to  1  '  ^  tT  i"***  '^  «>«»po«ition  and  assign- 
-od  inope^tive  as  agltth^  Z^ul'tl  Sll  Th  ''''''•  '^'^^  ^'^ 
reason  of  the  insufficiency  of  thernrplr  ^  "'''''*'  considered  that,  b, 

.-deachof  the»,do,  witr:„:!":L^hr:  H^^^^^^^^ 

ceived.  Xuh^^^thJ^telsIn/e^^.^^t'"'"'  ''''"^"^  »^  *»'«->'«- 

pertain,  in  thepren.isei,^a7d  that^he  Jf  *     ?''*"  "*  *"  '*'  ""^  J»-««» -P" 
-  Pa^totheappdCTC<^tfjlttrf„r^^^^^^ 

CroM  A  Bancro/tl  for  MabParltne  &  al.  '     Judgment  reversed. 

-4.  <fe  IT.  J?pi«r<«i»,  for  MackcMie  &  al 
■^G.  Johnson,  Q.  C,  Counsel. 

(a.  0.)  .  ,  ■  *  ;^ 
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COCR  SUPERIEURE, 
District  db  Richelieu. 


lis 


80REL,  13  PEVRIER,  1801. 

Comm  BauNEAU,  J. 

No.   169. 
^V<^'^»«»e  \B.  Guivremont. 

tlve  de  la  Province  du  Canada.  WgWatlf,  ou  Ue  lAssembltfe  UgMt- 

requise  ea  pJpML^el^  dern.er  sans  avoir  la  qualifioatioa 

fS«etpourL  '       ""'  '"  """^'^^^^^io"  desStatuts  en  tela  cas 

notre  droit  toutes  aotionB  naissent  dMnAntnf.   a  Y  ,  h"®  P" 

«,  ..«m  d.  «,  d.,  ««,.  de  droi,.  .i  «  ..«,  le  dj^u nXTt     ~ 

iZT^ZZ^l^  T '"'  '"i  ^""^  «-Wi-. J'o«i.i «  ™Li 
«nii^  la  penaliM  dont  U  s  apt.  La  qaestioQ  soolev^  nar  la  D^fenae  nn  .JmU 
Plaid^e  par  le  D6fende«r  et  but  laqueUe  cette  OoJZr^u^tZlZ 
prononoer  d&ide  de  Buite  le  adrt  de  la  ^.i.  «  -ii.  J!-"!^?!!'  '^^^  ^  "^ 


;«v„«        j/  -7    1 i««l«e"8  OTiM  uoup  est  maintenaat 

prononoer  d&ide  de  Bnite  le  adrt  de  la  oaurie  Bi  elle  Be  trouve  fondde. 
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!!<««  .        Le  Demandeur  dims  son  action  n'invoquait  auoune  loi  ou  statut  en  partibulier 
0«*vH,«o„,.  ma,«  so  coDtontait  de  se  sorfir  de  lexpression  g^o^rale  " oontre  la  forme  des' 
«Utute  en  tela  ca.,  faits  et  pourvus,"  ce  n'a  6t^  que  lora  de  rai^utnent  et  de  la 
plaidoirie  que  Ion  voit  qu'il  a'appuie  sur  le  chap.  3  des  statuts  refondus  du 
Canada  int.tul^ :  AcU  qui  itablit  de,  dUpo,ition,  ,pccioth,  concemant  le,  de„x 
chambte,  du  Parlement  Provincial    Le  I^niandeur  invoque  la  7e  olauae  de 
*et  acte,  cqtame  servant  de  base  A  son  droit  d'action  ;  elie  ae  lit  oomme  suit  ■ 
Nnl  e  personne  deolar^e  par  la  section  pr^c^dente,  ou  par  toute  autre  loi,  i„- 
habile  4  6tre  ^lue  membre  du  Conseil  I^dgislatif  ou  de  1* Assemble  Legislative 
ne  siegera  ni  ne  voter*  dans  la  cbambre  a  I'egard  de  laquelle  elle  eat  d^larie 
ineligible  tant  qu'elle  sera  sous  le  coup  de  cette  inhabilit^. 
«  '•  2.  Et  si  une  personne  ineligible  ou  d^clar^  inhabile  k  sieger  ou  4  voter 
^^  dans  le  CQnseil  L^gislatif  ou  dans  I'Assembl^e  Legislative  par  le.  4e,  5e  et 
Zt  fleotions.  y  si6ge  ou  vote,  elle  encourra  par  14  une  amende  de  «2000  pour 
'  tout  et  chaque  jour  qu'elle  aura  ainsi  si^ge  ou  vot6 ;  et  cette  somme  pourra 
i  etre  reoouvree  d'elle  par  quiconque.en  fera  la  poursuite,  par  action  de  dette 

,       .  bill,  denonciation  ou  plainte  devant  uneCour  de  Jurisdiction  comp^tente  en 

*' cette  Province.  / 

/  Cette  clause  que  je  viens  de  lire  dit  done  deux  cho^s  bien  distinctea  I'une  de 

1  autre  etseparee  I'une  de  I'autre,  d'abord  elle  fai/ defense  4  .toute  personne 
disquahfiee  par  la  section  pr^cedente,  ou_par  toute  Jutre  loi,  de  singer  ou  voter 
dans  aucune  des  deux  cbambres.  Peuxifejnemeiit,  elle  inflige  une  p^nalite 
centre  la  personne  disqualie^e  qui  siege  oh  vote/mais  il  faut  qu'elle  soit  ainsi 
diaquahfi^e  par  la  4e,  5e  et  6e  sections  ^recedfentes  et  non  par  d'autr^  •  et 
queles  Bont  maintenant  ccs  personnes?  J«  va/s  lire  en  entier  et  une  par  une 
lea  trois  sections  pour  voir  si  Ton  j  trouve  hdadix  Defendeur  et  d'abord^la  4e 
section.  /  7 

^^  "  1.  Nulle  personne  acceptant  ou-occu^nt  une  charge,  CQmmission/ou  em- 

ploi,.  permanent  ou  temporaire,  4  la  noudnation  ^e  la  couronne  en  pfette  Pro- 

vince,  auquel  se  rattache  on  salaire/nnuel,  ou  un  honoraire,  alUication  ou 

Emolument,  ou  profit  d'un  genre  f^  montant  quelconque.  veaant~de  la  cou- 

^^  ronne  ne  sera  Eligible  comme  mei&bre  du  Conseii  L^gislatif  ou  ^  I'Assemblee 

LegTslative,  ni  ne-siegera  ni  ne  votera  dans  1' Assemblee 'L6gi<ative  ou  le  Con- 

sell  Legislatif  en  qualite  de  membre  eiu,  tant  qu'elle  occig™  telle  charge 

commission  ou  emploi,"  suit  I'exception  en  faveur  des  mcmbres  du  Coniil 

,  *®^;!*'^*'  certains  autreafonctionnaires,  offioiemde  I'arm^e,  de  la  marine  on  de 

la  milice  et  I'orateur,  mais  comme  I'on  vient  de  voir,  pas  un  mot  de  la  liersonne 

disquahfiee  4  deffcut  de  la  proprit4te  fonoi^re.  - 

La  6e  section.-"  Nulle  personne  quelconque,  ayant  ou  possedant,  entreprenant 

«  ou  executant  direotement  ou  indireotement,  seule  ou  avco  une  autre  par  elle- 

"  meme  ou  I'intermediaire  d'un  syndic  ou  tierce  partie,  un  contrat  ou  mar- 

ch6  avec  Sa  Majestd  ou  aveo  un  officier  au  d6f)attement  public,  se  rattachant 

au  service  public  de  la  Province,  ou  en  verlu  duquel  des  deniers  publics  de  la 

«'  province  devront  6tre  pay^s  pour  aucun  service;  ouvrage,  mati^re  ou  chose, 

ne  sera  Eligible  comme  membre  du  Conseil  X«Sgislatif  ou  de  I'Assemblee 

Legislative,  ni  ne  siegera  ni  ne  votera  dans  I'Assemblee  Legislative,  ou  le 
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-  Consoil  I^gi.laUf  en  quality  d,  mombre  *lu."  V~"~" - 

phrase  qui  a  p„  p^t^^  foduTr  rZaT'  '  '*  P'*'""'*'^)  ^*  -'« 
d'aotion,  o'est  la  iJ^nartiJriT  r""""^""'  O"*'""  quant  A  son  droit 
d'analis;,  en  deJx  Zs   e  »  1 1"*    1^  P'^^'^^  ^'  «««" 

jamais  que  1.  Demanded  Xtomi^  '"ctlturt!;-  T'""  ^^^^  *»»« 
partduprtambule.  *«*  "'"«»P«.-     Ce  statut  est  divis^  en  trois  parties,  4 

^l^^r^i^re  d^r^te  la  continuation  du  Parlement  u^^,  ^  dec^s  du 

2.  La  seoonde  statue  sur  IWgiblit^  des  membres  des  deux  chambres 
Jai's     r^iZ^ruirC-^  -  ^personnes  qu'rvtl  d.o.a- 
chambre.     vSi  tout  r^  te  eU  tr*'?'**"*.  ^*  '''''''  '^"«''-«  «"  >'«utre 
Demandeur.  la  ire  lie  1  1.  t     T     "'  "'"  '"*™  *'"''"''  "-^^  '^  <J'»  '« 
quVile-TKtq^e-Xlonned^lT'""  7"^''"**  ''  "^  ""^"^•'  «"  «"*«»^ 

..bambre"  querD^t^lurernt    rK^""V'''"^^  •*"«  ''""«  ^"^  l'»°tre 
frouve  compris  '       ^       ''  ^''   Constituant  le  OpB:8eil  I^gialaUf.  s'y 

^e«lZ;ri:;:r:2(:^'?"°\  ^e^slatour  dans,  statut,  af.it 
mot  pour  inot.  la&  ilii  Ll  ">  '^'  '^'"'"^"^  '«  '«'  ««^  >*  «"«'»«. 

seulemen't  pour  TepT  abler  i^d '«"  ^     "'""  ''^'^''  ''  '''  P^"''"^^'  »"« 
.    ie  Conseil  L^gislatinxJ^^r.^li      T/"'-''"'  P"'**  •*«  '*  '«'  constitaant 

tine  Ipi  eitanl  ^  "•"""'*"**'  que  pour  ne  pas  sembler  rappeler 

*.q.^tion  est  d  u  ^  etVursi'ir^^^        '"?'  ^"^  '"7"^^^"^  ^«  *"«  ^- 
meiUeure.  '' ^**^**"' "' °>«'"°  «!»",  la  cause  du  Domandeur  sera 

JdivisiontrCt.e.'^^it^^^^^ 
Jecite^.arri.aene^^.,,,:rt^air:Z:^^^^^^ 


:./' 
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Vontte 

VI. 

GutVKinont 


4~ 


Ir-.;     '". 


a.t,5  lo  .ujet  ex  prof««o.  C'e«t  le  chapitro  11  ;  "  j,  g,„,„,,  j,  ,  ^^.^^^ 
made  by^ the  King,  w.th  the  advice  and  consent  of  the  two  houses  of  Harlia- 
ment.  The  parts  of  Statutes  are  the  Title,  the  Preamble,  the  purview  or 
•  body  of  the  Act,  clauses,  provisos,  exceptions,  date  and  royal  assent.  The 
"  title  of  a  Statute  is  no  part  of  a  Statute,  for  it  is  not  the  low,  but  tU  name  or 
tho  description  given  to  it  by  the  rankers."  , 

"  The  title,  howpver,  when  the  intent  is  not  plain  may  slightly  assist  in  re- 
moving  aiubigufcies,  although  it  frequently  nlludes  to  thesubjcot  matter  of  the 
acts  only  in  the  most  general  or  sweeping  terms,  and  very  often  is  not  coex- 
tensive with  the  provisions  of  the  act." 

"The  Preamble  to  a  Statute  usually  confunsnlte  motiv|is  anJipducoments 

to  the  making  of  it,  but  it  also  has  been  held  to  be  no  part  of  the  Statute ;  ia 

"  doubtful  cases,  however,  recourse  may  bo  had  to  the  Preamble  to  discover 

the  inducements  the  Legislature  had   to   the  making  of  Ui^Statuto-  but 

'-  when  the  terms  of  the  enacting  clause  are  clear  and  positive,  the  p-reamble 

.    cannot  be  resorted  to.     The  true  meaning  of  tho p^rmir^^raSnnj  and  pro- 

perly  to  be  sought  from  the  purview  or  body  oC^  obt.     It  will  be  found  also 

to  be  an  established  rule  in  the  eiposition  of  statutes  that  the  intention  of  the 

lawgiver  is  to  be  deduced  from  a  view  of  the  whole  a«d  of  every  part  of  the 

statute,  taken  and  compared  togeeJTer.     Indeed  a  statute  ought  upon  the 

whde  to  bo  so  construed,  that,  if  it  can  be  prevented,  no  clause,  sentence  or 

^  word    should  be  superfluous,  void  or  insignificant ;  but  the  general  words  in 

one  clause  of  a  statute  may  be  restrained  by  the  particular  words  in  a  subse- 

'•  quent  clause  of  the  same  statute;" 

Je  suspens  ioi  les  citations  pour  Ips  reprendro  plus  tard  et  f.irede  surte  Tap- 
plication  de  celles  qu'on.vient  de  toir  au  oas  actuel.  II  est  Evident  que  lea 
clauses  d^cr^t,mtes,  enacting  clause,;  ie  corps  ^e  la  Ioi,  the  purview  of  the  aot, 
ne  disent  pas  un  mot  du  cas  dont  il  s'ag^t,  pas  un  mot  de  la  disqualification  L 
defaut  de  propri^t^  fonciire ;  il  est  parld  seulement  des  trois  eas  que  I'on  a  d^jA 
V11S.  II  a  6t6  dit  plus  haut  que  dans  les  cas  oA  il  y  avait  ambiguity,  il"  fallait 
alors.nterprtterles  clauses  les  unes  par  les  autres,  recourir  mfime  quelquefoi* 
au  preambule  pour  d^couvrir  I'intention  du  l^gislateur  j  11  faut  plus,  on  doit  re- 
courir  aux  statuts  ant6rieurs  faits  sur  le  mSme  sujet.  "  >■     * 

L'acte  de  la  vingti^,„e  Victoria,  chap.  22  nous  est  d'^lleurs  indiqud  par  le 
chap.  3  des  statuu  refondus  et  d'abord  quel  e.,t  son  titre :  Acte  pour  aLrer 
d  avaritag.  I  indipcndance  du  Parlement.  Que  dit  le  prtfaml^ile  :  "consi^rant 
qu  il  est  expedient  d'abroger  les  actes  ci-des«ou9  mentionnfe  (7  Vie.  chip.'  6& 
et  18  Vic.  chap.  86,  tous  deux  ayant  absolument  le  mfime  titre  et  le  m6me  pre- 
ambule) et  d  en  amender  les  dispositions  dans  le  but  d'assurer  I'independance 
duConseilL^gislatifet  de  I'Assembl^e  Ugislative  de  oette  Province,  ePde  les 
refondre  tels  qu  amendes,  a  ces  causes,  etc."  Voiia  done  le  titre,  le  preambule  le ' 
corps  de  1  acte,  les  clauses  decr^tantes ;  tous  disent  et  veulent  une  seule  et  meme 
chose,  1  md^pendfance  des  membres  vis-A-vi*  du  gouvemement :  la  Ioi  en  ques- 
tion n  a  que  cela  en  vue  et  de  fait  .i 'a  Wgislati  que  sur  oe  point  seal,  cette  Ioi 
qu«,que  tr^s  severe,  mSme  en  consjd^rant  le  mal  qu'eUe  veut  faire  disparaitre 
serait  des  plus  injustes  si  clle  s'appliquait  au  cas  du  D^fendeur  qui  en  ayTnt  pu 


,  r-H  '"'ir^  ;*a^e3^^!r|p^ 
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in 


U>S  tht^r 


r«««™«rof,ui«rpretftlion. the  object  is  throughout,  first  to 


Ib  applji. 


noDtreolauKJa.  '^^  '^"""  **  amende  par  jour  qui   Ou«r^'-«o.». 

U  nj  0  aucuue  pnritd  do  rai«on  nour  nnniir  j«  i       . 
offense*.     La  mdme  WaisUt..r„  T"  T      '^  '*  "^"^  ""'*"  '«"  <!«« 

en  favour  d-unllTe  Zani  ^  r'       ?''""  '°  '"  Propri^t.  qui  aura  void 
.  quelqu-un  qui  nS  pL    oTh  ixdeT     T.  T'""''  ^"^  '"  '^«'-'*'-« 
s'i!peut.ta\Hrqu'i.rdelTor        qrr^i'^^r^^^ 
voioi  quant  a  I'dleoteur;  mais  quant  au  oanditat   «•   T.         T™  J"'"*^'' 
c.  quant  4  la  qualification  p^cuniaire  eu  il  I.h  ..  1  V  .'^"°'  '*  "^"'«        ' 

coq,n,i8  l-ortonse  la  plus  graCot  n^il   f!^/  ''"Pan.niit^,  il  aura  lui 

amend*  dc  «2000  par  Lr  ^1  „'   ^  "  P"""  P"  "*"  •"°'°''  q»'une 

.otes  unanime,  d'un  Oo,..ge  .lectorafrr;     :    t  dj  irrrCZ  T  '" 

caption  qu'ell2  f  ife^n  t eur  do  l^W  "  "  ""f  ^^  ^"^'  ^-^  •»  ^"'^^  '■«- 
tion^^e^-offenso?    tl^^orveutS^^^  P^^P^'" 

d'un'tel  note,  heureusenit  au'iJn  T    ""'°"*'^  ""  '^«''""*«"  '"'P^We 

est  innocente  d^r  aT dlS^  d  „  Z.  ^"'  "'"''  ''  ^"'^  "^'^'^  ^^g'^'^*"" 
d'ailleurs  qu'un  ZitTd'SL  .  .  ™"  '*  '*'""  ^""•*'«"'  ^^"^  ''it 
autre  tribunal  hurin  ?     L   Z    T      ''.  ".'  ^"*  -^  ^"'"P^'  «"»•"«  ^O"' 

"  Dart  as  in  fitW  c«  „,«      j  T^  "®'P  *"*  construction  of  another 


ascertain. 


.r^^ 
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MOMtM 

VI. 

CMTrunom, 


"  aod  next  to  carry  into  effect,  the  inteniioDs  of  of  the  Act. 

n  1  A'^  ^  ^"'"^"*"''  ?"*  •«'^«  of  .tatute,  rol«tinK  to  one  .ubjeot.  wa,  goy. 
•rned  by  one  .pint  and  policy,  and  was  intended  .0  bo  con«i.tent  and  hamo- 

«  of  u1"Ik  ;  T      ^""  ""*  P"""'"""-     ^'  '"  ^*'«''''"«"  •■"»  •'"'»>'»»'«^  rule 
^^  or  law,  that  all  acta  id  p<,n  materia,  are  to  be  token  together,  aa  if  the/ were 

"  uln-rr  ^  ^^  '"  ^'/r**,''  •"  *^  ''''"P'"**  '°  »''«  oonatruotiod  of  ^tatutea 
beoauae  they  are  conridered  aa  IVaoed  upon  one  ayatem.- and  baring  one 

^^  objec  .n  Tiew  And  the  rule,  it  is  ..id,  equally  applioa,  though  aome  of  the 
statute,  may  hate  eipired,  or  are  not  referred  to,  in  the  other  nets."     Arant 

IVor'^.r.  f      .T'""''^'"*"'"  '«^' P^""'"".  a«>»  nature  de  la  pf^aeute, 
joyona  dabord    e.  rigles  commune.  A  toua  le,  atatuta  en  g^6r«l,  et  dont  noui 
ferone  de  auite  I'application  au  ca.  octuel.     Dwarris  p  694 
fioilriVlT  '""^  I^'^^^'P^f'tion  of  all  etatutea.  be  they  penal  or  bene- 

an7;s;:7"""^^^^^ 

1.  What  vaa  the  common  law  before  the  n,aking  of  the  act.  ' 

provide.       ''"  ''''  "''^'''"''""'>  •^«*'«°»  "8»"'«»  'hich  the  common  law  did  not' 

dilJ^r"!'""'*^^  the  Parliament  hath    resolved  and  appointed  t«  cure  the 
diMaw  of  the  common  wealth.  ,        » 

4.  The  true  reason  of  the  remedy.  .         ' 

o«l'nJlTu  'f ""  e»t  fondle  8ur  «n  atatnt  p^nnl,  tout  recent,  errant  une 
offen«  nouvelle  et  pour  f.ire  ici  I'application  dea  r^Ie.  pr^c^deotes  il  faut  a^ 
demander  d  abord  quelle  ^tait  la  loi  d«  pays  avant  sa  paaaation,  quelle  <5t.it 
I  intention  et  le  but  du  ligislateur,  enfin  la  nature  du  remide. 

«„i"     r^  \  ^r*''r  t'  ^^  ^*  ^''^-  '^-  22  «t  U  prookmation  plu.  r^oente 

ZZ^T        °'"'.^'  '''  ""  '*"*"*"  "f^"*^""'  >«  '»•*  d-»  «"  'e  plaint  ne 
comportait  aucune  offense,  et  par  consequent  n'etait  punissable  d'aucune  p^na- 

2.  Que!  <5tait  le  mal  auquel  on  voulait  rem^dier.  en  conatituant  une  offense 
et  la  puniraant  par  une  amende. 

Toutes  les  clauaea  de  la  nouvelle  loi  faites  s^par^ment,  le  corpaentfer  de  la 

qu  ,1s  nefussentpaa  influences  par  ce  dernier  dans  leura  opinion,  et  votes:  elle  va      ' 

dependanta  du  gouvernement,  ce  sont  des  faits  personnel,  du  membre  et  qu'iJ 
ne  pent  ignorer,  puisque  ce  sont  sea  propre.  actes,  et  prenant  en  conrideration, 
ces  deux  ra.«>ns  la  loi  infllg,  la  punition  la  plus  s^v  Jet  la  plu.  ruineuae  ^r      ' 

aiirxctr'''^-'^'"^^"-  '^-^^^"'•'^  »'^-'"  ^^^^^-p-^^'^ 

LecasduDefendeurMtrouv^t-ildansoettecategorie.    Je  sais  que  vulgai'- 

UcarirmeLrr  Jr*;.-^""'""  °''-"^"''  ««  *>-  mcetteind^pendanoe 
i„„t  J  T  '  f  """'o-"'*.  q«i  se  ferait  61ire,  ayanUn  contrafaveo  le 
gouvemement,  pour  lequel  il  devrait  recodvrer  un  profit  fa  pig,  minime  noall! 

""'•'••'•••  • '    J-" ■  ■"  '■  ..■■ii.-i.ii....  ..111  ■ ■ — ..I.!  I.  I ■■■■I....  .I..... — "toSw^ '  '"■  !■' '    ' '   -"  ■  ii*iiT~~i~»ir~Nr7i II  11  Mill 
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m 


■/ 


jour.  ^  '  **  "  •'^'""'^  P*^»We  de  l'.«ende  de  $2000  p.,  o.,«r 

OM  settlement  oH  m>n  Jleotion  wr.it  000^.1      "^  ""^'  '*  *'"""*  ''"'•  '• 

.ef;our^';rd;e^^^^  -^  «-^  -1.  P«^.-e..e 

d'un  nuuvais  <BiI.  e"  eTt.  'uvt !  1  T.  ''I  ^»»«"^»'«'».  toujour,  vue. 
au,.utre.3U.„aJ:rj:^;^^^^^^^^  • 

rant,   .tupid,  et    mfia,e   mlhonnfite,    «r.  q«a£  .^  veux  d«  rV?"""         • 
mtfger  en  parlement,  s'il  poas^de  tel  ou  tel  hZLT  n  '*  '"''  * 

oolites  ilectoraux  oaoablea  d'nn  t«l  «K  "  !  b'on-fonda,  .  .1  .e  reDoontrait  de. 
ie  pba  capable  et  e'plu'  ho„„  n"  '  '*]''"  ^'"^  '"'"*""-«  '«  P'^  '-«""». 
du  sein  du  Parlemen  ,  tZ  il    Ura IZ'  '"T  "*"  ''^''^^'"^--nt  cha.,^         ^ 

damn^  a  payer  82000  p"  Tour  1.  T  '  ""'  "'^""^  "  K'"''  I"'"  «"■•  con- 
p^cuniairent  quaKC  i  l-tL'^  "'""•  "^8^  »»«»  «tre 

cW  UD  crime,  il  v  a  bVn  de^^n      k      "Z"  P'"'  ""''"  ^"'•'  "'^♦»>» J  ^'te.,  ,i 

individua  eont  coonues  "^  '^  ""'  banqueroute  que  lea  fortune,  de. 

iatif  est  si  mini..  ,„,  ,,„  S,  drs^r^^  reXiaUr^^^ 

^"KZil-t^ti---^ 

d'aveci  une  autre  esnaoa  .1a  «».»..*  w    V  '""9'^    ^'*  "^^  '»  '»»  P^bal^, 

atatute«,Dwarri.p  7iTa  remedi^  Tri.  ^'^  ^"'*  *"  '"'«'''«•  «»*'4^ 
to  meet  the  benefid.  endt^^*^  T    •""  *^  ''  °'""*™^^  ^^ '«"'«'  ^ff^'NiHy 

imes  enLrged.  l«,metia.es  restrained  and  sometimo, it  ha^  been  J^  ^e"""" 
struction  made  as  oo&trarj  to  the  letter  Mid,  «he  con  • 

Toyon.  maintenant  la  doctrine  toute  oontraire  lorsq^u^Wit  dA^  ^    . 
m6mo  auteur  D  738-7     "  p..„-i   »..  .    ""^■^"li^Wt  <tmnf  loipinale, 

ui«ur  p.  /dO-7.       renal  statutes  receive,  a  strict  intemt^utinn      ti.-- 

"^^  that  it  will  r.*w  rr  ">««te<i-    It  13  a  maxim  of  th¥  common  law    '- 


„ ;/ , 


,.-4-;- 


/ 


i 


y 


-sceal  bat  emrho™,,  «,d  thercforTprocured  a  new  act  for  thj^ 


rpoae,  in  the 
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•'following ja.r.  If  th.  Uw  b*.  th.l  fbr  •  e^tiln  offence,  i  «,„  .|,.I,  ,„^ 
hw  right  hand  and  the  offender  hath  bid  hi.  J^ht  band  before  out  off  in  the 
"  wnn.,  he  .h.ll  not  I«^  hi.  Ijft  i5.6d,  bat  theirtm.  -hall  Nther^pM.  without 
tht.  punwhinent  which  the  Uw  aligned,  thaif,  tho  lottor  of  the-t^r  nhall  be 
"eitended.  A  pcn.l  law  then,  Wwll  not- be  e»t.i,dod  by  conntruotii.n  The 
"  Inw  of  Knpland  doea  not  allow  o^  eonitruotire  offences,  or  of  arbitmry  punlah- 
"  "'*""?^,i  '  "  """  '""""  "  P«-'""''y  ""'«""  »h«  wt  »*b«oh  «ubJeot.hi*  to  it  it 
•'  ckarlj'  both  within  the  iipirit  and  the  letter  of  the,  atatute,,  imp«i„g  ,uch 
" "  *•»•••  W'e«  «">  violated,  aaid  Ch.  Jualico  Kent  in  tS  caae  of 


"  penalty 


/ 


'  Fletcher  w.  Lord  Sqndo.  the  fiite  of  flccu*,d  penwnp  i.  decided  by  the"  arbitrary 
diwretioD  of  Judgfeg,  and  not  by  t^e  eipreM  authority  of  the  law." 
Noua  trouvone  lea  nifinica  nutoritds  et  la  niAme  doctrine  et  preaquo  dana 
lea  n.t^me«  termea,  mats  «.ule.ne«t  plua  en- abr/gd,  dana  Konfa  commentairee 
Off  American  Law,  Tome  lor  page  460  et  auivantea.     Lea  jugea  dana  toutca  leura 
decMons  domnt  ae  conform«f /i  |«  loi,  n'y  ri^  retranoher  ni  l'an.plifier,  et  ju- 
ger  auivant  aa  iettre  et  aon  esprit,  et  areo  derfj^idoa  auaai  Hftra  quo  Uwarria  et 
Kent,  et  1  interpretation  et  I'opinion  dcH  prom#Ju«os  en  Angleterre,  je  ne  crois 
pas  pouvoir  me  tromper  dana  la  diJeinion  qf^^endneu  cette  oauao.  eu  main- 
jenaot  la  ddfunae  en  droit  ploid^ie  par  le  Metj^eur  et  on  d^Sboutunt  Tuctioa  du 
Denimidcui'  uvec  d^pcna.  .     • . 

C/iVj'er  e<  Jm«r»-oH(^,  avocatadu  Deniandeur,      .    ' 
Ln/rtnuye  et  Brwwm,  avooata  du  D^fcndeur  .     ' 

SJlPpiOli  COURT.  *       ; 

MONTRBA|;,,Mn  OCTOBER,  1800.      ' 
Comni  Smith,  J.       - 
No.  813.  * 

Eiporte  Hattier  for  a  writ  9f  ccrn'oran. 
Held  =-TJi»t  un<l*r  the  prorWon.  of  theWh  Wm.  i,  chap.  28,  tbe  ownor  of.  yemil  at  the  time  of  the 
'p.Ti'J.";V'Srvr"*  *"""  "  "•"  "°'''  ""  •'""'*  '"  Pe"->««.  •.-Pou....e  fori!: 

By  hia  aflBdavit  of  circumstances,  the  petitioner  Warner  depbaed :     That  od 
the  17th  September,  1860,  he  was  summoned  to  te  and  appear  at  the  Court 
House,  in  Montreal,  on  the  twentj-second  day  of  the  said  month  of  September 
before  Charles  J.  Coursol,  Esquire,  Inspector  and  Superintendent  of  Police,  to 
answer  to  the  complaint  of  one  Joseph  Berrard,  of  the  pariah  of  St.  C^cila  for 

the  causes  set  forth  in  the  said  summons  as  follows  : ' 

"  For  that  you  the  said  George  W.  Warner,  being  the  proprietor  of  the  baige 
called  "  Adelaide,"  duly  registered  in  the  Province  of  Canada,  are  indebted  t<x 
^e  aaid  Joseph  Berrard,  in  the  sum  of  thirty-four  doUara  and  sUty  cents  our- 
ri^sncy,  being  a  balance  on  the  sum  of  forty.two  dollars  and  sixty  oeuta,  being  for 
tl^e  wages  du«  and  owing  to  him  the  said  Joseph  Berrard,  aa  sailor  on  board 
the  said  barge  "  Adelaide,"  since  the  twelfth  day  gf  May  last  jiast  up  to  the 

r  ;         -   -        ■  J—  -—  ■  ^  .   ■  ■ 

\.  ■  ■,■  ■        -  ■    /    ■.-■    ■   ■      •.        ■  ;■■ 


-C^U^t. 


^•> 


SUPERIOR  COURT,  1H«^. 


Tlw  proof  icliluood  nuatainoil  lU  nlWulnii  <,f  »,.  »i  j 

w  .0  ih.  Jp'i«i  .J. tf^:?""* '"1^      ">"  p«>i'«"» 


be  levied  on  the  Haid  ba«o.  her  k„.H„  „Jd ■  '  "'"^  ^^''^  "^^e 


be  levied  on  the  naid  barge,  her  bcklo  a}d  apparel 

Carter,  for  potuionor,  contended  that  he  wait  not  liahln  fc,  ♦!. 

.  foo.  srrar^i^rxrL  t  :s,r  '^-  ^'  ■" 

Crtr^«r,  for  petitioner,     ,,  »"i««vu. 

/fwird,  for  Berlfera.  ' 


SUPERIOR  CO^iT 


\  .       -— '  -     V         MONTREAL,  30th  MARChTi^iH. 

Coram  Berthblot,  J. 

/  No.  536.  ■         .    ' 

■  •  *  ■ 

r'erri/  vs.  iViVne.  * 

■"■"raS'S"""' "•'•"-•"-■■•"»•"■«■  ■"w«.p.^.,«.«.^.« 

*he  ^fend.„r  '  ^°  ^'"""*^''  J"'*""^"'  W.8  wandered  againat 

ThoronpantL,  plaiutiir^arr.;,..,,  lnst.tuted.,«itagaiast Perry andFinliey, 


f 


.vl 


SUPERIOR  CoCrT,  1861. 


J^ 


MlS*"    ^     *""""*  "**  *•*•"  '^'""  '•'"»  «''"***«  •*»•  P»nd.noj  of  tha  prtMIt 

Upon  thi.  Dof  .n  .Olio,,  w..  br««Kht  by  l».rry.  whoZ-by  ho  .llogi,  the  fkol- 

Tho  rfof.nd.Df  pltfdod  th.t  h«h.<l  Krantod  the  noU,.  but  that  iho  pUlntiff 

•ft«F»h»t  the  notoifrai  without  oonaidoratioo. 
■        After  p,.K,f  W..10  „„d  henrinK  (/f  th«  oau.o,  judgmont  wa.  reodor«.l,  oon." 
d..i,u.i„g  the  defendant  within  16  daja  aftor  .orvioo  upon  him  of  a  copy  of  the 
...djudgmnf   to  j.ti.f>tbo  judgmont  obtainod  by  Martin  againattho  plaintiff, 

!  ,  Qnn       ..^        •'•^^'  "«»•'•»"''•'«  hi'"  to  m  to  tho  plainUff  tho  aum  of 
^IHUO,  and  intertit  and  ooatx. 

The  Judgment  waa  recorded  in  the  following  worda :—  ' 

La  Oour  conaid^rant  qu'il  y  a  prouvo  <,uo  lo  billet  du  premier  JBilJet  mil- 

huit  cent  ci„qunnte.(|U«tre,  rdcUd  en  la  d^laration  du  den.andeura<l4conaonti 

par  le  J)«fertdeur  au  Uemandeur,  pour  lo  garintlr  et  indemniaer  .u  ca«  qu'il 

aerait  reeherch^  ou  pour»u!fi  par  auite  du  cautionncment  que  lo  Dcuinndoar 

•  souMnt  et  oonienti   oonjointomont  et  aolidaironloiit  avoo  Thomaa  Finney 

e   v,n«t.c.n<|  de  Juillet  mil  huit  cent   cinc,uanto.^atre,   4  Qudbeo,   deVant 

Honorable  m,>i  Edouard  Cnron,  pour  la  aommo  de  millo  huit  oent  oin.,uanto 

livroi,  en  fHveur  et  au  profit  do  Matilda  Martin  Aa-qualit^  et  quo  de  pluM  cette 

dernt^re  a  poumuivi  le  dit  Demandeur  et  lo  dit  Thomaa  Finney  aur  et  en  vertu 

du  dit  cautionnement  par  action, rapport^o  detant  la  Cour  Supilrieuro  4  Qudbeo 

le  trente-et.unit.mo  jour  do  Mai  mil  huit  cent  oinqunnte-huit,  aoua  No.  1631  •  !»- 

quelle  action  a  6te  Buivie  d'uno  condamnation  conjointe  et  «>lid«iro  oontre  le  dit 

demandeur  et  le  dit  Thomaa  Finney  par  jugement  de  la  la  dito  Oour  Sup<Jrieuro  A 

Quebec  en  date  du  quatro  Juillet  mil  huit  cent  aoiianto,  on  fa»eur  de  la  dito 

Matilda  Mnrt.n  ^aqualitd  pour  la  Bomme  de  millo  huit  oent  cinquante  Httos 

couM^  actuel,  ayec  int^rot  depuia  le  huit  Mai  mil  huit  oent  cinquantc-huit   • 

condamn^  et  condamne  lo  dit  D^fendeur  A  acquitter,  garantir  et  indemnise;  lo 

^it  Demandeur  tant  en  principal  qu'int^r^t  du  dit  jugement  ain«i  rendu  contre 

lui  lo  quatre  Juillet  mil  huit  cent  aoixanto,  en  faveur  do  la  dito  Matilda  Martin 

et  qu  A  d^faut,-  par  le  Wfendeur  de  rapporter  etethibor  an  dit  Umandeur  aoas 

qu.n.ejours*^ompterdel«aig„ification  da  prdaent  jugement,  nno  quittwioo 

et  decharge  auffisante  et  W^alo  du  dit  jugement  du  quatro  Juillet  mil  huit  cent 

aoiiante,  il  .oit  apriis  tel  d^Iai  proc^d^  flontro  lo  Defondour  A  I'ox^cution  da 

pr<58ent  jugement  pour  lo  montant  en  capital  et  int4tht  da  dit  jugement  du 

quatro  Juillet  et  particulidroment  pour  la  sommo  de  millo  huit  cent  cinquante 

hvrea  coura  actuel,  avec  int^r^t  depaiaje  huit  Mai  mil  huit  cent  cinquanto-huil 

et  les  fraia  de  1ft  pronto  action.  ..=- 

Torrance  <fc  Jl/oiTw,  for  plaintiff.  • 

iteATay  <)Er  ^M,<»B,  for  defendant.    ' 

(a.m.)  .•.•,/'•/•.  .  ■  :  •. 


\ 


0^         k  ^jT  V^ 

jCOPH  BUPBRIBURE.  !M1. 
COUR  8UFB«I«VUL 

MONTBiAL,  ao  AVRIL,  IMt 
Coram  Badolrt,  J. 

No.  4M. 
Ltttuc  w.  TourtifHjf. 
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•.,,•' 


..i:l"::r:i!rr;;;:;:r::trrr"''"'''-'T-'" 

-    '*'•  *^apco«iue  la  uiaio  congerTotoira  .4niiii..'«  -„  — .» 

IttiuM  ilu  8l«iul,  "KU-trrtl,  at  go  noooolra  pu  lb 

\«    V  ""•"r'^uto're,  e«oept6  dans  lea  oas  pourvm  par  le  Statut 

io.  Purcequa  le  Statut  a  eu  Tintention  et  V^alt  ,r„k  V  . 

corti^rvatoir?,  dans  lea  oaa  d«  nluj?  .!.       '''■**"  toute saisie-anfit 

•    ••'".cien  droit  fXlI  ^*  P'^"''**  «"  8^"^"'.  ^««  'e^onn.lt  et  aocorde  , 


/;«6r«,  X«%«  .&  J-e^^,  pour  le  denjandeur. 
.. ,    Vartfr  d'OirouurJ,  pow  la^delenderesse. 
QL.  A.  J.} 


Motion  renvoj^. 


■'1 


/ 

/ 

^ijRf 

=M 

~°'"'C' 


-,> 


..a. 


•' 
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SUPERIOR  COURT,  1800. 
SUPERIOR   <?0URt7 


•■  '  ^ 


..     */      *  ^     »'<J-^TREAL/2|>TH  SEPTEMIJEI^  S'.' 

Cokam  Smith,  J. 

^^  and  ■         ,       I 

thi  gs  p  eaded^^^^^  *'"  '?'^""  "^'  '''^  '^^^^''^J-t  "-ong  other 

female  plaintiff  was  at   «.!  7.  ""'''"'  *^  *•»"  P'«"  '^''^  ♦hnt 

"  the  first  of  Op^tr  ;li;r"    "f  ^^^  ^"^'"^'^  ^'f^'     ^^-^^  bor. 

"  of  janua^,  ^^:f:z:::;'^:::!^;z!T'  ^^^^  ^^^^^^  ^^---^ 

"Noah  Shaw  "  G.  W.  PERKINS,  JJ/.Vm<«r."       , 

"  FraNOBs  DCROIN  / 

"  Sally  DuHoiN  .  .         •  / 

"Mary  Ann  Perkin.s  " 

'     ^  "JOHN  McLOUD, 

"  Montreal,^  24tb  1856  '''^"^^  ^'""""«  ^"*-  ^^  ^»'^«'-" 


4 


SUI^EBIOR   COURT,  1860. 


2.?da«  rri^™"  "^  "'^  ^^S'^**''  '*  '^ken  from  a  pri^i;!:^ 
rtarandum  book  m  the  possess  on  of  the  Rev  Mr   Bnn.r  ♦».«  P"/"*"  ™e- 

1  .  "^  vi,iu..i.iue — 'Out  IS,  It  was  true  and  correct  itu  iin^hnnt;- 

Tbe  M,n.«er  of  ,h»  Cb,rcb  in  1833,  „.„ely,  A,  fi.,.  Q.  w  P™ki„,   -I 

'^    GV^Pe^CLd  £'?■'":  'k  f  ^'""''  '^^  ''''  ^''^  1832,  which  the  Rev. 

be,  trotn  the  Register  wh  chlhf  n  "  kT^  '  ™'  "*'^''''  *"  ^*  P"'^''«  *** 
and  ...bority  ofSre  ,aw  ao^  no^I"  '  '''*  "  ''''j  ""'^'^  ^"'^  ^""^'^'^ 
belonging  to  the  I^ZltdtlZ  r  "'''  !"T""t""*  "'  P"™**  ^^'^ 
obta^'ioghis  RegisT.Llsa^      '     '  i.-  pr^wouslj  to  his  applying  for  and 

J^Z^f^^'^^'^'f^^'-'''^^^''^^^  the  mat- 
when  rhetL'.t''""^^^^^  which  fixes  any  date  as  the  period 
when  the  entry  was  made  by  the  Beverend  G.  W.  Perkins.  The  oertmoate 
which  bears  date, -Mootreal.  Jul V  04*1,    io=fl    ,    .         .,  ,    /     J-ut  oerunoate 

Irom  the  Register  for  the  iearTs;-:^?'  r'  "  ^  '^  *  *™*  «^''"* 
any  date  am,eainWn  If  f '.       ^  "'"  """'y  ^*'"''  »°  *»»«  ■l>8«°°«  of 

^i^  b  mS7V"  'I"  ™""''  "'  ''''"^"'y  ^  *•»•*  ^-    There  £   -■ 
aotblw    mf  t^      ';'  '"'^""•*"'«  ^''"'  ^''^  ^'•"y  '««  -""do  before  the.- 

Minister  of  the  O^      K  ""  "•^r""'""^'  *••"'  "  ^''^  ««'«""»  <»'«fi<«^te  of  the 
Minister  ot  the  Chut^h  as  n  puMin  offinnr,  givi,u  iu  lOoC,  thai  the  «uLry  of  th6 


Sbmr 

87k4NL 


.-a^v 


""^1^ 


i- 


Shaw 

Tl. 

Bjkim. 


l\ 


SUPERIOR  COURT,  1860:\ 


-V 


1 


Hv.. 


R.  LufcSltor  E..^,  for  defendarti  «,/„„^  ,„l„i,^ ._ 
"'eiislMt  .icDO  ildMn  .ntwl;    *  f enOMe  ne  pent  ignorat  qu'U 

Exhibit  No  ronhelTrf  V  !  "^^r  ^•'^"*  ''^  *''*°»  fy'«'J  »g""9t  t^^ 


^ 


8UPERI0R  COURT,  1861. 


^127 

nies  for  pLmtife  and  defond«ntfl«./a«x,  rewrvincr  to  the  Jid Tr!  1  ^^^ 

Zf//?amm«,Zo/omme<fcDai'y,  for  plaintiffs. 
/>a^  4^i)ay,  for  defendant. 
(J.A.P.  jr..)  s  '   • 


MONTREAL,  30th  MARCH,  1861. 

Coram  Smith, 

yr"""";5f"^  :  ,„  No.  .487. 

'  ^uUvB.  Cuviilier etw. 

cir"  "  t"  ^^'^  "^  ^-  «"»'i'-'^'-''«t  endorser,  against  Austin 

iZTZ  t\t''-r\      IT'  "P*""  *  "•***  fi>' «4.600,  dated  26tK  December 
1854,  at  Belleville,  and  made  by  Bull  Brothers.  I  ««emDer, 

io  SlleJS^tltr:'B  rf P  "*''  '- di-Wed at  the  Commercial  Bank 
C"   d  LL^^^^  Comply,  prior  eJ&prsera  to  A.  GuviUier  and 

Henrv  BuFr„rp;       5 '     ^^  "^'^  '^"""""*  """^  *^^«"  >* »»«""»«  ^ue  the  «aid 
"a  Cu^nw-.^P"    ""?  "*^**^  **•*  "°'«'  "'**'>*»  ^'^^'^by  the  liability 

^^«**®?«5*intal8Q  pleaded  A^^  ,.      ,  ^ 

0>r7i-  Bank  b,  H..^  Bu>.  JS^^  ifl^m  rj^L*  :- 
■»»  H'e^,t,  a.  byk  |y„„y  <.l,,>  ,7lh.  n.h„  ,.„  .L,„  ^^J,  J'g^^ 


BuU 

vs. 

CnTUllMk 


-A 


V 


^tr 


ki^f.:   •' 


.^*^(^>-«-*-«j 
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COUR  SUPEillEURB.    ' 


miioD 

vn. 
JDe  Beai^Jeu. 


.-,  .hbh  had  bee.  .ig.«d  b,  ,h.„  l„„g  „ft»^,  p„.^^'*  ^J^ '"^^^^^ 

,   rorran«,tJ/om«,forplointilK  •'"■'gmeot  for  pLinliff. 

^ti4o/(ii-/*tfm(iw,  for  defendants.  >  * 


(AJI.) 


v 


2f;; 


.'.     MONTREAL,  18th  J9ARCH,  18CI.  J    .  \ 
»  -r-       ^- — -     , 6^rflm  Siiil-H.  J.       .-^      -^ "" 

-  ^0-  2166.  ,  .        .  V 

•  1171*^%  VS.  5arfea«x,  and  i)M^mac  et  ah,  Qarniflhecs. 

lo  this  cause,  after  issue  completed  daintiff  m  ^i,*  ^f  m     v  •       .,    , 

.nMnp.,0.  to  opp^ite  part, ,  „„  bj,  M.„b,  on  applioaUon  oSS^™ 
the  enquet.  of  defendant  wae  el.»d  «,  not  procSing  The  S^e  d»  d^T; 
g«ve  ...i^„f„.«on  to«t..idee.id  i..eHp«o. .nd  Sl-p^Sn^'at  1™^ 

-r-GVminfo(feJ?^„a«/;ibr  plaintiff:  "^ 

Z«/?«mme,  Xfi/amme  <fr  Z>a/y,  for  defendant 

(j.A.p.,jr.)       ^  -  -  •     _    .   ^ ,:.    .. 


r--" 


>  ^  eOUIi  SyPBRlEURE- . 

MONTREAL,  il  DECEMBRE,  1860,     / 

(7or<M»  Berthelqt,  J. 

,      No.  1511.,}  s. 

,     ^ilion  et  al.  VB.  De  B.eaui€u  - 

.■■.■'.■:■'.-  ..  •  ■■■    ■    "-.^x 

ACTION  POUR/ DOUAIRE.  .  . 

lew  pAre.  F^urxvuj  reciamer  lenr^  da  donairo  contninler  etdt  par 

8.  Que  I'lMolvabiUM  da  mari  ao  Jour  des  «Doiinili».  -  n.«™.^i.  *.    ' 

loi.  de  de^enlr  Bubjfits  »u  d6«.IlreTouCir'''  "  ^-I^he^pa,  le,  tameable.  qa'U  po«Mait 


»•   -    •* 
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t*  du  dil^  •  "^     ''"'■""'"  "'"""  "•'  ""  *■■"■*'  rttroactlf  de  manlure  *  ch.nger  I.  quo- 

*  .!!!ir'r'.'"*'  *?  "  ■  '.I  ""'""""■  '*"  ''"''•  "•'  '••PP"'«u..-  P«  .u  dou«lro  coutumfer  d'une  Mconde 
feinme  ot  doi  oulaDix  d'uii  stcoiia  inarlaif.  »      »  ««  uuo 

"■'i^u".!!"!™!!' «  n^'l""'"*! "."  'f  ""^'""""'  volonflm  fal.o  pour  «.u«,  d'lD«cx6cu»lon  dw  oUu.e* 

o,iir«lr»i«*d«,  dMdou«lrocoutumlordont  lUtBltKrevi'  <«"•  mb 

'  i?rJ^'T„u«r'!!;  7""=""";!  «  •*"'«'  """<-<'•«  c"",.,  de  1.  Joul,,aDce  et  po««.lon  d. 

I  ImmeMSIi.,  et  que  le  d^tcnfur  lie  pout  domtndor  le  rombour-ement  dea   arrC>ra>M  qu'U  en  . 

pty^s  et  qui  88  tont  looru^  pendant  ;a  Joulsaancc  arrcrage.  qu  U  en  • 

«.  Quo  le  Dfifendeur  .yant  contc.tc  le  droit  d'lwtlon  dc*  Dem.ndeur,  II  doit  6t,o  cond.mn*  .ux  fraU. 

,   Bertiielot,  J.— L<j8  Den.andeurs  poursuiveiit  au  p6fitoire  pour  le  douaire 
-coutumior  cv66  par  leu  xVntoitie  Pilioo  leur  p6re,  lors  dc  eon  second  mari..go 
aanscontrat  le  6  de  Noven.bre  1S17,  uvoc  fuue  Fmnt-oiso  Lc-jrault  8a,-seconde 
lemnie.         ,  •  .  .      '    ■• 

M.  FUioi  pore  est  dor-ede  io  ou  vers  le  premier  de  Novembre  1848  et  son 
Spouse  tran^oise  Legault  le  27  Ao&t  1855,  Uissant  quatre  enfants  nes  de  ce 
manage  Bovoir:  le*  dits  Francois  Honorf  Filion.  Franijois^  Julie  Filion,' 
lidcuard  Narcisse  Filion  et  Anne  Elinire  Filion.      '. 

Il8  all^uent  qu'ils  b'ont  jamais  apprehendo  et.  ne  se  sent  jamais  immiscds 
dans  lea  successioffs  de  ieurs  dits  r^re  et  mor^,  et  qu'ils  y  ont  renonce  pour  «'en 
tenir  «u  dit  douaire  coutumier,  .uivant  acte  de  renonciation  reju  le  26  Octebre 
1858,devant  Mtre.  C.  F.  Papineau  et  confrere,  Xotaires,  duemeat  iwinu^  le 
lueme  jour.  » 

Que  lors  <ie  W  muriase  avec  la  dite  Marie  Fran^oise  Legault,  le  dit  feu 
Apu>im  Fijion  dtait  proprietair«,  possesseur  et  d^euteur  de  trois  imn.eubies 
^^..gne,  en  leur  declaration,  Nos.  1,  2,  et  3,  lesquels  ^nt  en  cons^ouence 
devenus  affectes  et  sujets  en  faveur  des  enfants  ,,^8  de  ce  maria^  ajarit 
eu  lieu  sans  contrat.  *      ^ 

,     les  Demandeurs  concluentr  a  ce  que  ces  trois  immeubles  soient  dilor^s 
affectes  au  dit  douaire  coutumier  et  i  6tre  declares  propri^taires  de  la  moiti^ 
indmse  des  dits  immeubles  et  le  D6fendeur  cofldamn^  a  leur  en  abandonuer  la 
^  possession  8?eo  fruits  et  revenus.  , 

LeDefenduT  a  d'abord  plaids  une  exception  perempto^re  4  la  forme  articu- 
lant  une  quinzaine  de  raispns  differant  peu  entre  elles.  par  laquelle  it'conclut  k 
«e  que  le  Brefd  assignation  soit  declare  nul  aussi  bien  que  la  si^nffication  d'ice- 
lui  qui  en  a  ^t^  faite  far  I'httissier  Viger.  ■»  «- 

Le^T  n'!  t^T^li  "vu'-^f  '^'  "'"*  ''"*P'*^°  pr^liniin.ire  se  riduit  a  ceci. 
1   28  OctoB,^  1868  l-huissier  Viger  en  signifiant  perBonnellemeut  au  Defen- 

itu  d!7/    1       T       i"  ^^'^"**''''  a^eo  roriginal  du  w^it  y  knne.cS  «« 
rl!       ^Pj''^"*';*"^^  ?««««-•  par  devers  lui.  etsurlaqJelleil  a  fait  . 
ZnTran  v'''  ^l  ^^  Octobre  1858,  annexe  i  I'original  de  la  declaration  et 
produit  le30  Novembre  1858.         ^^.,-,;.:^,^;,.^..,.y:::.^,.  '....,..  . 

.    i-e-D^^^deursonVfn  outre  obtenudui>rotonotaire 

e«^  du  w„t  fait  A  la  datfe  du  19  Novembre  1858,  annexed  la  d^claration'^et     i 

aa  dos  duquel  se  trouve  un  second  retour  de  I'huissier  ««rtJfi.n.-  y.m  ,  ,;g.,t^. 
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-    1«  proa«ite,  ct  .il  M  1„  .  "f, r     ^  '  "' '"  *"•" •»  "»  P«Me"ion,  dg 

<m.ro  conire  l«i  et  d.  HL.    .■  f°°""-'««  •»  Wfendrar  da  writ 

du  eurateur  doit  avoir  tout  son  .Z  f    ^  '  daUleurs  la  nomination 

etre  renvoj^e.  «jsience  de  oe  Dfiinandeur,  et  oette  exception  doit 


point  ddmnntre  quo  Jtipuia  h 


"t"'—^-^' 


.V(  J 


■\ 


■^ 


OOUR  SUPERiEURE. 


A-'ffiJ- ,"  '»^*-,-^ 


liX 


more  de  M.  Fihon  (ler  Noyembro  1848)  ju»qu-A  Murs  1849,  pendant  plu.  da 

quatre  mow  que  Julie  FiHon  et  Naroi«e  Filion,  deux  de.  Demandeur.,  K>Dt 

restis  dans  la  moison  da  d^funt  avec  leur  mdre,  et  que  vers  Mars  1849,  ils  , 

furent  rejoints  par  les  demandeurs  S«uv6  et^sa  feninr«  Anne  Elmire  Filion,  aveo 

.ju..I.cont,nu*rentd'yre8terpendvtA'peu  t,re8 huit jours,  durant  lesquels,  il» 

d..pos«rent  d  une  manidre  ou  d'autre  du  peu  de  mobilier  ou  manage  qui  itiiit. 

Junala  mu,^  patornelle,  en.le  veUtnt,  donnant  ou  emportant,  natn  qu'il. 

p.r..88entaKb.rfa,tf.ireaucuninventaire  ou  procis-verbal  ou  act*  quelcooque 

g^ur  constater  A  quel  titre  ils  eotendaient  disposer  ou  garder  ces  effeU, 

/  U  est  vra.  qu  .1  parait  que  quelques  uos'de.ees  effets  appartenaient  k  ud  vieux 

^ernteur  de  la  fem.lle,  Mathias  Lauson,  maisjl  y  en  avait  beaucoup ' d' wtres 

r,u.  itaient  cerla.Dement  la  propri6t6  du  d^funt,  tels  que  les  lifs,  les  tables 

armoires,  couteaux,  un  demi  minot  et  un  diamant  4  couper  le  vcrre,  lesquels 

.  formaient  v^ntablement  le  petit  manage  du  d^funt  et.  sortt  tons  rest^s  ef^U  . 

powession  des  eusdits  Demandeurs  qui  se  les  oht  r6ellement  appropri^s.      : 

Sur  1  interpretation  A  donner  aux  actes  d'h^ritiers  en  pareille  oiretinstance.  je  ' 
ftiererai  aux  autori,t68  suivantes :  .  , 

Lebrun,  Successions.     Livre  3,  Ch.  8/§  2,  No.  6. 

Oil  il  parle  d'notesqui  ne  com  portent  point'addition  d'h^dite.  "En  dernier 

heu,  1  on  a  ^gard  4  la  protection  que  Ton  doit  A  la  personne  et  aux  biens  de  sea 

proches;  ce.t  pourquoi  la  loi  ^dessuscit^e,  decide  que  quanJ  au  Win, 

Ion  prend  en  sa  garde  quelque  chose  de  la  succession  du  ddfunt,  Ton  n'est 

^     point  presume  faire  aote  d'h^ritier."  ' 

Mais  au  No.  8,  il  dit :  "  un  fils  qui  etablit  son  domicile  dans  une  desmaisons 

'  de«)np^re,  est /„-iJ,«m<  faire  acted'heritier.s'ilnejustifie  qu'il  a 'fait  cela 
!' pour  quelque  raison."  .^' 

•    (Autre  chose  serait  d'une  demeure  accidentelle  pendant  le  temps  de  d^lib^rer  ) 

.Dansnotreespice,.o'e8t  tout  au  oontraire,  la  residence  de  ces  Demandeurs 
na  pas  ^t^  accidentelle,  aprds  8tre  restds  pendant  plus  de  qdatre  mois  dans 
l-vmnison  gstemel^  iU  ont  dispose  de  tout  ce  qui  y  ^tait,  ou  I'ont  pris'  et 
t!mporteaveceux,it  ce  sans  faire  aucun  inventaire  ou  acte  quelconque  pour 
qualifier  leur  possession.    ^  . 

Lebrun  cite  aupsi  I'.rrSt  du  26  Mai  1674  rapport^  au  ler  Vol,  du  Journal 
du  Palais,  p.  269^  et  sur  lequel  les  Demandeurs  se  reposent  pour  pr^tendre  que 
les  actes  qui  leur  sont  imputes  ne  peuvent  les  faire  r<5puter  b^ritiers ;  mais  oefr 
arrfit  est  pour  un  tout  autre  cas,  celui  d'une  femme  commune,  qui  aprds  le 
dec^  de  son  mari,  avait  pris  les  clefs  du  defunt  et  a»ait  aussi  pris  soin  des  titre* 
et  papiers,  avant  d'avoirfait  tnventttire  ;  en  effet  ce  n'dtnit  ]k  qji'un  acte  oonser. 
dJThlrkiet  ^''"''^''**'^'"  ''"^  °*  Peuvens^jamais  oompron,etlre  la  quaUt6 

A  la  page  671.  ^ur  I'interpr6tation  des  actes  de  rh^ritier,  s'ils  sooTsenift 
:"!f"?T^**'*''"''""<^  «"'■'»<' ^««*»;  L'arr6tiste  ajoule;  /'  mais  o'est  h 
^^  1  Mntier  A  prouver  qu'il  ne  les  a  pairfaits  a»iw»A^«Aa  soifrpar  des  d^ara- 

bonM>t  protestations,  autrementijjstpr&Ume  les  avoir  faits  avec  un  esprit 
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en  qunlit.5  d'f.^ritW  P"^'"""P"on  eat  ooatrc  le  81..  ,,u-il  y  „  de,uou| 

,     de  la  «ucco.io„  de  lour  ^ J     tt«  ^utl*"'"  ''"^  """"^  «''''^'«""  ''"^^''^^l 
P/euvi  avoir  a,M  o„  Morn  1P40    .  ""  L"        "'"  ."'  ""'  P""'"''"'  '^''-P'^^^ll 

^-e  ,,!„,  fort.  ^t,„  dfaentXre  C^^^^^  I^-r«„cte,d',.l„r,  J^,:„?    ' 

r^chunor  ledouai..  centre  ^^ZtSl'"  """^T  ^'^  '^^  ?«>-  ^•u^ 

'%r  ce  point  jep«i«  encore  ci"te,-nn.r,>  fi79  J       *  * 

"Doni...li..      -1  ^""  P"«"  04J  du  memo  nrrfit  ■ 

"'  la  rMt6  de  I'io.enfioa  L  CmeT?  De  .r  f^'"  '^''  '''•"'"""' '"  "'"''^ ^' 
"  <^ni«,  «an«  s'arretor  aux'^subUlit^s  des  hn!i„  '"  **"'  ""'  l'«5,',^"lateurs  fran- 
"  de  liber.0  «ux  d^elaratiord  triZ  '^^^^  Jur.«con«uIte«.  ont  donne  n.oi,.., 
'«  actions  «cule«p„rla«sent  pour  eu,"]  P'^'^'"?''*^''  «*  «»*•  ^oulu  .,ue  leur. 

•"  la  neceessite  pr^^ente  de.s  affuii-es  •'  '"'"Joncturo  des  temp.,  et  i 

teur  fi„.    s'ii  ^,  riri  V        ''"""■*  "PP"'"..!.*  ajifou  M.  Fill™ 

s.u«;...A„„.K,,„i„p„t'„';'::  «^i:'  1"'°"    ™°°'  '"""^■' 

alor.s  du  douaire  coutumier  " 
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COUR  SUPDUIEURl 


13^ 

Voir  iur  oe  pjlnt  le  Juxcnicnt  rapportd  «u  2ud  ^ol.  d,  U  H.vue  de  Jdti.Mu- 
dcnce.  p.  211.  Murtjgy,  AroLau.bault  ot  Li^ai/  T  *^ 

Par  »a  quatri«nrico,„io„;  le  Ddfoudeur  all  Juo  c,uo  le.  troi.  imq,«/ble.  aur 
Ie..,uel.  le  dcua.re-e«rr^el«u.6  etaient  dc.  eo„  Ju  .lo  la  pre»„ier  oou.amn.l 
,u.  ava  t  e,.M^e  eatre  feu  M.  Filio,.  et  Duuae  f  l.iaiJo  Antoinc.    Do  ZZ 

.  ».  out  Marvvcu  i  Ic.^r  Uit^re  et  (,ue  p,.r  1./  loi,  M.  Filion  no  pouvait  charKc 

«ec^nd  manage  le.  c60,(u6t.  par  Jui  f«j(.  durant  «»  prenuc^  e  cou.u.anaut^ 
,...rc«,uune..iu.Wde  ce.  iu.me«ble.  app^rteaait  uu,  enfanu.  de  .on  pX^i  , 
...mage,  et  ,ue  r.«tre  moit^  etan,  un  coLct  do  «h  premiOro  couuuunCt^  i 
etau  tenu  do  le.  re«<yver  au,.^f.„t.  ,.tWde  sua  dit  prLier  mariuge  i 

Le«  DemundejTrH  ont  rVnau.A  cette  kepiiou  f,ue  feu  AI.  Filion  avai  fait 
I-octHlerA  h..vcn.a.ro  den  bien»tH.  sa  premiere. corumunaut^  en  Juin  1816 
devant  Mtre.  Ma.llou.  notaire  ifttqa^U  avait  6t6  clu«  le  3  Septembre  de  la  mfime 

<iUeDe„foi.elle  denevi^ve  Lnco  FiU^^  u„e  dos  -Ht^  troi,enfi.n.«  du  pre.nier 
iiiariBKe,  ctait  docddtJe  en  minority  en  182^2. 

^4  wrh""?^"??'"  V"'"^'  ^'  ««  preiniore  communau.^  on  date   du 

Antcne  An.^dee  F.l.on  et  Catherine  Adelaide  Filion,  .es  deux  enfant.  .Jrvi- 
vant.  de  son  premier  mariag^  „vco  Dile.  De  Beaujeu,  avniont  r6^i6  la  ditelro- 
.«.ere  commnnau.e  et  cjue  les  dits  deux  enfant,  survivant.  avtient  vendiet 
c^.Ie  par  le  n.Ome  acte  a  leur  p^.  tous  leur.  droits  s^cces.if,,  mobilier.  etL- 

2ti  Th         r  '"""^^'^^ '^+"«  premiere  eomm'u„a«t^,conHistant  en   la 
rome  mdmse  de  tou,  le.  conqu^ts  d'ieelle.  entre  autre,  de.  troi.  immeub  es 

itctaiTsoS  7     ''• " '  ''."^r*  ^""''1''  '^  '  ^^^'^-'^'^  ^«««  ■'  '^  «eeo,  d, 
le  b  Mai  1809;  le  tro^?len^e,  le  15u\Iars  1808.  " 

n.?Z'T.T'''^.^'^'^tr'''T  ^'J^ipol'-it  A  partage  et  que  par  cone-- 

u  nt  le  d.   leu  Antome  Fi^on  deWit  etre  con.,id^re  comme  pr' prilire  pour ' 

U  total,  ,  d„  ,  ,,  y  I     ^^..,^^   avait  faiteet  plu!Vrticlirj. 

ment  au  temps  de  son  second  mariagA  '  i-      «*!  p  v. 

P'aprescet  ex^s^l'onvoitque  laWtention  du -D^fendeur  consiste  A  dire  ' 
que  1  article  279  de  la  coutume  de  PWi.  qui,  prohibe  ou  limite  le.  avantape. 
entre  conjoints  passant  A  de  seconde.  Le.,  doit  s'appliquer  au  douaire  d'u  3^ 
aeconde  femme  et  dy  enfant,  d'un  .eco^id  mariuge,  de  mani^re  que  tel  douai  e 
oepourrait  ^prendre  .ur  la  moiti^  de.\conquets  d'une  premiere  communau,  ^! 

ta' ^.l"'      ""''  '"  ,"'"•'  ''"°  T"'*'  -riage,Ur  leur.  parts  hS 
dita  re.  dan.  la  succession  du  pAre  quant  iW.  oonquets  :-en  d'autre.  mot.  q  le 

ch^ti.^onde.noce.devrait  .Wiquirplein.ment  au  douaire  d'unet    ,| 


conde  femme 

Bourjon,  tome  1,  Ooaaire,  «;c.  6, 
279.  Bootient 


ion  seconde  sur  le.  articles  253  et 
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CQt^R  8UPERIEURE. 


Miitre  wiublo  dire  l«  iu«q,«  -|,o„  „  ^  ^^         ■  ~         "^ ~ — " 

ne.t  p..  trt.  cl.ir.  "^  OommeoUlw  aur  r.rtlole  279,  mdt  o. 

^W  la  jurwprud«iico  luifie  en  Pr.n«„  ''^  ''  eouKme  et  .roir 

"Le.  au,eur,  d^cidcit  quo  loiil'   r^"': '"'  '•"'«'•  ^79.  II  die :, 

"  II  J  •  plu«,  on  d  Jmo  Z   o7n.lr     ';        P"'""  *'"  "'""^^  «»  ""^^'A^- 

''Jevientp.«„a.ineur7eTc'  lelt"  It""?"  ''"°-'^«  ^^  "'- 
"  -n.«e  11  ,e  .rouvo  dL  eofal t  plir     "  '""^"  ""  '"'"'''  ''"  "•-"^* 

pouvoir  aucunemcnt otre  .umonX 0^7  J^f  f    .  ° ^"""  '^^  "'"'"'<«'  «»"- 
j^j  '  «"Vt  donaer  Keu  a  d«.  avantagea  indireots  prohlbe.  par  l« 

Au  bM  de  I.  page  287  de  Ouyot  eat  1.  oote  auivanto - 

"q«>lol.ent  avoir  lea  enf.rdu  Zm  er3i  '"  ""i  ?''"''"  '"  '"""" 
"tiona  de  rarticle  279  de  la  m^J^^T  •  *"  relativement  «ux  diaposi- 

*'  ju,teaient  relevee  p.'   M  PoZr       "" f.'  Tt o  "*  ^'  ""*  ""'"'  P'"P«'"« 

"onca*  tout  different;  finlmen    iri     ^  * "  P«>m.orn..ri.ge  eat  pour 
"  dette  dont  la  ooutume  charlT  K        7""  ^  "'"*'"  ""«  "^^""'^^  q-'""" 

« u^t  ,as  de  jr:  ;.i%'^;t;at  rve' '  ^"-^  ^^  '*  ^^  ^'  -  •- 

i>eDi^art,  Douaire  seo.  7,  p.  194.  ^ 

P.,196.  S«r  l'.„icl.  253.     pj.rdr2    °°  r"'" ''»""'""         - 

"  *ubl»  «oh„,  p.r  .„.Ji„„  Ip   "  .t,  Jlltr"'^      •"""*  """■■ 
"1«'4  1.  o«l<br.tion  du  Moond  ...,...•  ?^  Premier  m.rii«e,  j„» 

"'p.nd.»tl6p™mier  m.ri.«  ;„;*'  ■■»■"«<,««  «„h„,  en  coll.Mr.1. 

d.t':^zr^irr/rp*rdrr:r/d''"""'* '"'•'■-■• 
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COUR  SUPERIBUre: 

quiiitiop  par  lui  ftlte  dur.nt  ..  nmn^       '  '^        '  '^"  '"J**'"  «'«  ''««- 

«« p«.ib,.  *  R„o.,  p*„,  a.  ,.»d„  ;;'z  •  ar,ii  rir  n" 
..f..u  d. ,.  ^o„,d.  f.„„.  d...".v«r.  Id  x;.r"t'r"" "- 

devni  done  se  nrendre  oiia  .hf  I.  ™«:*:x  j     •  """"W^"".     !«  douuire  ne 

Filion  pour  «  »o hi  d„"  e7  ZTa  dol "'" t'"  ''"'  "*  "PP^^^-  *  ^f' 
«n  q««rtX4«  total,  ou  Ta  Uun  setfl^l  TJ    °  T''"""'"'^'  «'""A-Ji«» 

.u  lot  No  3,  Taction  doit  6tre  d4ho«t<?e,  yTantZave  o^M  L '«.'*""' 
P^re  en  .  fiii,  r.oq«i,ition  au  d^rfit  le  30  mT  iS  ?o«!l  ?*  ^.^•'**  ""' 
fut  faite  par  le  ahtfrif  sor  le  ourateur  i\n\L  Z^  '   ."    ^  '*  '*"**  *!"'  •«» 

«>n  qui  en  6tait  alor.  le  diten  Juc     '         ^^'•'««»«-V'"»  P«r  Jp«.ph  Si«.p. 

Pour  oe  qui  est.  des  deux  autre«,  les  exhibit!  Noa  13  et  U  w«  a  ].  \ 
prouvent  que  le  lot  No.  1  fut  aoqui.  I-rt-KHoTde  jl  V.  /rj^^'H 
pu  «cte  du  3  Novembre  ISlo/Lboret  coZ !!  M  .  *•*"*"  ^"»"^' 

2000  fr.  dont  pompUnt  867  fr  eVlUS  fr  Jlvi^:/     "*''  ^^'^  '*  ^"'^  *»•» 
arenir  da  10  I)^mbre  1810  7^  l    !i   ,      .**'^''*»'7  *»"  "«>  moisr    P.r  na 

compt^,nombr6e8%td*livrde.TiuinrJ  •     ^'''^P^"*'  r^enient 

Filion.  dint  toute  qSr^t  dtSK^"  -^m-not^rea  par  le  dit  %Aatoin. 

*t  340  fh  le  ier  Wvrier  alon  proohSi  1810^  -^  ^®  *^  """?*"* 
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•ntitr  «t  t»ai 
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rfhit  p«UtH«ot  ilu 


«l  A«  Asiflls*  FiliM,  la  lOMBit  <!«  S40  tt  font  , 
dit  prii  do  route  dont  touu  quitunoa  «t  ddoharKJi. 

L«  r.l-<,„.  „t  n.o>«a,  lumjurf.  p.,  I.  a<f„„d«ur  ^o.  ,,,  „,,,,„oo.  ...u» 
uno  formo  ou  m\u  uno  .utr«  w  rd.luUcnt  A  c«  .,ui  i.uit 

II  .!%«.  ,,uo  br.  de.  dpu.  .c.,ui,itl.>,i.  IWt««  p,r  M.  Filioo  «n  1809  «t  1810 

Que  M.  Pilion  no  pnuront  «'«o.,«tlter  d«  .wdetU..  vI^^^tI,  d«  M.  Do  B««uj..u 
pdM,  .pn  ordancier  di-.  .v.nt  ^„  pfe«.i«r  nmriage,  pour  bMucoup  plu.  que  I. 
T.  •«  de^praprid.6.  qu'il  po«ed«h  .!„„.  et  oe  pouv.nt  .'.cquitJ,  dan.  la  vue 
d  dvfter  de«  ,K.u««lte.,  fit  oo«i»o.  conj^jntoment  a.oc  U  diu  Marie  Fr.«c.n«, 
Legault  M  Hcconde  feuune,  p«r  acto  du  13  Mar.  1830,  dov.nt  Mtre.  M.illoux  ot 
MD  ooofrdre,  NoUlr«.  d  M.  Do  Ikuujeu  pAre,  de  diffurcntc.  propri^t^.  en.re 
•utre.  de.  d.U  lot.  No..  1  et  2,  pour  payer  0876  fr.  9d.  qu'il,  reconnurent  lui 
devoir  ,K,ur  prU  do  yente  de.  terro,  .u,.,<ddo.,  pour  iod-et  vente.  .ur  le.  no- 
Z'TZ  f '"^n. 't  pour  arrdrageMe  cenvot  r«tea  ««i;,„euriale.  ;  |„ 

dItlJe  Betujeu,  p6rc,  en  donnant  quittui.ce,  mm  He  rdwrvant  eu  ca-  d'ivlotlon 
tout  recour.  pour  I'exorcico  de  ^ea  creance.  et  hypotl.ique.  seiKneuriale.  et  pri- 
vilgides  contre  qu.  ,1  pourrnit  .-i-partenir,  mxnn  quo  le  dIt  acte  pui.w  lui  nuii*  4 
cet  6gard  au  cas  d'«<viction  auadit. 
,  Que  cette  cewlon  ajant  6t6  f«ito  en  paien.ent  de  charge,  et  cr<«anco.  antd-- 
rieure.  et  priv.Idg.de.  au  douairo  r«:.cl«in,J  p„r  lea  demandcurs,  Icm  ,lit«  immeuble. 
en  6tnient  affranchis  et  lilxSrd..' 

Led^fondeur  pretend  encore  par  ce»  exception.;  que  M*T)e  Beanjeu,  pir. 
par  la  cession  d«  13,M«,»  1830,  ^.ant  redevcnu  propri<5taire  de.dit«  in.roouble; 
par  auite  d«  oo  que  l^a  arr^rages  de  droit«  «)igneuriaux  ne  lui  avaiont  pa.  M 
payd.,  avait  r<SuDi  lors  de  I'act^  de  1830,  au  domaine  de  la  .eigneurie  de  Sou- 
langea,  le.  dite  inimeuble.,  ce"  qui  avait  eu  IVffet  d'nnnuler  le  contrat  de  con- 
C6«.onetdaffranch|r  le.  dit.  immeublo.  de  toute.  charge,  qui  ouruient  pu  y 
etre  inipcHi^B  par  le  conetessionnaire  ou  M,  Filion.  » 

En  point  de  fait,  les  pr<?tention8  du  dtffendour  sont  que  M.  Filion  n'avnit 
jam.1.  payd  le  prix  de  vente  de.  dit.  inimeuble.,  et  que  M.  De  Beaujeu  p^re 

*^1!a7w'^^'V'  ^^^''"^'^''  ^'»'»  »»»  J™i'  de.  bailleur.  de  foods,  ou  avait' 
ptmajl.  Filion  lea  denier,  employes  par  lui  pour  payer  le  prix  de  vente,  et 
eooutftqwlesarreragesde  droit,  .eigneuriaux  n'avaient  jamais  et«  acquitti. 
par  M.FihonouseBautourBJuKiu'Araotede  1830.-'*  <\         * 

En  point  de  droit,  que  oette  cession  ajant  c4  faite  pour  Writer  de.  pou^ 
tamtesdelapart  d'un  qreancier  privildgie  devait  equlvaloir  A  un  deorOt  fon.-^ 
^u.  aurait  et6  fait  aur  M.  Filion  A  la  poursuite  de  M.  De  Beaujeu,  et  enfin  quo 
la^unionau  domaine  pour  arrerage.  de  droit,  wigneuriaux  avait  eu  I'effet 
<l  attranchir  les  immeublee  da  douaire. 

Le.  demandeora  apros  avoir  repondu  par  de.  r^n^s  on  droit*  ooT  cxcop- 
Hona.  que  le.  allegues  en  le.  supposant  vraia  oe  pouvaient  avoir  I'effet  da  n..r- 


".    '^^w^ 
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J«.  .liu,  deu,  ,.rr#.  *  m  T.od.«r-.  oe  qui  „t  .ml  j  W>,  ^  aSdlll  «^ 
|«rtd  r«r  I-  .luitwpo*,  .u  bo,  d«i  .«(«.  dl  wnu.     '  *  *^ 

obhp..o„   notarise  d«  24  H<,p,e„.b«,  ,829.  o.,„«.„,i  ^r  M.  f1„  Im    Z 

rie«  de  H<.ul„„Ko,  et  1.  Nou«,lla  I^nguauil  dopuU  !•  11  NovJbr.  lHi7' 
n..u.t  „<<c«Mairon.ent  do  o«tte d^cKr^.iou  qua  lo  0  N«v.™bro  1817    .u  j.u    da 
«>u  «co„d  u,.ri.Ko.  M.  FiUou  ten.nt  .-  ll«„ublo  IV...^.  oe  ,u    o''.^^  Z  ' 
e  drou^i„,urUu^     I,  «W  p.|^p««jbfe  de  lui  d«.„.ar  u„  .utre  1^ 

lu    quell.  co„.p..rt.  .i  f«r„.dlen..„t.  que  M.  Filion  ^..it  quitu  yiSXZ 
M.  I)e  Be.ujcu  m,n  wignour  ju-,u'4  18l«  loclri.iT*ment. 

En  pn«enoe  dei  quItUn^w  .u  ba.  de.  doui  not«,  d'.cqai,itlon  do  M    Filion 
.  de  oene  reserve  d.  M    De  Bcoujou.  pd«.  e„  l-obli«u,!o„  q,.'  |  . W  ,,,   t„ 
en  ,r  p„„on  bo«u.fr*re  M.  Filion,  r^^erve  qui  „e  peut  d.J  io.peot,  pulTe 

b^aucoup  do  ibi  ^x  d^JoIaratido.  oontenus  en  I'note  du  13  M,tf8  1830   A  IVffet 
ef...reco„na,t.e4  M  Filion  q(.-iJ  dev.iU  M.  Do  Boaujnu.  ICJ,  L^ 
pni  de  vente  dea  dita  immcubloa  ot  loa  profit,  de  loda  et  VenteH  Zl2    U 
•fnient  donnd  lieu.     D'ailloura  M  I*  vf^«  rr  j    «^«n«eH  •nquela  ija 

isan   n-  I    .         -  ^    •^''°  *^''""'  P"  ^'^  d&jlarat  ona  fnites  en 

rS  d  "  ir'"   T"*"""'  "*'  P^"'™'*  «''"  ""  -y«»  A  de.  conjoint,  d, 

T  1^  '^'""^''"  ^'"^"«'t".  ««  00  pourruit  dtre  pout  un  mari  uu  avanta.* 

fZ^';  der'%"^  '"  cr^ancierTd'aa  beau-Jre  prt„er  lel  7rZ7t 

Z^Zt  °    '  *'  "«'»4r-P'*»  haut  que  c'etait  oontraire  A 

da  muriS^IO  "If '!  P-reinernent  A  \.  prttenUon  d.  Dtfendeur  quo  la  ceMioa 
da  13  Mara  1830  do.t  avoir  I'effet  d'un  ddoret.     II  peut  fltre  vrai  c,ue  M   I>e 

p..  po«.bIo  de  donner  A  «ne  oe«ion  ent«  particuller-,  en^re  beau-frdre.  T. 

T::TuZ^T''^^''^'''''  ""*^'"' ""'  '-'^^'^  -'  -!• 

Lndnn    ^     I'*  »«ftndeur  D'apa  cifraucune  aatorit*  pour  juaUfler  oetteprfi- 
tenuon  et  ,1  ne  pe«t  nnllemnt  en  6tre  ain.i,  .ut«n.e,,t  le.  intirfit.  de.  tier. 

Zt  l^ll'l^'  '*"  *"'^''*^'""  •*  ^*'  '*<«'">"-noe.  auxquellesil.  nW 
nuent  pM  <Jt*ip«tie«et  ii«i  anrwent^St*  tram^  Aleur  pr^mdic^ 

«a^r,ti^^*'Kf^"/i^''*"^'"^"«^  t^union  .u  domaine  .  eu  I'effet  da 
(«.  toutefoi.  M  y  >eu  rtu,ipn  ,,  do„,ine)  p,.  p|„.  |„  rr^t,„,„„,i„,  „i,^^ 


nitM 

n. 

Ita  IhNMOii*. 


S»    \ 


-I. 


« 


S^^Vfi'f  ' 


138 


m: 


rilion 
?•.   . 


tatra^he 


COUR  SUPEIJIEUBE. 


■0*     ,      :  :,  .1 


he  pouvait  avoir  I'effet  de  purger  les  hypotb^uea  et  charges  intennidi- 

aires  cr^os  entre  la.conoeaaion  et  la  reunion.  - 

[  Voir  .Gu jot,  des  effets  de  la  reunion  a^  domaine,  Seftt.  11,  p.  689.     «  U  n'en 

:    Mt  pas  ains^des  hypotbeques  et  des  autres  charges  que  lesanciens  pfbprie 

^aires  d^  domaine  i^uni  j  avaient  pu  imposer;  la  reunion  n'y  influe  en  auoune 

«"  Bortc." 

Laf  stipulation  k  I'acto  de  1830  qo'au  oas  dVviction,  M.  De  Beaujeu  rentrerait 
danBJtous  ses  droits  de  cr^ancier  ou  comme  seigneur,  fait  bien  voir  que  les  par- 
ties Mmes,  savaient  bien  qu'elles  ne  pouvaient  pas  en  trahsigeant  ainsi,  porter 
pr^ju^ice  4  des  tiers  ou  &  des  or^anoiers  de  M.  Filion,  aht^rieurs  k  cet  acte, 
«t  encore  bien  molns  k  I'^rd  des  Demandeurs  dont  le  drlit  n'^tait  pas  encore 
•ouvert.  -  t  ' 

Les  6e  et  8e  exceptions  ont  rapport  aux  impinses  et  ameliorations  que  le 
D^fendeur  a  le  droit  de  faire  valoir  en  diminution*  du  douaire  depuis  I'ali^nation 
des  ditslots  Nos.  1  et  2,  par  M.  Filion;  etaussi  pour  la  r^p^tition  desarr^rages 
de  droit  seigneUriaux  qui  auraient  4t4  pay^  par  le  iWfendeur  k  son  acquit;  il 
dwt  gtre  ordonn^  une  expertise  pour  faire  un  rapport  avant  de  proc^der  finale- 
ment  sur  le  remboursement  que  le  D^fendeur  pent  rAslamer  a  cet  ^gard,  avant 
de  prononcer  sur  les  autfes  conclusions  de  la  demande.  ^ 

Le  D^feodeur  a  pr^tenVlu  avoir  le  droit  d'etre  rembours*  des  charges  munj. 
cipales  par  lu!  payees  ou  par  ses  auteurs  diirant  leurpossession,  mais  il  ne  peut 
^en  obtenir  le '  remboursement  parcequ'elles  sont  une  chaise  de  la  jouissance  et 
-de  la  possession. 

II  a  aussi  pretendu  qu'il  ne  devait  pas  6tre  condnnne  aux  frais  de  I'aotion,  au 
moins  quant  k  present,  parceque  le  rapport  des  experts  pouvait  constater  ud 
tel  montant  k  lui  rembourser  que  le  douaire  serait  totalement  absorbe.  Le  M  "" 
fendeur  ayant  contests  le  droit  iugme  des  Demandeurs  k  r^lamer  aucun  douaire 
sur  les  dits  immeubles,  en  pr6tendant  qu'ils  en  avaient  4t4  totalement  affranehis 
«t  liWr^s,  il  doit  payer  les  frals  de  sa  nuuvaise  contestation. 

'  Ci  suit  ce  jugement : — 
'"'  Li'Cour  aprds  avoir  entenduJes  parties  en  droit  sur  les  r^ponses  eh  droit' 
plaidees  par  les  Demandeurs  aux  cinquidme  et  septieme  exceptions  du  Dtfen- 
deur,  et  au  m^rite  tant  sw  I'exception  k  la  forme  que  sur  le  m^rite  de  la  de- 
mande,  avoir  examine  la  procedure,  pieces  produites  et  preuve  et  vu  les  ti- 
ponses  du  Defendeur  aux  interrogatoires  sur  faits  et  article  eten  avoir  d^lib^re 
declare  I'assignation  faite  au  Defendeur  le  28  octobre  1858,  suffisante  et  legale 
«t  a  d^bout^  la  dite  exception  k  U  forme  aveo  depens;  consid^rant  qu'il  y  a 
preuve  que  les  Demandeurs  Frin^oise  Julie  FUion,  Alexandre  Sauve,  et  Dame 
Anne  Elmire  Filion  son  Spouse,  et  Edouard  NarcisSb  FUion,  represents  en  cette 
cause  par  le  dit  Alexandre  Sauv6,  son  curateur  se  sont  immiscSs  et  ont  fait  des 
actes  d'apprdhension  de  la  succession  de  leur  pAreet  beau-pere  le  dit  feu  Antoine 
Filion  antSrieurement  k  la  renonciation  par  eux  faite  k  la  dite  succession  par 
eux  invoqu^  en  leur  declaration  a  debout6  la  dite  action  quant  a  eux  sans 
frais. 

Puis  adjugeant  sur  la  demande  in  m6nbo  quant  au  Demandeur  Francois 
Honors  Filion,  elle  la  deboute  enjje  qui  regarde  I'immeuble  No  3,  dSsign^  eo 


COUR  S»^EKIEUaE. 


^  139 

<M«Unition  .d  cetle  wuie  uvoir  l7"li    '  •    ^    '  ""°°"  """  "»  I* 

"  M  Terriw  d.  I.  Z^.^j  o    ■       '''  ^'  *>«l>ngM,  <lut  le  main  m 

"do  front  wr  TiDgtSun  ZiM^^i      ,    """""'  ^  "»"  "!»»• 
"m  le  chemb  ™\ZlA~        !      P;«6»>d«ot  pl»>  oa  nioiD.  born^  m  front 

<e  DOnr  1«S,-UT^   '   ••"'•*'"  ■""■»"  <"»«tl«  b«li»e.y*ig*»."  Et 

««#«  d«  ditt  denffZIJ!,'     r^*^ "" ''°  "'  ""^  '•  qnnrt  indira  d. 
1.1  f»  FlVrC7"rH^S'tLT:f-  •\'^"""  ""■'"'"  "• 

d„d.iu„,«_dTd^il'^r;i«'rnrrit'di«i'"''ir"  - 
pf ^:z::;nr»efxr.ot::."p^nrpn^^^ » 


^ 


\ 
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c 


exceptions  et  ainsi  iK»sg^chSe8<  par  le  dit  difendeur  et  de  combien  ellea  ont  aug. 
ment^  la  valeur  dea  immeubles  et  ce  eu  tfgard  auz  anciennes  b&tiasea  etQon'- 
BtrucUona  ezistant  sur  lea  dita  immenbles  lora  de  rali^natioo  qu'en  a  mk  le 
dit  feu  Antoine  Filien,  lesquellea  seront  ^galement  eatim^es  par  lea  dita  experts. 
2o.  Quel  a  6t6  ou  pu  fitre  le  moDtant  dea  fruits  et  revenua  dea  dita  immeubles 
depuis  I'alJ^Dation  qu'en  a  faite  le  dit  feu  Aotoine  Filion,  jusqu'A  rintroduotiou' 
de  la  pr^sentd  demande,  et  de  combien  les  dits  fruits  et  revenus  ae  soot  months 
cheque  ann^,  deduction  faite  des  frais  n^oessaires  des  cultures  et  enflu  depuis 
cette  derniore  ^poque  jusqu'A  I'op^ration  des  dits  experts.     Aussi  qnelles 
sommes  de  deniers  peuvent  avoir  6t6  pajdes  par  le  dit  d^fendeur  ou  ses  auteiirs 
pour  arr^rages  de  cens  et  rentes  ou  autres  droits  Seigneuria'uz  qui  pouvait  6tre 
dus  sur  les  dit  inhneubles  par  le  dit  feu  Antoine  Filion  jwur  le  terns  qu'il  en  a 
^tepropri^taire  pour  du  tout  il  en  soit  fait  compensation  suivant  la  loi  et  tel 
f|a'il  sera  ordonn^  ci-apr^s  eu  igati  k  la  part  et  portion  indivise  dont  le  dit 
tieqiandeur  Francois  Honor^  Filion  est  d&lar6  propri^taire  pour  un  buitidme 
indivis  comrn^  susdit  de  la  moitid  indivise  des  dits  deux  immeubles.    3o.  Si  les 
dits  deux  immeubles  peuvent  oomuiod^ment  Stre  parta^r^a  et  divis^s  entro  le 
dit  Francois  Ht)nor6  Filion  et  le  dit  d^fendeur  eu  dgurd  a  la  part  de  chaoun  en 
iceux^  1^^^^  dit's  experts  entendront  ies  susdites  parties  et  leurs  t^moins 
<lfl™^t^Wse«|™*iit^  ctevant  un  juge  ou  un  commissaire,  choisiront  uo  tiers  en 
cus  d^sContfiire-etiferoiit  de  leur  operation  rkpport  d.  cette  cour  le  ou  avant 
,  le  18  F6vrier  proohain,  pour  etre  sur  icelui  ordone  ce  que  de  droit  r&ervant  i 
pronon«^r  siiiT  et  apres  le  dit  rapport  fait  et  oipport6  sur  les  autres  conclusions 
des  parties.    ;^|;oon^amne  le  d^fendeur  aux  d^pens  tant  sur  les  r^pon^es  en 
droit   duVdemandeur  aux  cinquidme  et  «6pti6me  exceptions  que  sur  Taotion. 
Distraitsaf  Messieurs  Cherrier,  Dorion  et  Dorion,  aTocat»du  dit  demandeut. 
Francois  Honors  Fijion.  "  ^ 

Qherrier^  Dorion  &  Dorion,  pour  les  demandeurs. 
Jioflamnie  &  Laflamme,  pour  le  d^fendeur. 
(W.  p.  W,d0  ; 
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COUR  DU  BANC  DE  LA  RBINE,  18g&r  ". 


EN  APPEL 

DE  LA  COUll  SDPfiRIEURB,  DISTRTCT  DE  MONTHiAL. 
MONTREAL,  Lfi  liR  DECEMBRE  1808 
Cora^n  S.u  L.  H.  La.ont.une.  Bart..  Ju^o  on  chef;  AvxwxN;  J.,  DcvA.  X 
.  Gabon,  J.  '     * 

No;  39. 

.      ,  JOHN  ROSS, 


n 

/ 


/■ 


vs. 


Jif/endeur  en  Cour  /n/e'rieure, 

Appelant. 


tcontr 


"A' 


a.. 


CHARLES  T.  PALSGRAVE,      '        ,  ^^ 

^^mamitHT  en  Cour  I^ffrimrel 

A  (Ksignes  sous  les  Nos.  I*  in  17  ^j  i"^  p  , .  °  "^  ^"^"^^'P  Durhnm, 
que  la  vcnto,  qui  lui  avait  I,  faite  Is  diL  ,;  /Ta  "r^'^'^^^  ^  ''''"^'O" 
cution  et  que,  .'en  ayant  jamais  cut  p^l':^:  Tt'T'T.  '"^''^  ^''''- 
oomnve-d^tenteur  d'iceux:  les  parties  avM^'^  Le„T""  :^Tr^"' 
Jes.jwges  suppldans  oharses  d'adminW«.r  1«  ?'*^.®"**'"'^« '^  au  m^rite,  dovaut 

C8,^Seigneuria,o  en  m"^  .Itlf^Z^ ^^Z^  '"''''  ^'^""^^  ''^'^ 

--^...aisseries ...  i.^r^ijrreijrr;;^ 

designation  du  lot  No   iT   "ITLZ  ""'  '"'"  '^"*''"^'  *»"«  *«"^  '* 
wggestion  de  I'intim^  et  hor«  uT     •     ''      7      ^^  ™^^®  «*  batonn^,  d  la 

te^ffiers,  sans  nnt;:l«r    errrTue  f  '^'"^'T  '^  ""  ^^  ''^P-       ' 
a  I'appelant  avait  <5td  prtfparl  avl  „„«!  '  ^"r^^^P'"  ^^  J»ge«'«nt  signifi^ 

Wlad.signatioad«1rtT^\rw^^^ 

raison  de  ces  ratures,  la  significatioi  du  sZTj\Zl  tV  *^"P  •  '^"'^ 
que  la  saisie^^„Uon  p,^iqu^  «„  ses  Wei  ^  tu  T^'  ""•"""*'  ^' 
prue  que  qainee  joura  aiir<v«  U  «;^«    .•      ^       *'l™'  ™  '<»»  "«  pouva  t  dtro 

cription  do  fan,,  et  en  effet,  le  26  mriTsM  «, '      '^""''  '^  ^  ^'^^  ^^  l'««.    < 
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F«kgraT«. 


.  X'intim^  r^HpndU  par  Difensti  au  fi 
moyensdefaux. 
Sur  inBtraotion  des  fatta  4  K'enqudto,  I'api 


w 


m. 


r^ 


faits  i^.Y  Opposition  ^t  aqiri 

'■■■.*■- 

it  entendre  troia  t^Dftoina, 
1.  M:  George  Pjke,  d^put^-grcffier,  qui  a  iwur  mission  sp^ciale  de  preparer 
.   lea  jugementa  d^  la  Oour  Sup^rieur^,  et  qui  /f&teasA  le  jngemeDt  argu^  de  faux, 
-  'd^kre  que^quand  le  jugefiient  fut  rendu,  il  vingt-neuf  f($vrier  1856,  lea  quatre 
.  immeubles  j  i6taient  prdnonctfs  aujeta  a  I'hypothdque  de  rintimtf,  et  aucune 
raturen}y  avait  iti  fcute ;  que  troia  semainea^  apris  la  prononciatioiri  da  jug»- 
ment,  I'aTooat  d^  rintim(§  vint  demander  ane  copie  du  jugement  eft  ^  fit  fairs 
par  M.  George  Eerniok,  lorsquo,  sur  I'observatton  du  tdmoin,  que  1«  lot  lHo.  17, 
deorit  au  jugement,  ne  devrait  pas  s'y^trouTer,  le-dit  avoc'at  ezamiiia  Ipireoord 
etjui^enjoignit  de  raturer  la  dite  designation ;  ce  que  fit  le  iimoin;  eeiM^eat' 
filitu  environ  trois  semdines  aprls  lu  prooonoiation  du  jugement.    Il^oommuni-  . 
qua  aveole  juge  suppliant  Berthelot  au^iujet  du  dit  jugement,  mais  aeulemeni  i 
par  rapport  a  un^  rature  dans  le  calcul  de^  inlirits.  " 

^     Quand  la  rature  du  lotVo.  17  fut  faite,  le  jugement  n'6\mi  paa  paraphi. 
\    2.  Le  juge  supplant  'Berthelot,  qui  avait  pcononc^  le  jugement;  et  dont  lev 
fonctiobs  dtaient  ej^pir^ea  le  11  ntars  1866,  la.  Cour .  Seigncuriale   ayant  alors  , 
terming  sea  traVauX;'  d^posa^  qtt'il  avait  pariiph^  lo'dit  jugumeut ;  ne  peut  dire 
.  par  qui  la  rature  qui  se  irouve  dans  la  disignation  de  la  propriiti  a  4ti  effec-  ' 
•tuie,  maia  il  se  rappeHe  qu,'il  fit  faire  des  ohangemontfl  par  M»  Pyke  dans  le 
calcul  des  intiret^ ;  ne  i^^rappelle  pas  qu'on  ait  jamais  attisi  ^m  attention  sur  > 
<ld  rature  qui  exOte  dans  la  disignation ;  ne  §e  rappello  pas,  mais  il  pourrait  m  ^ 
^  faire,  que  ses  initiales  auraient  ^t^  afpjs^cs  sur  le  jugcincnt,  apres  le  ll,,mars  ■ 

tlB56.  ,         -      ^  ■  '       ,  ■—  ^    .'        '        -^        "  " 

3.  M.  It^l^njok,'  efnployd  au  gn#e,  a  fait  lu  copi6  du  jugement  en  question,, 
qui  n'a.^te  livr<te  4Tav^at  de  rintim^^  que  le  4  d'avril  1856 ;  qu(ind  il  (t  oette 
copie,  la  rature  de  la  disignation  No.  17  n'avait  pas  encore  iti  fctite  dans  l( 
Jugement ;  clle  a  iti  faite  subsiquernment  dans  le  jugement  c^  ensiiffe  (dansja 
copie ;  les  jugements  ne  sont  t'ragscrits  dans  les  r^gistrcs.que  six  ou  sept  mois 
'Opres  leur  prononciaKon.  '  ,"'  ...  .     '    -. 

L'lntim^  ne  fil  entendre  ancun  t^tuoin.  - 

Apres  audition,  la  Cour  Superieure,  adjugpant  sur  une  motion  faite  pa^  llin*  > 
tlifa^,pour  rejeter  ks  depositions  des  ^mOinsd'c  I'appel^int,  eb'sur  le  m^rite  de 
inscription  de/atfx,  prononja  le  jugement  suivant:       '         .        * 

'     '  gaturday,  the  twenty-eighth  day  of  November,  one  thousiind  eight  hundred 

•and  fifty-seven.  Present,  the  HSn.  Mr.  Justiqe  Smith — '"  This  Court  having 
"  heard  the  said  plantiff  en  faux  and  defendant  en  faux  by  their  Goiinsel,  uppn 
« the  merits  of  the  inscription  de  faux  made  by  the  said  opppsant,,  John  Ross, 
"and  the  moyens  defaux  by  him  fyled  in  this  cause,  and  ^Iso  upon  the  motion 
"  of  the  said  plaintiff  and  defendant  en  faux,  of  the  twenty-fourth  day  of  Nov-  v 

•  "ember  instant,- hat  the  objeotions  made  by  him  to  the  evi^ietoce  of  Geoi^ 
*'  Keirniok,  George  Pyke  and  J.  Amafole  Berthelot,  be  maintained  and  the  said 
-'/evidence  set  aside,  having  examined  the  proceedings,  p/oof -of .  record  and 

^  ^'  deliberated,  aoth  reject  the  motion  of  the  said  plaintiff  and  defendant  en/dtux;  >' 
^'aad  considerinji^th^t  the  aaid  opposant;  plaintiff  en  faux,  hath  failed  to^tab- 


■"«*•■•. 


{>.'*  ,■ 


-ft  iJfWS^'i^^jJf, . 
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.«x  r^&tres,  olst-Wire.  pendant     ^3  if    ""  '!"'^'*  *  ""  *"''^'' 

.«Mve,delaCoar  r„^";„^:j^^^^  le.  ' 

^roitdelortformer'  et  d'/comW  "^ir''^  "^""^  '«  il<5put^<^elfo.,rT 

«n8  avis  ^  ,,  par\ie  adverse  au^LZ  ^!       ^'T*  ^'"''^  ^'^  ^°«  ^'^^   n 
..entcnd„,rendr.alwr„Ve;T^^^^^^^^^  ' 

ud^ent  w„  asked  for  wh"^^    h^^^^^^^^  "  ^^^  •  co^  of  1        , 

of  judgment  -^6e^«/M;«  "  wi  ^^^^^  ^*«  ''''^.  the  draft 

at  the  time  of  thee'ras.r^  ^rHfi  1-7     /  •^."'*'"'''  '^  ^^'  f"''^*'  »"<»  *•»**, 
..^bcen«,„su.ManSS^t^':?'f^-^«*^^  ' 

<feol^ra^les,uat^  ••^"^^'SpS.S^l^  i^'  '''' T^^^  «» 

I      conseryer  int^t ;  Vest  pne^d«,trTne^„f  ^'''^  ^'  *"»»«  «»'^'g'''«i<«  J>o«r  le 
I     Cdde  de  P^oc^ie  OituTwIitTr    '  *"""  *""'  '*^  co'-n^entateVrBda 

»»««« oa  ar/«<.     Cet  article  ava^t  Z         '^       "'^"''^  «*«!<'»»« '.cu/Wice.jW 
'     Sapgrieur  d.  Quebec  T^ZtJ^S       rr'""«^"«'^'  "^--^» 
Wires  parties  de  I  Wonnanr<ZnW^rL"'';J^^''*"'  «*»""-«  »««*«'  '«» 
"ient,  o«  abrog^  par  nosWtSf       ^    ^«  -"^^'fi^^Jo"  de  leur  enr^lstre'.     . 

•J-eJiigeen  Oourinftfrietire'aernrJm^i'Al-  •'     '  ' 
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mfiirie  loi,  daiiN  Tart.  6  du  tit.  ler ;  "  Voulohs  que  tqutos  noH  ordonnanooH,  oto., 
"Roieot  ob8crv(>os,  etc. ;  niquo  Housprdtoxto  d'<Jqtiittf,-bion  put|lio,  nci'iUratifm 
dc  la  justice^  ou  do  ce  quo  nos  cours  auraicnt  h  nous  rcpr^scDtcrt  elks,  ni  ks 
metres  juyes,  s'eii  jmistftit  dispenser  on  en  moiUrer  les  disjiositions,  €n~quelqmn 
cas  et  pour  (luelques  causes  que  oe  soil ;  ct  duns  I'lirtiole  8 :  "  LMolarbnH  tous  nr, 
"'rjDtH.ct  juf^ctuentH  qiii  Horont  donnas  vontro  la  dinposition  dcr'^noR  ordanniinceji. 
"  utc,  nuls  ot  do  nul  cffct  ot  viilcur,  etc."  Si  done  cos  di»po>itions  dp  ronltiti- 
nunco  no  sont  pus.  K'ttrc-ujorto,  le  ju^cniont  du  20  fevrior  18.56  esrnui  et  non- 
avMui.  A  iu  V(?rit(5  i'usaf^o  est  do  puniplior  Ics  j^u^'ciuents  pluHicurn  jnurs  apitVs 
Icur  prnnonciiition,  uiiiiH  cot  uso^o  cwt  abuHif,  et  lors(|ue  rintcntion  d'un  tribiiniil 
est  attirt'c  sur  uno  telle  illt'^alitd^  il  nc  pcut  so  rcluser  ii  nppli(|ucr  les  disposi- 
tionfi  do  la  loi.  ,    "   .'  '        ■  ' 

D'uilleurs  il  est  en  preuvo  quo  lorsquo  lo  juj^o  suppl^Snnt  aparaplid  In  ju<;emont 
il  n)i  pas  eu  coniiiiissance  dc  la  rafuro, ct  n  a.pu  cons<5qucininont  I'upprouvor 
et  encore  Teut-il  I'uit,  que  la  nullite  n'en  scrAlt-  (|uo  plus  appurcntoj  vu  qu'il  ne 
pouvait  seul,  ct  huus  four' ooucours,  luoditiur.uu  ju^'ouicnt  prononcu  pur  troi» 
juges.  ".  .     ■         ;   ,      ■  ^...  ^.        ... 

AueuQC  YA6utioD  dcs  mots  rayds  n'est  fuito  au  bi*!  du  dit  jugcmcnt. 
Enlin  lo  juge  suppMunt  uvait  paraphu  Jo  juj^ouicht  apr<^s  roxpirution  dc  ses 
pouvoirs  judiciuires,  les  juges  ri^guliors  uylunt  ix'piis  roxcrcice  de  leurs  foncMons* 
le  11  mars  185G,  cpoijuc  ou  la  Cour  S6iguouriule  avuit  tcrmfniS  scs  travaux. 

Ind«5pendammcnt  dcs  raisons  legalcs  iQvoqui5cs  par  I'appclnnt,  il  avait  aussi 
un  grand  iiittJret  tl  se  pluindre  do  ralttSrulion  du  ju<{cment;  il  n'uvait  jamais  <5te 
mis  en  postjcssion  des  (|uatrc  immtublcs,  ct,  «d  les  faisant  vcpdrc,,u'^la  {toursijite 
do  I'intiuid,  il  sc  propo!4uit  do  les.  rucheter,  ^^pour  cn'Otre  mis  en  possession  en 
vertu  d'un  acie  judiciuirc ;  ce  projet  utait  mis  a  ncaut  ({uant  uu  lot  No.  17|  si  lu  ^ 
Cour  sanctionnait  Ic  cliun^cmunt  luit  au  jugomont.  •^"' 

En  rdsumd,  le  jugehient^^,29  I'i^vrier  185U  a  }^td  falsifio,  et  la  copic  qui  en' 
a  et(S  signifiee  ii  I'uppelant  n'dtait  pas  uno  vraie  copio  du  jugoment  tel  que  pro- 
nonce  par  la  Cour;  la  saisic-executioir prise  parnrintimd  sur  les  bicna  de  I'appe- 
jant  <!tait  nuUo  et  illee;alc  fautc  de  signification  de  oe  jugement,  et,  les  faits  dtant 
proiiV«5.sV  IkJ  tribunal  inferieur  dcvait  ootroyer  u  I'app&lant  les  conclusions  de  son 
010^1(0)1  qjin  d'annuler  et  de  son  inscription  de.fau.v,2  "  . 

fio^^r^son  pour  rintimitlljlpi  objections  faitca  pur  I'tntimd  it  I'cxumen  de 


t^moins  poiir  contrediie  les  arobives  de  cette  Cour  ont  eUS  ridscr^vecs  ti  I'Ea 


\. 


*  AUTORITES  CITEES  PAB  L'APPEI^ANT. 


foncet,  des  jugements,  Nos.  78,  114  et  123  d  la  note.  ^ 

Carre  et  Ohauveuu,  T.  1,  p.  701  et  703  it  la  note.  i , 

Serpillon,  Ord.  Civ.  sur  Art.  5,  Tit.  2(5,  p.  487  »t  seq.  sur  Art.  6  et  8,  Tit  ler. 

Jousse,- sur  Art.  5  du  Tit.  20. 

Pigeft.u,T.  1,  p.  425.  ".  ^* 

Merlin,  ^uast.  de  D.  Voir  Jugement,  p.  95. 

"         "         "       Voir  Inscription  de  faux,  §  1,  p.  601  et  602,  (Sign,  de  jugiement). 

"         "         "       Voir  p.  617.    Espece  Perthon.  • 

.  SerpitloDidu  Faux,  Questions  de  Droit  in  yfn«,  p.  396  et  seq.  .       ' 

"  (Inscription  d  faux  conte  rearrfits).  .' 


.   qu6to,  eta 
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les  aot$fl  d'( 

il  n'y  a  pa? 

que  la  recti 
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I'JpotJi^qmJi 

avoir  dt6  tr 

fnt  commuoi 

"y<5,  ce  que 

ditJugemeni 

' '     Il  parait,  ■ 

dcvant  la  Co 

.       les,  projots  c 

qufJs  des  initi 

o'est  00  qui  8 

soin  do  cJrrij 

I'uttention  du 

fiihi:  en.suits  i 

"    voir  pourquoi 

'     Carov^  J,, 

dc  ferro,  qu'il 

Par  lo  jug( 

•'dience,  le  d<5f«i 

«ux  conclusion 

Ccpui?,  CO  j 

•ddfeudeur  n'aj 

les  meublcs  du 

Opposition  H 

went  i  I'audioi 

^tuit  port«5e  (Ji 

,  d'wne  rature  fai 

par  suite  do  la<j 

iaissant  trois  lo 

le  jugement  tel 

^     Par  cette  op| 

tend  s'inscrire  ci 

ggj  luia  g'te  sigi 

«t  irdemande  t 

nulle.  '     T*^:- 

Une  insoripti^ 
«  ^t^  jointe,  et  ]< 
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1««  «ot,«  d'un  oflioicr  de  Co«r  ClchLl        t"  "1  :""'-'>"''"  ''<'  A«*  centre 

«it^^  paraph..     M  V^H  e  en  Z    "' ""'«f  V'^^  J-^Lnt 

ParKil  n^itune  note  Vur  ^dli  f  Ir  ''T^  «  J»«--»  ^"^  ^r^ 
1'inti.ne  au  fait  que  le  No  n6t^r    ^        ^^^''  *"''"'"•'"'  ''•  ''«^«««t  ^e 

avoir  tftd  troig  Bomainep  aprA,  )„  prono  J!S  ™  ?    ^     ^''""""^««'  ««  q«'»  croit 

"yd,  ce  quo  fit  le  dit  pZ  a!  ^        ^    '  ^."'.  '^"  ^''''^  '•"  ^^'^^  devait  etre 

'  <Ur;a';;o:r  SI::;:'  :!,'l:^;  -P^^^  ^o  prod.!.  „„o  tee  preu.    ^ 

qu(5«  des  initialoa  du  jUge  qui  a  JL  P»  J«  Pf^tonotaire  ct  «ont  ensuife  mar- 
c'e«t  coquiae^iieuici -^I  cufl^fn       "'^;^'"^^"""''"'^«^ 
«oin  docdrriger  uoe  telle' ereur     ^  ^Xd^  Je  ^  ^"^  "^""^^'^PP**  '« 
luttentlon  da  juge  prdsMent  .Vunc  0  r l^afnT  '  f  ,P;«^°»»''-«  ^'"m^^^r 
fail*  en.,uit,  parapher  le  vral  ZyM  A     T   ^^     'r  ^'  '"  ^'"'  """ige-V^t  de 
"    voir  pourquoil'nppclajt  sis  onSn"'^'^'"'  /^''''■««»  P"^  faciloZeonce.    ' 

<Jc  terro,  qu'il  est  allegue' d^t,2      ^^^^'^'''''"'  contre  Ross  pour  quatro  lots 

^d^!:  isr;:tt;t:;s:^^-^-^  -» queprononc  ..w 

"ux  conclusions  de  la  delratior  ''  "''  'l""''"'  ^''''  <'ooform6^nent 

Jesmeublcs  duddfeUu,  oS!;;li^  •'''''.'" ''"'/^'^         '' ^'^  P"«<'' «^ 
Opposition  H  cette  saisie  ^nde  anr  ««•  *    ,"*    .    '     ' 

.  *.«  ,..„„  kite"  «„,.  r«^S^  t  tw  °Tn'  'f-'"'  '"'*"«'  •"  »»^™       ■ 

qui  luiA.etesigni6eelaa.ielA/f-*?  diijug|pent,  e#contre  h  copie 

nulle.  ^.  ^  '«  en  reftu  dun  tel  jugoni^nt  soit  d«5olar6e 


IB. 


^e,  H  ..ismte  :  (trou  t6molns  ^entendus :  P,ke,  Berthiot  et 


y 


lUiCrara. 


tp 


146 


COUR  DU  BANC  DE  LA  BKINE,  1858. 

> i^_ 


K«Diok)  qve  Pjk«,  ^ont  o'Mt  le  derolr,  iifait  pr^p.r<$  le  projet  du  jugement 
Hi,  (No.  9i  du  reoord)  et  I'nua  tranrau  aui  ju^es  pour  leur  aVprobatioo. 
^  Le  29  ftvrier  oe  jugemedt  fut  pronono^  oour  tenante,  Ul  que  t4dig4  par 
Pjke  sans  aucune  ratures.  BnTiron  trois  semaines  aprda  le  prooureur  du 
demandeur  demanda  une  oopie,  qui  f..t  faite  par  Kerniok,  un  au^e  olero,  con- 
formrfment  4  la  minute  qui  4l>tt  rest<fo  et  fuisuit  partie  du-rwdrd  ;  mais  Fyke 
ajrant  fait  remarquer  4  M.  Robertson,  prooureur  du.dema^r,  que  le  lot  17, 
n'aurait  da  «tre  inclu  ni  dans  I'aotion  ni  dauit  le  jugement,  sur  I'avb  dexje 
dernier,  et  sur  la  promesse  qu'il  fit  de  la  faire  appro,jver  par  le  juge,  PjkeSi- 
tranoha  du  jugement,  la  partie  qui  regardait  le  dit  lot  17,  le  retranohant  tout  4 
fait  du  dit  jugement,  qui  se  trquva,  alors,  ne  renfermer  que  lea  trois  aatres 
lots. 

Le  n)«me  chang|ment  flit  fait  duns  la  oepio  qu'avait  faite  Kerniok,  dans 
laqnelle  se  trouvcnt  les  m^mes  ratures,  que  oelles  qui  sent  dans  la  minute.  Ce» 
ohangements  ont  6t4  faits  ho^  de  oour,  et  nahs  la  conaaissunoe  mfimo  du  juge 
qui  avait  paraphs  la  minute. 

II  n'est  pas  constal^  olai>meot,  A  quelle  <poque,  la  minute  du  jugement  a 
6U  paraph^e  par  le  juge  Berthelot,  si  o'est  avant  ou  apres  les  raturw;  pour- 
tant  Pjrke  dft  que  o'est  aprjb  les  ratures  faites,.que  Ic  juge  a  mis  ses  intti^  aa 
dos;  le  juge  lui,  dit  qu'il  n'en'sait  rien. 

Tela  Bont  les  faits  prouvis,  se  r^sumant  4  dire  que  le  jugement  rendu  par  la 
Cour,  en  pleine  audience,  a  4t6  hors  de  coiv,  alt^rd  dans  une  partie  importante 
deson  dispositif,  par  un  des  oleroa  da  protonotiire,  4  U  requisition  do  pro- 
oureur dudemandeur,  noD  seulciiicnt  sans  lu  permiabion  de  la  Cour,  qui  iivait  ' 
rendu  oe  jugement,  mais  mdme  sans  la  oon^aisqanoe  de  oelui  des  juges  de  la 
dite  Cour,  qui  s'itait  obargd  de  lerendre  et  de  le  faire  rMiger. 

Qimnt  am  usnges  vicicax  dont  il  est  fait  mention  dans  les  tdmoignsges,  de 
ne  signer  les  jugements  que  longtemps  aprds  qu'ils  sont  rendus,  et  de  ne  les 
enw^istrer  aussi  que  plusieum  mois  aprds,  oela  ne  fait  absolumeot  rien  k  la 
cause  ;  o'est  un  nsage  contre  la  loi  qui  est  un  abus,  et  qui  ne  saurait  otre  in^o^ntf 
dans  le  eas  actuel. 

L'on  obfterrera  que  la  saisie  dont  se  plaint  I'apposant,  a  m  faite  en  yert^i  de 
oe  jugement  aimi  ratitj^,-  que  o'est  oette  alteration  qui  oonstitue  le  faux,  alle- 
gu4  dans  son  insoriptien  de  faux;  que  ralt^ration  ^tant  prouvde,  la  question  4 
decider  sur  rinsoription.de  faux,  etait  de  savoir  si  oette  alteration  oonstitnait 
tin  faux,  et  sur  I'opposition  si  oe  faux  emportait  la  nullity  de  la  saisie. 

La  Cour  infigrieure  a  ^t^  d'avis  que  les  all^gu^s  de  Tinscription  de  faux 
n'dtaient  pas  prouv^s,  et  a  renvo^re  I'insoription  de  faux ;  oe  qui  devait  emporter 
en  mSme  temps,  le  renvoi  de  I'opposition. 

Quant  4  Tinspription  de  faux,  je  ne  oomprends  pas  comment  apres  avoir 
dAjlati  que  les  t^moignages  de  Pyke,  Berthelot,  et  Kemick  et»ient  e^lement 
pris,  le  jpge  a  pu  d^ider  que* les  all^u^  de  I'inscription  n'^taient  pas  prouv^s 
les  trois  ^moina  prouvent  WanAs  luce,  tons  les  all^gu^  de  la  dite  inscription  ; 
o'est  na  point  sur  leqael  il  ne  pent  exister  aucun  doute.    Reste  4  decider  aiN 
lee  &its  prouT^  oonstitoaient  on  faux  qui  emportfit  la  nullity  de  la  saiAie. 

II  a  6t6  p>r6tendu  que  cette  alteration,  anoiane  nroiivft^  tnnto  iM^»  at 


»Al 
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vortu  d'un  I 

L'oppoflit 

'   de  faux,  sui 

deux  maint 

,--  tllite  tel  mo; 

C'est  4  lu; 

pas  oe  jugeui 

II  mo  pan 

manidre  ilieg 

anent  est  vali 

«a  demandei 

Si  (suivan 

confirm^,  lai 

meubles  saisi 

remdde. 

Je  neniej 

etaoces,  oerta 

doivent  itte  t 

t'etendre  an  t 

Les  oasoA 

▼ent  se  voir  ai 

.  I  Pigean,  4 

186.    I  Berr 

4e  Bioebe,'J 

Rogron,  pr^o. 

De  ees  anb 

prouv^es  en  oe 

"iMrait  par  trop 

ternes  de  chanj 

Je  suis  done 

par  snite,  le  ju 

I'insoription  de 

deolaree  nalle. 

Les  causes  d 

gevinetj)ann, 

Cour  a  oorrig^  j 

nent  dilRlrent  ( 
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.COtmbU  BANC  DB  LA  RHINE.  1858, 


•    ■"■      ¥ 


«v.it  rendu  oe  jawment  no,.r  I-  ft  T        ^"  ""d'o^r  A  U  Oour  qui 

ulMci-uro  qui  ..JZlit  '*"''«*'^«'"  '"»«''«  ^t'«  -d^Pt^  tell,  p,oo4d«« 

'       vertu  d-u„  te.  iug,  jre^VXt  „!;"'  "  ^"^'  ''  "  -'"'"  '""^  ^ 

deux  mlintenul  Tu  ,2  de  L  J        n"  ""  Z""'  '"""?'  '^'^  *»"  ^^^ 
aaite  tel  n,oven  pouVftir^ttfi!^       "ulle  .auf.u  dem.ndeur  A  .dopfr  en 

remdde.  *^      wng^mps,  «t  le  d^fendeur  aerait  sana 
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FaUfrmT*. 


'i 


^^s^ 


qu'il  avait  plft  A  e«  greftcr  d'y  iMror,  difli<r«nt  et  auerof)ue  oclul  do  U 
Cour.  ,   ' 

/V  Curiam,  Juge  l>Mm^--n  n'Mt  pu  doiiteux  ijud  lomiuune  roi«  un  jugo- 
^  mehk  »  ^t<(  prooono<S  par  la  Cour,  U  n'eat  ptua  au  pouvoir  de  p^rMonne  do  lo 
ohanger  iii  de  le  eorriger,  aoug  qticlque  prdto«t«  ((ue  oo  noit.  loi  la  prouvo  fait 
olaircmont  voir  quo  tt  correotion  qui  a'tMd  faite  iiu  jugoroont  du  29  fdyrior 
■  1866  eat  illc};al«,  et  l''oppnHant  a  droit  do  n'cn  pliiiudre  \  main  oo  n'oMt  paw  par 
Jn$cptpiioH  de  faut  qu'ano  partio  doit  proc«Sdor  on  aeiablablo  oaa,  car  le  jug** 
moot  qui  a  (tU  rondli  pai*  la  Cour  Infoiieuro  no  pouvniX.pna  otro  faux;  o'iJtalt 
U  reduction  du  grrfBtir  qui  otait  inexiicto  ct  duluctuouae,  ot  I'oppoaant  dcvuit 
H'adrewtcr  4  la  Cour  lor^rieurc,  pour  fuiro  rcotia«Mr  botto  redaction,  et  domandor 
quo  lo  jugoment  fftt  entrd  v^\i  rdgiatro  tol  ((u'il  aviiit  t'KJ  prononod!  Deux  diJci- 
aiona  renduoa  ^  Qu^boo  "  Chbuinurd  ct  La  Fabrique,"  ot  "  LungeviQ  et  Dttpn/' 
viennent  di  I'appui  de  I'opinion  do  la  majoritd  do  la  Cour. 

Llionorablo  Juge  en  che/  et  M.  lo  Jugo  Ai/lu-in,  diwcut  sucoinotctnont  quo 
•roppomiut  DO  pouvuit  puM  proct'der  daim  roMpico  par  voio  ii'Imaiption  Ja 

,  JngcnicDt  conflrtnd. 

i?ORJV  ^oy,  avooat  do  rappclnnt.        v       "  •     i        "'  «. 

A.  d-  W,  liutertHuu,  avoauts  do  rrntiii)<<.  -  ^ 


SUPERIOR  COURT,   ,:' 


/, 
MONl^REAL,  StsT  Jl^Y,  1961. 
Coram  MpNK,  J.^. 
Xtf.  1128.  / 
Macdougall  vs.  Torrance. 


/  ':  ^J^' 


[ 


$■ 


■^"i 


Bbld  :»-1.  Tli»t  a  debt  ■rlHlnff  out  of*  contract  made  In  Scotland  tO  doliver  paroonKer'a  liiRRaRO  In  th« 
(SortorMontrval  and  wlipre  cleliv«ry  tkiled  to  Iw  made.  Is  not  a  cuu^c  of  civil  action  which 
hait  arlnen  1^  a  foroign  country.    (Conanlldatpd  Statiitcx,  L.  C,  Cap. 87,  no*.  7.  |J2.) 
3.  That  Judgment  liavinKbecD  renderedin  the  Diittrict  ofSIontreal,  on  >neh  broach  ofconlraato 
In  ikvour  of  tho  panixinRer,  a  capi0M  ad  rtByoiultudun  will  lie  against  the  bjdy  of  the  de-' 
fbndant  in  Lower  Canada. 
3.  That  tho  plaintiff  la  JuatiUed  ii|  hi«  belief  of  tlie  defendant  being  Immediatoly  about  to  laar^ 
the^  Province  of  Canada,  with  intent  to  defraud  I  he  plaintiff  Oom  the  fact  of  tho  defi>itdant 
'    being  a  aeaOiring  man  resident  without  Canada  and  Oreat  Britain  andiimporarily 
■»  -if  ■  wltHfn  the  Province  In  commalid  of  a^wa^ioing  ventel  wliich  ii  immediately  aMut  to  leave, 
'|,    and  f^ora  the  defendant  haviqg  made  and  making  no  attempt  to  pay  the  plalntifl*!  debt' 
and  nrom  the  defendant  having  abxented  himxclf  nrom  the  Provinbo  in  18C0  Immediately 
after  the  rendering  of  the  judgment  against  him,  although  in  each  of  the  three  yeara 
next  prceedlng  he  had  been  in  the  Province  in  coinmand  of  a  ahip. 

The  cause  out  of  which  tl^<?  present  cause  orosfi  is  reported;"4  L.  C.  Jurist 
p.  132.  / 

The  defendant,  a  master- miiriner,  resident  in  Glasgow^  Scotland,  having  failed 
to  pay  ^b«Bff»"nt  qf  the  jwdgmMt  gf  the  fcSupnrior  Coujab  *t.Mon>,raa|  raBdw. 


I 


-f— 


« ^^--f  ^fy 
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oommund  of  tho  .hip  «.  Toront,,/"  th«  pUiutiff  th«„  «ued  out  •  c«/„W  .i/  rr,, 
l.,Mnn  UMdor  which  tho  <l.,fond«„t  w««  .mated  a„d  k«»o  bail  to  tho  Hhorlff! 
|ho  ground-  of  tho  plaintifTH  b«liof  that  tho  dofondunt  wa«  im.noditttoly  .bout 
to    o«v«  tho   Province  of  Can.du.  with    intent  to  dofruud  tho   plaintiff,  .nd 
.    that  „.oh  departure   would   deprive    tho  pluintiff  of  her  remedy   UKain.i  th.  . 

dofendant.  were  Ma.od  ..  follow-  in  tho  affidavit  of  Alexander  M.  Forbo«  th« 
•Kent  of  tho  plaintiff.  '  '    '" 

bolilr"*^  •^"P""'^""'  •'«»''  d"P<««  «"  follow.  .«  regard  tho  ground,  of  hi.  «,id 

That  .ince  the  rcn.loring  #tho  nnid  jud«nifldt  agninut  the  ..id  Archlb.ld^ ~— 

.Torrance  ,0  favour  of  th«  «,id  [Habella  Macdous,all.  the  .aid  Archibald  Ttrrance 
haU,  made  no  attempt  to  pay  the  .amo ;  that  ho  i»  a  «,af.riog  man  rcideat 
wirtiout  the  «i,d  Province  of  Cunada,  to  wit,  in  tho  Kingdom  of  Great    Britain 
•nd  ln,la,,d,  and  temporarily  in  th^Di.triot  of  Montreal  and  in  the  port  of  the        I 
yityofMontreal  a.  .  ma»to^^.arinor  in  command  of  .  wa-going  vohhoI  belooir  § 

wMo  Great  Britain  albre«,id,  and  temporarily  in  «iid  port»  and  which  vcnI  ? 

tathjuHt  arrived  in  tho  port  of  Montreal  from  Groat  Britain  with  •  o.rgo. 
«d  bound  to  «et  .ail  for  return  to  Great  Britain  aforesaid  within  a  very  few 
.^.ys.  and  he.  «.id  Archibald  Torrance.  U  immediately  about  to  depart  in  oom- 
wandofsaidveiwel  for  Great  Britain  aforesaid.  ^      .      *^-        '~'" 

That  the  said  Archibald  Torrance,  notwithstanding  sal^  Intended  immediate 
departure  hath  made  no  provision  for  the  payment  of  said  .urn  first  above  men- 
tioned, and  he,  the«i.d  Archibald  Torrance,  may  never  return  to  tho  said  Province 
That  tho  said  Arehibaia  Torrance  did  not  come  into  tho  Province  of  Canada 
CZ^dH      7   u^"  «»id  judgment  in  any  ship  during  the  year  eighteen 

ir  l[  .  ;;  """  "^'"^^^^  •"  '"'^  ^^^  ^'^^  »»»"«  y««"  i^-nediately  next 

preccdng,  and  deponent  doth  verUy  believe  that  the  said  Jlrehibald  Torrance 

in  order  to  avoid  the  pay«,ent  of  said  Judgment."        ^ 

On  the  return  of  the  w/it  into  Court,  the  defendant  mpved  to  qauh  the   ' 
<ainag  m  the  following  terms :  •  ^  <ltt«Mi  »M 

.f  1^*^?  ""  ^^"^^  "^  the^d«fendant  inasmuch  as  it  appears  upon  the  fUce    ' 
ef^o  dfidavu  and  declaration  in  this  cause  made  and  fylod'Sat  tr  pretend^  ' 
cause  of  d,bt  set  up  by  the  plaintiff  a^sein  a  foreign  cou(try.  to  wit,  in  ScoUan^ 
JeltfTr     T:Tr'^  -»^-»''  -  *^«  -2«i  «ffi3s.wi  of  the  prltdi 
PiilcewthTl  ?'"'""*'"'  ''"'  *••«  '^''''""^•"•'  ^'^  about  to 'leave  the 
^rZwri  of  ""V"''"'  '"  "'''"^  '"•"'®°'«°''  ^'  »<*  contradictory.   ' 

Is'do  aL  "      .rr*  V  **  '•"^«»'^«**"»  i"  tWs  cause  issued  be  quashed,  l 

2il;^rM:;^ir"^^  -"^^^  ---  ^  ^'^  --"^>«  -^'-  -  ^ 

■^f^jjgnng^„  parting  the  Oouit  lojooted  the  uioUou,  holdlhg  that  W^ 
*a«se  of  «,t.on  had  not  arisen  in  a  foreign  eo7n;;  IdTurth:;  Zl  ^uu^ 
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■t 


,*-tr*'"    •'  »»«•  P'-J-^'"'-  WW  of  lh#  i*tkniMni%  fhiadtll.nl  btoot  wm  •ttfld.nt  to. 

TmMBM.        maintain  |K«  ^^«;..<  * 


Ifei 


BMinUio  th«  ra;>t<M.* 

■  'Tommec  <fr  iTom*,  for  plaiotilf. 
M^  <t  Ritchit,  for  ilafendMit. 
(r.w.T.) 


Motion  njMttd. 


^- 


■.fr; 


SUPERlOfi  COURT. 

MOWraiAL,  MTU  MARCH,  IMI.  ;      ^ 

Oram  Smith,  J. 
Hem. 
Em.  parte  Robertion,  asd  P©/fo<:i(i  «t  a],,  OppoMnta. 

■UD  !-Th«»  ptrtmpllon  will  not  tw  griMMl  of  an  opp«tlilon  t«  raUaoaUon  otUOt.  "'f'  ■'. 

The  potitionor  moved  tiM  Court  od  tho  18th  Marah,  that  tha  oppoaition  Of 
the  oppoaant  Pollock  and  others  b«  declarod  perimit  and  diauiaaed  with  ooaU 
for  want  of  prflce«dings  doriog  three  yoara. 

Smith,  J.  ThU  ia  a  peoulitr  oaae,  but  I  knowS^W  poedeni  to  juatlfV  th« 
granting  of  tha  motion  for  (toremption  d'inatanoa. 


O.  R.  Rolftrtton,  for  petitioner. 
,  How,  Monk  Jk  Holmes,  for  oppoaauta. 
(r.w.T.)  *^*^ 


Motion  rejooted. 


.y- 


»* 


OOURSUP^RIEURB. 

MONTREAL,  30  AVRIL,  1861.        .   .t  / 

.  Coram  BmtLTUJihQT,  J,  i  '      i'  ' 

Ko.Mi. 

McBean,  Deronndeur,  ts.  Debartzch,  Wfendeur,  ot  V.  J?.  Debarttek  «t  at., 

D^fendeura  mis  en  oaaae,  et  Drummond,  Oppoaant. 
J.««  '-Q»«  !•  «l.u^  do  ,*p.r.,ion  de  djtit.  ..I,.„l*„  „„„e  oonJoInU  qui  «.„t  eommnn.  en  blen.  p«- 

cl.„«  „  «,,  p...ui,,,d-uDl.r,ntalred«  blon.  quel,  hm^,  po,,«d.,t  .ujoardu  mrlMe 
Par  aon  oppoaitioa  afin  d'annuHor,  I'oppoaant  domandiHt  la  nullitd  de  laaai- 
aie  de  aea  biena-mcablea   en  aliquant   gu'ila  avaient   <5t6  aoiaia   Uldgalepent 

•  The  followlDg  authorities  were  cited  by  t^e  plaiatiff  in  reaistiag  the  moUon.         

5  299,  p.  248,  9.    Pothibh,  Change,  n.  155.    Ohittt,  Pleading,  1. 103.  6       '/       '  •'  • 

T.  Kay,  6  L.  C.  fiepfa.  492.    Rouueau  r.  Uuglu*,  8  L.  0.  Repta.  187 
-4M  ^^^  '  """'"  arfwv*"'*"^"*  Uea  afltr  judgment.    OaU  V.  AUn,9h.  0.  Itq>ta. 
4.  That  the  ground,  of  belief  aUted  are  aufliclent.    Stt^^in  r.  W^,on,  1 1,.  0.  Repta 

T^^cAwo^  4  L.  0   Rept,  3T8    y,to^  dit  V,»mU.^.  T,au.u.  a  f.  n   p^«r., 
JfwiW  T.  Jfiifcu^y,8  L.  C.  WpU,  15.  '  '  ~'      "'  ^-  "y-  ^'  ■ 
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poor  un«  «l«tt«  do*  p«r  mm  4pouM  oonownanl  Mrtaiaa  iniBMabtii  A  ailt  donn^a  _ 

yir  Aa  Pitrra  t)omiDiqa«  Oabtrtioh,  |0a  p4rt,  at  poar  damaurar  prof^raa  A  alia    «,aS,«^ 
«t  am  ai«na  il«  mn  e.'.U^,  aatoo  at  Itftna;  aoua  la  «ondl|ioa'  qu'alla  paimll  at »  T 

quituralt  1.  diu>  datl«  um  ({iM  d'MMNfdiiaa  |»/mii  dU  |4ra,  avanl  aon  nift-        ■ 
Hmk*  afaa  ronwaant.'       '"^    ..  /  ''    |  '    V'    / 

L'oppoaaftt  all^Kualt  qtM  par  aoo  oonlrat  da  aaViaga,  il  avalt  atipul^  aof      /  ' 
Olauaa  da  Mtparation  da  dettoa  aulra.  Iiii  at  aoa  ^pouaa.  ( 

U  damandaur  oontaata  oatta  op^tioA  MT  UB«  d^ftOM  to  (bnda  an  droit       ' 

mir  lea  motlfli  auiTanta :  J;.  1# 

lo.  P.r<»que  la  dit  oppoa^at  o'allAgua  ^int  at  na  fait  point  Toir,  qtt'amua 
iBtaiUatro  dei  moublea  at  offdU  que  aoo  dpciilM  Dana  Joaaphte  Elmlra  Debartioh 
•  tpporMa  egjajinogo  ait  4t&  fait; 

itoppoalat  MHprdMMts  pM  lloTaotoira  doa  moublaatl- 

iMie  auratt  pu-  apporter  en  mariai^e,  et  d'offre  paa  d'aban- 

m  au  dit  damudam  pour  Atra  par^iui  ^ia  at  vandda  at 

-"TmF.-  "•  "'^  wppoaant  n'«l(dKae  paa  que  I'eatiuililo'n  dea  maublaa  #1 

•ffota  que  M  dite  iSpouae  a  «ppo|Mg  en  mnriuKe  Holt  portd  dana  aon  oontni  de 
manage  mina  mventaire,  et  n'offra  pu  1«  prix  qUwomit  Itn  portd  daoa  1«  dit 
oontmt  pour  I'eatimation  d'loMU  i      ^   *  *        '^■- 

4o.  P«rb«,ue  le  dit  oppoaant  n'alidguo  paa  que  a*  dit«  dpoaae  n'a  fcpport^ 
auouna  meublea  on  mftrla«e,  et  quo  cola  apport  d'apr*.  sob  oontr.t  de  manage; 
^6o.  Paroeque  le  dit  oppoannt  oonimo  4$tant  oommua  en  biena  aveo  aa  dit» 
•pouae  et  eoouno  ajant  6tA  oondamn«  au  paiemant  de  U  aomiua  pour  laquell^ 
•W  meubica  ont  dt<$.HaiHi8  en  cotto  oauae  ne  peut  a'oppoaer  &  lavente  d'ioaux 

/;  ;  *^«!^;l<5fi>«>«»en  '*'^MU»  "wgr*®  •P'*"  »udUioo,  par  son  Honneur  M  1» 
/. juge  Smith.    .■;  "    ..    ,i|p^  ,.    ;  '&..,."  \        ■ 

;        Cptto  oppoaftlon  avait  M  en  outre  oonteat<$o  par  une  exception  plaids  par  - 

le  domaodeur  oomme  auit : .,* 

Que  par  le  jugement  qui  a  ^U  rendu  en  ^tte  cause  le  oinq  noTembrt  mil 
hu.t  cent  einquanto,  dA^larant  e,|itee  centre  le  dit  oppoaant  et  aon  dpoua. 
oomme  oommuna  en  biena,  le  jugo^Pfflnal  rendu  en  cette  cauae  la  vinet-neuf 
de  novembre  mU  huit  cent  quiranteHjinq,  le  dit  oppoaant  a  614,  condamnfe  per- 
•oonellement,  oomme  ajant  ^pouixS  la  dite  Dame  Joaepbte  Elmire  Debartioh  4  " 
PVCr  au  dit  demandour  ie  monUnC  de  la  aomme  pour  laquelle  aea  biena-meuMe* 
ont  dWaaiBia  en  oelte  cause.  •       .•     '  ,, 

Que  le  dit  oppoeant  a  anbi  la  dite  eondamnation  aana  oonte^tion  et  n'a  alor* 
inToqu<5  auoune  raison  l<$gale  pouf  a'en  exempter. 

Qu'aucun  inventaire  des  meublea  et  eflTets  que  aon  <Spom»  a  pu  apporter  eo 
manage  n'a  jamais  dtd  fait.  .  f     ri^ 

^Quelo  dit  oppoaant  n'offre  paa  de  representor  lescffetioai  ^anient  pti  «ti» 
j^wt^  dans  tel  luTentaire  ou  dWpayer  Teatimation.     > 

_  Que  la  o^anoe  do  demandeur  eat  et  .>nJouni  «td  une  cnSanoe  mobilidre. 
n  "?  ^    "^"*  *""'  ^'  '*  d'^wdeur  k  feu  THonorable  P.  D.  Debartieh  J 
T!r!?**.'!?!  dudemandeurrfaulte  d'ane  obligation  personnelle  anennmi  V 
VdhftnrfHoDorMHrPrD.Tia«rUoBr«  w^^       billet  promiiL^^ 


? 


.■■■^■ 


\ 


VK' 


i 


Ll^ 


■^j^'l 


152 


COUU  SUPERIEURE,  1861. 


OOUtN 

yi. 


date  (lu  huit  avril  mil  liuit  cent  (juarante-trois  qui  est  produit. 

Le  demandcur  ajant  fait  preuve  dc  scs  alk^gu^s,  lew  parties  furent  ontondaes 
au  mdrite  do  I'opposition.  '  " 

La  Fimayc,  pour  lo   dcmandeur,  prdtondit  quo  la  cl.iuse  do  «5paration  de     ' 
dettes  n'est  d'aucuno  oonsAiuencc  quo  ad  Ics  ordanciers  de  lu  Cenime,  si  le  liiari 
a  ndgiigd de  fairo  nn  inventaire  des  biens qu'ello  ii  pu  uppoitor  en  inariage.  », 

Pothinr,  Com.  Nos.  362,  36^,  36y  Cout.  de  Paris,  art.  222. 
J^u;tZo/)^contrfi.  ■ 

Pothier  Com.  No.  263.^   /  . 

LejugemcntdelaCo'iifmt  niotivrMmiroisuit;— ^  '\- 

"  La  Cour  aprds  avoir  e|JB•nd^  lie  demandeur  ot  I'oppesant.par  Icurs  avooata 
sur  k  merite  do  I'opposition  afin]  d'annuler,  faito  et  fiide  en  cctte  cause  par  le 
dit  oj^posant,  avoir  examine  la  procedure,  pieces  produ|tes  et  preuvo  et  avoir' 
flurle  tout  delibdr^;  consid^rant  que  I'opposant  n'a  fait  aueune  preuve  d'un 
inventaire  des  bions  mobiliers  de  son  iJpouse  Dame  Josephtc  Elmire  Debartzch 
au  d^sir  de  Tartiole  222  de  la  Coutume,  et  vft  aussi  qu'il  a  subi  condamnatioa 
personnejlc  par  le'jugemene'du  5  de  Noveiubre  mil  huit  cent  ciuquante,  a  dd- 
bout6  son  opposition  aveo  ddpens." 

La  Frmaye  dc  Papih,  avocats  du  dcmandeur. 

C.  J.  Diinlop,  avocat  de  Topposant' 
(P.  E.  L.)  . 


CCJtjR  SUPERIEURE. 
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*  ^  MONTREAL,  31  MAI  1861. 

Coram  Monk,  J.    , 
No.  1617. 
Doutre  vs.  Green,hi  jElvidge,  Opposant. 
COrJFLiT  ENTRE   LKS  PRIVItEOES  DE  BAIJ.LEUR  DE  F0ND8  ET  DE 

CONSTRUOTEUEi.t : 
Juofi  t-lo.  Que  rexpertise  fait©  4  la  requete  de  I'archltepte  oil  oonRtruotonr  Ion  de  I'insoriptton  d« 
8on  pririkxe.  pout  etro  rteuK^  par  le  baiileur  4s;|ondB,  et  que  cu  derniorjpeut  obtenir  une 
expertise  opntradictuire.  slleti  privildKea  Tlenncnt  en  conflit, 
2o.  Que  re«tim>tion  respective  desi  deux  genrM  de  propri6t6  doit  etre  ftlte  relatiTement  i 
I^poque  du  dAcret  et  non  relativemeiit  A  l'i|oque  oii  lo  privilege  du  coustruoteur  %  M 
Snr«gi8tr«. 

So.  Que  le  bailleur  de  fends  a  droit « la  toUlit«  de  la  valeur  de  la  preprint*  Ion  du  dteret  et 
.   .  aon  i  une  part  proportionnelle  seulement. 

,,  4o.  Que  le  oriancler,  porteurd'unegarantiecollat«rale,  ne  pent  6trecolloqu6  que  condiflon 

nellement;  et  qu'en  attendant  qu'il  ait  constati  s'il  peut  rialisersaokance,  lea  cr6aneior 
moins  privil*gl68  ou  postfirieurs  doivent  fetre  addilg  i  toucher  les  denlers  en  donnanj  cau 
,tlon  qn'ils  yideront  leurs mainsen^re cellee  du ertencieren premier  lieunoiiim6,8'll  est 
r^eti  sur  oette  garantie  collat«rale. 

Le  demandeur  ayant  fait  vcndre  rimmeuble  ^u  defendeur  poui;  Ife  reoouvre- 
ment  du  prix  de  vente  de  ce  meiue  immeuble,  I'opposant  Elvldge  se  pr^senta  a 
la  distribution  des  deriiers  comme  cessionnaire  des  droit^  privileges  et  h;poth6- 
quea  du  oonstructeur  des  ddifices  drigees  sujtt'immeuble  p8ur  une  somme  de  £168. 

Le  niontant  rap^rt^  n'etant  pas  suffisant  pour  payer  la  cr^ance  du  bailleur 
Ae  fends  (le  demandeur,)  et  cell?  du  construoteur  {^tidge,)  ce  montant  4taat 


W-. 


/■,    ^ 


o 


OOUR  SUPiSRlEURE,  1861. 


^dduit  A  la  somme  de  £210  38.  lOd.  par  les  fVals  et  ordances  plus  privil^dL 
qu   cellesdu  bailleur  de  fonds  .t  du  construotcur.  le  greffier  avaHrSrlbt. 
cette  derniore  somme  entre  1(J8  deux  partied.  «  «  auwriopcr 

■        Void  comment  le  greffier  r^partissait  cette  somme  de  £210  38   Ifld         I 

.r;t;::^:frdS::^i^3tr;tr;^r^ 

erert<a.on  8a.d  lot,  and  whereof  the  reqmVedvaluaU^^^ 
'  Sirf  ''^'T.^^f  ""^  -•«»'-"gi  the  proceed8  of  the  said  ll  S- 
uttcicnt  to  saUsPir  the  saul  two  claims,  the  said  monies  shall  be  divided  betC 

ndThl    ;^TJ^^  ""'  '^''''^^' '"  *••«  P«>^'*-  «f  the  value  of  thTTot 
^in  ed  t„  ^^r^'-"  established  and  valued  by  P.  A.  Rodier,  cxfK.rI.a- 

p^mted  to  appraise  the  same,  to  wit^  100  for  the  ground  and  £290  for  ^he 

■         C^La-  furf-    '  '^P'^^Wg  m  value  of  the  buildings.'' 
^   suivants :-*""*  '^'^^  '''''  den,andeur  opposant,  slJr  les  motifs  • 
"Que  resp^ce  de  ventilaUon  8ur  laquelle'se  fonde  Elvidgfi  n'a  aucun  fonde  • 
ment  legal ;  ,q«e  'estimation  faite  par  I'expert  d'EIvidge  a  eu  lieuri'cn^nt 

itrd!  £,00     •"":''  'r'^'*"  »'«^taitpa8  parties  Ssprcc J.:  fuTlH"" 
leur  de  £100  assignee  au  fonds,  par  I'expert  du  constructeur  est  arbi  raire' que 

h^L^^  "  «ne  ventilation  contradictoire  du  fonds  ejdes 

il  I'aS  ^.!/"''  ^^ff  °'  ^""*'*  ^*'"'  """^"^  d'unemani^re  ab»lue,  coLe 
d  1  av,.t  6t6  ;  que  le  transport  sur  lequel  6tait  fond^  son  opposition  n'Uit 
m  faU  que  sous  la  modality  suivante,  savoir:     "  The  said  W  Elvidgcfdoth 

Green,  only  as  an  additional  and  collateral  security  of  the  guarantee  stipulated 
in  the  t  ansfer  unto  him  m,de  by  the  latter,  on  the  present  day,  only     fir  as  ' 

Thlfb  ^^^  rT  :,"'  -^-*--t«-d  in  the  last  mention^  ralsfe^ 
mil  have  been  paid  and  collected,  the  said  John  Green  ^hall  then  be  acqulttld 

tod  discharged  of  the  herein  above  transferred  sum  and  interest"  ^  " 

au^lTnlTir.r"'""!''*  i"^'^  "PP**'*  decollocati;n«it  rdformd  ; 
Ten    A Vr  ''°t*''"  ^*?  ^""^  P™P"^'^«  «*  ;«^«««««  contradictoire- 

^^^Zr""^'^  ^"  ^'^^  '^  u^^ntant  restant  .  Lribue. le  fat  onsuite 

noutre  J   pour  le  de*mandeur.     L'expertise  faite  sous  la  direction  du  clns 
tmcteur  n  est  pas  irrevocable  pour  les  tiers.    D'aiUeurs  le  bailleur  de  fonds  a 

tZ:^Zn^:.r''''^"'  ""^ '''  T  ^  ^s ''  '^ "-«  p'^p4  ^  ■ 

Troplong,  Prfy.  et  Hyp.,  No.  80  in  fine. 
Ventilation.    Son  ^poque : 
Troplong,  Priv.  et  Hyj).,  No.  2*. 
Orenier,  No.  411.  .     .     • 


V 


OontM 

VII. 

Qraea. 


«  ConsidiSrant  que  le  dit  Joseph  DoutijB  ds-qualit^  est  bien  fond*  i  ricima^ 
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Motlaai 
OoriOD. 


8UPEBI0R  COURT,  1860, 


&• 


-  .^ri^du.ma.euble.le  dit  William  Eividge  ne^^ut  fltre  ooUoqu^Te  ST 
tiounellement,  et  non  d'une  maui^e  abeolue  «t  definitive,  oommeil  list  It 

Sit  W:^v:tr      ""•  ''^"  -  ^  ---^tL  du  d.  J.  Doutre 
««^t!j?t'»?'^'"'"^''v '"*•*'  ^"*"'"»*'  '*  mODtant  accord*  par  1«  rap- 
Wt  de  ui^T  i!  tT  ""  ''  ''"*'**  '^^  P""'^'  '  U  nomination  Vul 
«pertde  la  part  du  d.t  J.  Doutre.  et  d'un  autre  export  d*  U.part  du  dit  w! 

Elvidge,  aveo  ppumr  aux  dite  deux  experte  d'en  nommer  unTroisidme  a^ 
tK,n  et  e8t.mat.oa  de  la jaleur  respective  et  s^rAe,  au  de«  octobre  1860  dt~ 

ktjou^ordonnee  devant  Itn,  partagea  Element  par  lea  dits  J.  Doutre  etW. 

'     "•E»?'f'I*Aur^rdoime  que  BUT  la  production  du  rapport  des  dita  exotrta  1 

tZt ::'''' ^'7^1'^''''''"'  "-  -uvcauprojetdrdiatri^tL  d^^S 
lcquella««nme  de  £164  98.  3d.  resUnt  4  distribuer  en  cette  oauae  aera^r*^ 
paruecomme  suit:  le  dit  J.  Dolitre  aeracolloqu*  pour  le  monta^UuJud  t 
<I.t.eq«rt..umt  AvaMla  nuepropridt^,  is  £61  13..  3d.  1  "rd^^ 
perjua^en  oette  cauae,  et;le  dit  W.  E^  sera  colloquy  pour  b^IlanL.  il 

^^^T^t^T:^'^'^^'^  J-gerentblo4„trnou-  . 
JZ/S  .  '^'J^^"*'*'"'  f  *•">»  ««  d61ai  de  16  joura  le  dit  J.  Doutre  ne" 
donne  bonne  et  aiAsante  caulion  qu«f;,  dana  le  caa  oA  le  dit  W.  Elvidge  nl 

SLl^^T'Ti";,''""*'^  P*''*   ''*^«"'*«"  en  cette  cauae,  %acto  * 
%^t  Maitre  J.  Belle  et  aon  confrere,  notair^s.  en  date  du  20  janvi;r  1868,  le 
d^t  J.  Doutee  vtiidera  sea  mains  dana  cellea'du  dit  W.  Elvidge,  du  montant  ac 
,90rd^  a  oe  dernier  par  le  dit  jugement  de  distribution."  ' 

Doutre  &  Daonst,  avocats  de  J.  Dou^. 

jfejf.  Doherty,  avooat  de  W.  Elvidee.  ' 

T     (J.D.)  "  *      „ 


MONTREAL,  30th.  APRIL,  1^60. 

^      -  .  ..  Coram.  Bapolet,  J.  .      .        • 

f^  .  •       ,  '  >       ;    No.l«2.  ■  \    ^  . 

JUorland  v$.  Dorion  A  8auvi  <fe  ux,  opposants. 

HI.  tuteUe.  hM  no  .ppUntion  to  «.  oppolitJon  rtndefloMerreriyM  b,  w,h  tnW^ 

-         A.i!?u  T  *  ***"™^  *"*  '''T-    '*^"  opposition  o/fn  <fe  con^errer  having  been 
e  ^led  by  the  oppoaaats  as  j.omMutor8  to^certain  minor  cl^ildren.  without  qob 


■%;■. 


«!^ 


Tie- 


SUP^RIOB  COURT,  ISfll. 


I  ■^l.N'Vlf 


ISS 


?^ 


*, 


S  yfTZ.  "*"^*'"''  ''^  '^'"  appointment,  the  plaintiff  fyled  . 
di/en,e  au  fonds  en  dr^t  to  the  opposition,  on  the  ground  t  Jthe  .h.eL  of 
.ny  .HegaUoa  of  sueh  regUtwtion  preoluded  the  opposanta  from  .11  rilT  to 
appear  tn  the  oh»r«fter  of  claimants  in  the  present  aetiTn  ' 
♦•„ft*ri  ^"'  P'«°«5«»aed,  that  an  opposition  of  the  character  in  qaes- 
t.oh  here^as  a  rfm^inefi,  or  action  jnst  as  much  a.  the  original  demande  in  the 
c«e    The  word  action- ,s  thus  defined  by  J„stin,,„,,  (Lib.  4!  Tit.  6.  De  Act.)  5- 

Ttta'rtT^^lnL     >,''*;  '*"*"'  ^P^'^^i  in  judioio  quod  sibi  debLr 
The  part.es  opposapte  clear^  come  w#hin  thi^  definition,  and  are  plainly  ex^- 

^  ^^Sthojr  rel««lyofrecov^y/^W^e.VofanamountcUim^^ 
and  in  doing  so  are  e^^rcsing  their  right  of  action  to  all  intents  and  purposei 
"S  otS7  ''r  P^t"^ »»  •»  O'^nal  Pr^eeding,  being  in  fact  plaintiffs  ,tS 
all  other  parties  in  the  recordiis  This  tiew  «f  the  case  is  also  supported  bv  pT 
cet  b  his  TraiwJ  de.  Actions,  pages  ^,  38,  39,  40.  41  ^^         ^ 

Sffowdar^  contra,  relied  on  the  jttlgment  of  this'  Court  in  Chouinard  ts  De- 
merj  .«d  Gtoeau.  oppt.,  reported  at  pages  40l^and  402  of  the  6th  volume  of 

o      A  ^r^^^^i  «'»'*  Fayed  for  the  dismissal  of  the  demurrer/ 
J^^'~^  feel  inyaelf  bound  by  the  ruling  in  Ohouinard  and  DemeA, 
H.wi«joutj»ronouncing  anyopinion  on  the  correctness  or  incorrectness  of  th.^ 
JH'  I  Pve  j^ent  accordingly,  and  consequently  dismiss  the  di/m,e  en 

"^  '  '         '  ^f  ,.     ^  ~         • 

5«fW^  !)«„«„,  for  plaintiff.  Demurrer  dismissed. 

^now(fo»  &  fltatVrf^for  opposanik  , 

(«.j».)  **  ^  ,'  , 

> •   ■       -*    '■• 

#         

MONTREAL,  30th  MARCH,  1861. 
,     -    .  '  '  Coram  Smith,  J.. 

"     •  "^"^-..Mj.  2611.  '      , 

X    •         The  ffop^ur  dommu$^,  ^  Monheal  vs.  Hall  et  al. 
V  .  .         •  *  ''No.  2610.    "        , 

«(fc  »  '  2%«  iomi  Ts.  §^man  et  al.      • 

Irtthin  their  Mtended  liiiiit.  im^lu^Sf!^?^^  *'^°'*  '«*^"»««»  rfwnrtM, 

PwHte  pr^ertiM.  ^^  n»MWH»  to  «tabliab  Um  bowuiaqr  between  tbelr  lee- 

lie  points  in  these  cases  >-«-!--"-   -  -      -     "  ^  y 

Siiiith  in  ren 


■  Conin' 


HaU,etal.^ 


«|^  Aom  the  remarb  of  Mr.  Justice 

-■-,-"*■■  •;■■  *• 


SWTH,  J._Thesaactiomi  are  eich  for  the  recovery  of  a  piece  of  land  of  wM«l. 
ft«  Phintift  ally  that  they  ..,>  tbe  -     •    -       ^        ^"^  -    '"^'  ""^  "'"•'» 
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«S««t    *" 


SUPERIOR  COURT,  18G1. 


Harbour  ,    .    •■   ' — ' — ' '■'— —  '     '   ■       - 

bAuI    ^\'?"':^^  »'»'  onoroaohed,  to  the  Extent  now  olaTmea  by  the  plaintiffs; 


•M. 


•^^ 


./ 


t 


pin  nt.ffH  pretend  that  the  laild  clnin.od,  forms  part  of  the  bed  of  the  riv«' 
and  has  been  encroached  upon  and  usurped  b^'the  defendants,  who  arc  adjaceDi 
proprietors  or  Jcteees  under  a  Bail  Emp^Uotlque  or  Bail  A  longms  mnio.   ' 
The  defendants  meet  the  actions  by  denying  the  alleged  pro|)rietor8hip  of 
the  plaintiffs,  Aid  alleging  that  they,  the  dercndants,  had  aofjuired  their  said 
respective  properties  by,  title  from  the  Commissioucrs  of  Public  Works,  ap- 
pointed ujnder  the  Statute  9  Vic.  cap:  27,  representing  thp  Cro^wn,  by  m^ 
executed  in  March,  1851.     That  these  deeds  gave  them  their  rear  boundary 
on  tho  river,  at  medium  high  water  mark  ;  that,  previous  to  the  |)assing  of  the 
Statute  IG  Vic.,  cap.  24,  saijctioned  oi^^tholOtb  November,  1852,  the  Harbour 
of- .Montreal,  under  the  control ^nd  mafttigfcieot  6f  the  Harbour  Cominissioners, ' 
extended  westward,  only  to  the  outlet  of  the  Lachine  Canal,  but,  by  that  Sta- 
tute, it  was  extended  fiirtJher  westward  to  the'  mouth  of  the  Little  River  St. 
Pierre;   the  las^t  mentlpned  iatute  being  repealed  by  the,  18  Vic,  dip.  23, 
the  same  boundi.ries  wj^re  still  thereby  declared  as  to  the  western  Jjmit  of  t^' 
Harbour;  that  these  stitutea  had  not  divested  the  defendants  of  their  titl^, 
under  which  they  had  fOways  possessed,  to  the  riverj  and  had  never  encroached    ■ 
or  gone  beyond  medium  high-watermark;  that  the  pluinUffs' conclusions  were 
vague  and  uncertain,  that  there  never  had  been  any  boundary  fixed  between  the» 
defendants  and  the  river  to  determine  medium  high-water  mark,  andlKvett 
an  eneroaehnientAvere  to  take  place,  no  sucb  actions  as  the  present  could  be 
miiintained,  without  such  boundary  being  first  determined. 

A  primary  pretension  of  the  defeudahts  ia,  that  the  plaintiffs  not  being  pro- 
prietors but,  at  the  most,  only  Trustees  for  management,  cannot  bring  a  petitory 
action.  ,, 

Subsidiarily  to  this,  they  contend  that  there  bas  actually  been  no  trespass  or 
encroachment.  ,^.     -        -  .  ' 

The  first  of  these  questiojis  is  that  of  the  greatest  Importance,  and  has^abe 
taken  up  before  entering  on  any  of  the  other  gtoiinds  of  defence,  for  if  the  pre- 
sent be  in  the  nature  of  petitory  actions,  of  which  it  would  seem  there  is.  no 
doubt,  unless  the  plaintiffs  have  the  proprietorship  of  the  kndlsoughli  to  be 
recovered,  the  actions  cannot  be  maintained.  •  ^*\  • 

The  Statutes  now  in  force  concerning  the  Harbour  of  Montrei^l  give  the 

plaintiffs  the  control  and  management  thereof.Withiai-certain  liirtits  thereiik 

-specified.      .  ^  «  \    .         .    *  ... 

'     Apart  from   t|e    particular  property  they  are\uthorized.  to  \equir©  by 

a  proce^  of  expropriation  mentioned  in  the^statutes,  the  nature  of  their  juris- 

dictian,  within  the  limits  which  the  S^tutes  give  to  the^  Harb»ur,  would  seem  to 

be  the  keeping  of  order  in  the  flarbiiur,  the  berthing  of  vessels,  «ollection  t)f  the 

■  Harbour  dues  which  they  are  autl^rlzed  to  impose,  and  ihe  pretention  of.infrio^ 

tions  of  the  statutes  incorporating  jhem,  and  of  the  rules  and  regulations  wlych 

the  statutes  empower  them  to  make.V  *  '*        >   • 

The  plaintiffs  are  a  corporation  crl^ated  by  statute,  and  tested  whit  no  more . 
or  greate|^  rights  ^han  8re_  conferred  upon  them  by  the  statutes  oonstitutiDg  ; 
theiif  ehftrte#       '—^        -  — 
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SUPBRIOll  COURT,  iSci. 


l&Y 


Harbour 


:  Previous  to  the  passiiii;  of  iho  Ifi  Vic    n«n  9a  i\   •    ■     •  ,.    . 

->  wa«  to  the  outlet  o    the  Llu,ie  cln«    ioVdno    -.  J^^f'^^'^"  ^•^'"^H 

•     *  »  ^^"utiine  v^nnai,  iior  does  It  appoor  t  lat  thnrfi  wn«  on»  v^"muii»uoii« 

the  enjictments  g'o.|.o  lurtl.w-  tb»ii  to  oorrfor  unon  then*  ,hoZ?        ! 
»e„t;   this  l„„,ua«V  cannot  bo^onstrurtri^r  .      '        ' 

b«tonl,.oh  rwers  of  .control  and  »..J^.:;r„re^eZr^^^^^^^^^  -    ' 

the  re,uh.t.ai,  goverainont^and  in.provement  of  the  harbor    Z  Z^TZ 

.  .ch  .hey  .ere  created,  .nd  .hat  strictly  in  the  „ J     d  wid  i  Teltl 

.«thor.ty  «.ven  the.  by  the«e  St«rute«.  ;  The  16  Vie.  convey       nS?! 

'  1^  1^  "V^"'"  .»«  »•'«  Plaiotiffs  control  and  management  as  th^  had 
pr^mu^ly  had  extending  that  control  and  management  to  a  larger  li  but 
«ot  the  nght  of  pn,perty  within  that  area.  By  the  law  of  the  larth  Sid  of  '  '  ~  ~^ 
|he  nver  .s  vested  in^he  Cr.wn;  .o  ™«i„taia  title  to  any  porti^  ^f  t  it  w« 
«cnm  e„t  on  the  pla  n tiffs  to  ahew  that  they  bad  a  grant  of  U  frl  th  0™^ 
or  flm  they  have  tule  to  it>y  the  Statutes  on  which  they  haveriied  wZl 
juthonty  then  have  they  to  wage  tH«  present  actions  ?    Tbeyls^t  thatlev  ' 

have  the  control  and  UH»nage.uent.  b^  this  is  an  argumenrXTo.  .  ad  h^ 
must  as  well  first  shew  that  tlfoy  are  proprietors,  and  thatli  rigLt  of  prt 

StLeirrr'-^'.^'^"'""  '''  ^'"^  defendants,  of/bichthercompE 
TJ^^'aT^T.  '"  P"^««'"'^P"«'-  to  the  passingAthe  Statute  16  Vio. 
cafe^7,9l„d  that  Statute  cobveyed  no  right  of  propertf  to  the  plaintiffs  they 

T"  ""T^r:?"  PT"*  ""*'^"-  "•  «-»  t'^^  S''t«te  did  convey  iUe 
Ind'"^  t;?T''"  '•'^''"''^  '"  *»>«  "»y  ^  the  plaintiffs  ;  thl'f^o  f 
ground  sought -to^be.reeover^d  c,„not  be  laid  tp  have  any  certain  City 

•rCrva:;  t^-  tr'S""  '"^"^^^  ^^"  ^^^  between'  the  deitl' 
'IwSkm  *l^^?'^«  "-^--J  to  which  the  plaintiffs  now  assert  claims. 

iZ  ^S  'f  ??•"  """*'*"  *'"^'  *''"*  thiy bei„g;,ro^.eV.„.Ve,  Kn^.V^oX 
^e  one  cafanat„a.nla.n.»  petitory  action  against  the"  otLr  until  a  bou^C 
Jas  been  run,  determining  the  line  between  them.     KMunnecessary  to  1  i^ 

atfHjis  will  be  i%»vmd  on  tbe^ounds  alrea^dy  statedT     ' 
The  iudgnjent^^^^^^^   Court  was  recorded  in  the  folI(yving  tenns : 
JJ.e  tourt  *^*  *  ^considering  that  the  said  plaintiffs  have  enttrelv  fai(ed 

I  tl  rth^b  I'^T  Hjfcf '^  ***  brin^  the  preseptaction  ;.XcE 
|.  dsnog  that  by  .law  |he  be^illd  beaches  of  n«iMblp>  rivers  a™  ;ested  iJthe 


a;t 
as 


,V. 


nrij2«T  t,     '-"*''''^"^'  •"'^  '^'^  '^'  to>consL->  as 
S  R      "^"\^'"e  •"  ''"y '"y  '«**«d  with  any  property  .in  the  bed  Tflh  ^ 

I?   f.T.     ^''''"''  "'  '"*"**""^«'*  ^''  ^^  their  action  ;  and  furthpi^S^ 
^nng  that  the  powers  given  by  Statute-IG.  Vict,  to  the  pl'aintiffs  for  the ^e^' 
.«d  management  of  the  Harbor  of  Montreal  do  not  import  in  any  way  a  C 

t^prse^t'';  ''  "r,  V''  '''  ""^  ^'^^^"^  -  ^  enTJ^br"^-      '. 
abtlne  ■'"'^''!^^^'^'^  y^raven  if  tf^  p6w^operate-ra^ 


I 


".u"  I,..- _- ...v,.?.- .  .*.«.,  «*«i  It  Hmr  powers  operated  afi^~in" 

•bsolate  conveyance  to  th,  said  plaintiffs  of  the  property  in  the  bed  and  beach 
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OOUR  SrPBRlEURB,  1861. 


Dontro 
t^llMiil'iuilt. 


of  the  rRer,  which  thej  do  not,  wou 

idainta  adjacent  proj^rietor^j), 

actipn  which  would  hoTo  ao<l 

la  would  have  been  an  action 

^aid  pluintii%rith  qHttf/' 

d^  W.  Rob, 


|intiffii  and  the  said 

■that,  as  Bucb,  th» 

Ider  the  circum- 

jlmiaa^the  aetibn 

iionajfamisBed. 


CAPIAS.  -D^TBSIOBA 


If  ,Mlit1kl^l  HAJ  1861. 
;V?  ■     ■■■■-■ 
^m  Monk,  jl'. 

No,  697. 

Its.  McGuinnia. 


I*^R  IMMEUBLE  UYrOTUEQUE. 


A 


*UOiir-lo,-<luo  dani  l'«*d8vJt,Mnr*^;)**^'tttpMn«oe«iiUred'«ll««nerip«clflq^^^       que  law 

.  re  b«,n#flce  du  c«pia..  li  UemindevrM^nffrlra  des  domnuiget  et  perdr.  hi  cr6>D0e.  et  qu'U 

.       n  ent  pas  nieem^lTe  de  requAr)r  I '«ia4iMqn  du  capltu,-\e  fiat  *tant  sufflsant  pour  eel*.    . 

r    jp   .ao..Qne  dans  I'affldavit,  tl  n'«st  ^  R^Mliire  ^e  dire  que  tea  ddUrioratioiii  ont  m  f^itei  da 

.  ■■•A   '^v     propof  dfUbfri  (¥>HfuUy),  »'ll>ar»Jt,q|tliiid^n'e»t  paa  «ar  accident  ou  dans  le  coun  riiulier 

■  u  ?»■  Qutf  J>ffldavlt,  i'll  obntieliit  tea  «»iiilloiii  Toulnes  pw  la  loi,  hit  ,^twie  prima  jMe  h 
%  .  .que  le demandeur  n'ea*  pna  tenu de  ikiipl'iiutre  preuve de cee alligationi,  aur  une dtaiga. 
,,\ji>  »,«itl<>n  g*B«|ralecpntenne  dans  ride  denumdo  do  liWraiion.  > 

"  *     *»;i^''»°'«"«>le  prttendu  d«ferlort  ayant  «6  voudu  Judieiairement,  p6iit«rieni«nient  as 
-  ,.        f**"' '«  ™««n<«ekir  sur  iapia»  s'eo  dtant  rendu  adjudicataire,  pour  une  somme  inftrienre 

Vi     /««nntp6tli6q^ue,etlayafiten»uite,peyeWupouruneiommepIu8  6lev«equeIemonUntde 
;      V   f^*  »'yP«'«>*q»e,-io  xam&e.^  qu-u  ,,  rl^isi>  n'est  pas  ud  motif  pour  le  difendapr  d'obtenlr  m 
!        ,        HMration.  '  .  ,\\  ';■!  ,  ;>> ;  *^  .      . 

•'.■   Bea  fahA  sont  conftme  suit :    ■  •  '^'^i^fe''  -    ■' ■  ^^<H--  V-''-"''   "'  " '^ 

Le  dema'ndear  ^tant  cr^pcier  hj^Mith^caire  d'une  somme  de  £400,  A  pen 
pres,  «t  led^fendeuretant  d^bitejrf  pdi^t.  partie  de  cette  somme  et  detenteur  pir 

lindivis  de  I'immeuble  hjpotlje<jud,  te  demandetor  so  prevalut  des  dispositions  da 
eh.  47  des  Statuts  Con8olid<Sfrdu  Bas^an^da,  pour  arrSter  les  d^t^Sriorations  Wil 
acousait  le  ^efendeunde  oommettre  sur  son  gage.     Cette  loi,  pass^e  en  1868^ 
oontient  en  substance  les  dispositi^ilsjjvantes :  (ce'^^m  suit  n'est  pas  textuel) :" 

SeoP.'S.'Sii^id^biteui, personnel 
d*aD  impieujiie  hypoth^u^,  Tend 

autrui,  de  propos  d^lib^rd 
|iminne,l«  valeur,  en  d4t 
inoea  on  pfitiment,  on  tou; 

mages  par  le  fancier,  quan 

pas  alors   edible,    ^t  le  d 

poar  le  recouyrement  de  dommage 


^oaire ou^iers  d^tentettr  en  posaesBwa 
^ou  d€reriore,  par  lui-m6me  oi/w 
tlon  de  frauder  le  cr^anoier,  6u  en 
ou  vendam  auoune  maison,  depen- 
Stures,  il  pourra  6tre  poui^piivi  en  dont- 
jSomme  garantieparbjpothdque  oe  serait 
oarra-  obtenir  oontrainte  par  oolpl 
Ja-diminntion  en  Talanr  nnnaainnB 


L 
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OOUR  SUPBRIBURE,  1861. 


p.r  It.  fait,  da  diftodeur,  ou  i««,u'«u  n«ntont  de  a.  rtelamitioD    .'il  e.t 
ooindre  que  oelui  dea  d«St«JrioroUons.  ««iuintuoD,   in  m| 

SCO  3.  Si  le  demandeur  ddol.re,  dana  un  affidavit  qui  «,ra  foil  en  U  manidre 
presonte  pour  lea  c«i  o^  I'on  piut  obtcnir  un  trof  ,e  capias  ad  ZlZJl 
que  lo  montantgarant  par  aonhypoth^que  e,c.de«40  et  quo  le  dZdlr  d.? 
1  mtentjon  de  frauderjo  demandeur.  per«,nneiloment  ou  par  l-entrel^  d^ut'^ 
pcraonnea  endommagc.  d^.driore  ou  dWinuojn  valeur  Ln.euble  hTpothtuT 
,  etc,  o«  eat  aurle  point  deIefaire.A4.  moniunt  de  plua  de  140  en  da3 
.nle,ant  ou  vendant  quelque  maiCn.  d^pendancea  ou  .utr!  bit  1„  'ZJ^ 
oonstru.t«  ou  de  propoa  d^Iib^rd.  lea  endamn,agea„t.  et  d^t^riorant  ou  ^n  dZT 
-  B.n  et  en^avant  tout  boia  ou  pi^e  de  ehipenLu  des  c!6turea  ou  .„eu„S 
ene!a,<5e  dana  toute  jnaison  ou  biiUment  aM|  aur  tel  in.p.euble.-un  brc;t 
<rap«M  pourra  ^manei,  etc.,  et<t  'I  r'"'""'.    on  orct  de 

_  Banaaon  affidavit^  le  demandeur  diaait  que  le  dfefendeur  6t«it  determine  A 

d  6ire  paj^  de  aa  erianoe,  que,  dana  I'intention  dd  frauder  le  demandeur  il  avaT 
personncllen.ent  et  par  l-entremise  d'autrea  personnes  endon.n>ag<J.  d7^or7e; 
.d.m.nu^  en  valeur  le  dit  immcuble,  A  un  montant  do  plus  de  $600  JndXlaoI 
*n^vant  et  pendant  une  umison  on  bfitiment  aitu6  sir  le  diril^We    «   boU 
debout  (Umber)  la  charpepte  dea  d.pendancea  y  .rig^ea.  lea  TZe,  et  „„tr 
pi^cea  enlev^ca  4ans  lea  ditea  dependanoea,  et  que  le  d^fendeur  kvait  luls  de 
doomages  de  $600;  que  le  demandeur  dtait  inform^  de  ces  faits  par  Zx  .^r! 

77  S^  f ""  **"'  ""•'"'  '^^'""^  '«'^'  "J^PO^'^o"  «»»  sermon^  et  que  de 
plus  le  d^fendeur  ai-mfime  I'avait  toform6  de  aes  intentiona.  en  »  mlarde^ 
averfssements  qu'il  lui  avait  donnas  relativement  aux  con^^ueno*,  annuls  U 
•'exposajt  en  agisaant  ainsi.  ^  "i      "^  -uxqueiiea  u 

^Dana  une  premiere  demande  de  liberation,  le  d^fendeur  pr^tendit  que  le    ' 
demandeur  deva.t  requdrir.  dana  aon  affidavit.  I'emana^on  du  Ipias,  qu  W/ 

,  |te  et^tet^riorationa  avaient  6te  oomnUsea  de  jt,rq?w /rf,fijft<r^ 

Bana  une  fleeonde  demande  de  liberation,  yd6/gnfcg„on^  lea  Mu 

^ItJ  r  !""'"!'""*'  r"'  ^'^  '''"^"  '«  ^^  "T'  1861  par  le  ahSrif,  et  <^'i| 
r       -f  ■'"f  7  demandeur  pour  £400;  que  Luia  eett^-vente,  le  defian 
deur  avait  vendu  le  m6me  immeuble  pouV  £750,  do^t  £250  e*nptant  et  l^ste 

«ir'  "'21^''^*'  "»"!  "•"  ^^'^^  couvraientTa  or^anee  d«  demanfe^t 
'5;;g*V<l«^|P]Jw  tone  lea  allegudade  I'affidavit  <5taient  faux.'         "^ 
Slfri"^'  S  **''"*"'^  '*  pretention  Wgale  do  d^fendear,  r^iwndit  d, 
fc  l^r^"? !f '""^"  P"*"'^"'  *»"*  '«•  h«^th^uea  anterieurea  Xaieine^ 
sle  l«^.ent  e^„c«>  pour_pIua,^  £20e.^a  distribution  des  delra. 
^  JfeNii  J.  Quant  an  pre  A  poi«L  h  «,d»r  a'^oonfondn  le  Was  aveo  la 
-oaje^t  avant  j^mA.^  -'-^^ip*M^ 
^Mfc^s^cramentete  de  la  s^A^^tAy  demandeur  est  .^  P^^CZ 
cr^nce  m  maffnra  des  dormages.  D^Ueur.  ai  lapbbae  ^tait nZwairo  elle  eat 
Jffisaminent  allegu^e  a|n.  I'affida^i^  qui  dit  que  k  d^f5,n£nr  ^Zlinfi 
a^UJnorer  hmmeable  de  panjto  ^ri.erje^emandej-dea  ,w>..n,^>..^^ 


^T  ■■  "'*»"«»  «*  qw  to  difSnfc^iSnttl 
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OOURSUPintlEURK,  1801. 
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t    \'V 


^ 


io  ^f  joipt  4  |<«1ffirfavit  Huffi,  pour  jWiflcr  IV^anutlon  d»  c«>„,  U  loi  n'im 

eB^nhol  dc  d.ro    d,«,  I'nffid^vit.  c.uc  1«  d^KcndcUr  .valt  oo«,„.i«  lo«  dg,6riorJ 

dav,    lo  dem«ndcur  oe  pouvait  pan  l.Asiicr  A  uoou«or  le  d^feodour  d^uvoir  commui 
ce.  ddtdnorauons  avec  prdu..diKtlon,  ut  la  ccmr  „e  voit  da„»  lo^iln  d^^ 

-TrirT  -t^      '"""■     **"''' ''"""'  "'^^•""  '^"'^  "'^'"'^  'l"'«-  -"-^vonanTe 

meot  lc«  ddes  du  tompH,  on  faveur  do  1»  liberW  indi.iduollo.  pour  ao  pronoZr^ 

'       LdV:  ;    "'7'     ^'""  "''"'  "''''  ""  •"'•^  P«,r«i*.nt.trc  dans  KlV 
had^rt,ncc  «.e,uo ;  car  sur  tn.is  ca.  A  pcu  pr«,  idontlquos,  o^  ^Ilo  ddclar   Z 
le  capms  pourr^  5a.aner,  cc»  ,„ot«  „e  se  trouVent  quo  dah,  uo  oa«.     Lea  dou 
ca«,  ou  ,h  ne  86  trauvcnt  pas,  couvrant  tous.leg  points  d^  falte  de  I'uffidnvit  la 
-      cour  no  pout  les  consid^rer  c.m„,e  n^ce««airo  dana  'ootto  instano*  I 

U  tro.8.omc  point  mot  on  quostioo  touH  lo«  ^nonc^,  do  I'affidavit  ot  dit  qVf    ' 
sont  faux.  S.  le  di%dour  offre  do  prouvor  la  fau«sot<5  do«  allegud/do  I'.ffidli     ' 
k  cour  axora,un  jour  poUr  ootto  prouve.    En  attendant,  ccV„ll^gu<^«  doiv    t 
*tre  pns  pour  vra« ;  car  la  loi  dit,.  (^tatuts  Conbl.  oh.  47,  hoc  3)  Vue  7ue!t 

liboite.    LapreuvoretoinbodonosurloSiJfondeur  »«"•?.  en 

d„«lT'"^r  '^''•'""u  "^T  P^^"  ^^^"^  •'««  invosti'gations  do  iu  cour. 

.    Que  Jo  domandour  ait  aohotd  la.p,^ridj^  A  baa  prix,  ot  I'ait  Lnduo  avec  S 

ficer-ocla   no  just.fiorait  pas  Icddfendour  d'avoir  commis  des  ddrtriorations 

adjud.oata.fo,  conimo  toute  autre  personne  out  b«  I^ fair^---  u  ,  p^  f.^^  „„; ' 
^Z  r";"""'"  «P^-l«tion,-la  cour  n'a'ric.  i  y  .oir.    C Jte  v«.te  J 
ZJT     «"««•»-«"*  PO"'  1«  payer ;  a^lo  droifde  rooftofcher  ai  c'eat  le 
d^fendoiir  qui  a  dimmu6  la  valour  do  soi^foL.      ^ 

1^,  •    CAfltrfes  Z>aoMs<,  avbcat  dil  dcmandour.         .      .\ 
'^     B.  Devlin,  avocat  du  defendeur.  .         ' 

(J.  D.)  ;.^  :     "        ■' 

«»  J  .  "' 


iicqufite  rejctd^ 


.■^. 


MONTREAL,  31  MAI  1861     '    . 
Coram  BADQL»y,jr 
No.  124»\'   ■  -       " 
F^rm  vs.  Vmh  et  al,  et  iTcfl'mWs  oi  al.,  mis  en  cause. 

CONTBAINTK  PAB  COHPS  *OUR  DETJERIOBaWnS  SUE  UN  mMEUBLE  8 


» ,  V 


^Le  dem^^eur  ayant  demandS  I'incan^^ion  de  deux'des'ddS.deura  qu 
d^tdnoraient  un  immeufele  saial  aur  eux,  en  vertu  du  Statut  suaoitd,  U  dmaa.de 


■  ''J,7?W.~ 


.  i 


ilJPBRlOR  COURT,  1860. 


■  i 


let 


m«  on  c.u«s5„t    taot  pcrHonnollcnont  c,ue  par  l'-o,.»ro„.i«,  dWtre.  porinneH 

d%r«,r^^  e  d.t  i„„,euble  a«  n.o„t,.^t?do  £1 6(»,  en  enlevunt  U-So  main,  ou  U         ' 
detdmrane    to/o«/«.rm.«<  ./o,  e/c,  rfe,  «»««.>«  A  «xpo«.  fc  dmandm^  A    "       • 

«t  ?iT:"I'  f  •7^"'""!  "•"'??'*  '^^ '"  ^'^^''^  •»"  «°J"t.  la  pratique  est  rJgoureus, 
et  1  on  no  pent  h  enquonr  .1  le».  tcrn.o.  do  ta  loi  pc«vontu«  tLvor,  p«r  implT 
cakion,  dans  dc«  t^mes-  protcrtdus  6,-uivaIont«.     Dans  cetto  inHtanoo  1.  reqtofite  , 

.«r  laquclle  la  rc^e  a  6^  6m.n^  -contenait  bien  toutcs  les  .Il«.„tionB  eHHe'ntiel-  '.         ' 

e» ;  maia  cetto  requCto  est  u^  procddi  c^parle,  la  rtgle  »cule  oUnt  «ignilicie  A  * 

a  parue  accu.^  La  rdgle  dovait  conlcnir  elle-Jflmfi  toutes  lea  oxigLcea  do 
la  loi,pu«qupllorormelc  principal  corps  do  la  procedu.re.  :  # 

J/.  ia«f/«<,  avoont  du  dcaiwidcur,       •   ,,  .  .  \ 

i^. />ei>i««,  avocut  des  mis  ctt' ouuso,  •        Pa,i1  ix  u'    y        '' 

/jyN     "    .'  -  ««uo«,  Heglo  ddohorgtfo. 


.  "".     MO'^TREAL,  3'oth  NOVEMBER,  18C0. 

"  >  Vofum  BavolzY- J: 

APPEAL  Bdka— LIABILITIES  OK  WVLf^TlES. 

HtU>:_TI,«t  where  a  Judgmwit  o^en  the  Imuo  of.  writ  of  oonlriOni,  ..<.in.»  .^  ^  . 

Imprl-oument  until  he  , hall  have  paid  the  debt  Zi7^7Z!ui^^    I  lolbn^ant,  and  bit ,, 

cause  bx  Virtue  of  a  previous  Ji/dgment,  andl'in  ap^Tm  th«  L  •^'"'"'  "™"* '"  "" 

«m/m*„,.,  the  -uretle.  obligate  thom-iw^^hat  W.  ntSirni.„!rK*M'''r:^"*  *''•' 

.pro«*ute  the  appeal  of  the  »id  Judgmeut  a*d  payVuch  oo„d«mnrH     ^  """  *'^"«'"' 

damage,  aa  .ball  be  a.t|udged  Id  case  the  Jd  lud^m'n*  A  """"'.''""'•"'"«  °>»ney.  coet.  an d 

*    ^  be  .|Wnod,  the  .uretie.  In  the  "Ztlt  tee  conaZ.  on  oT.h  Th"'  ""*  '*'"^"°'  <'«"'* 

.:  dWeVllable  to  the  plaintiff  for  more  than  the  olTlf^hlli^^r.'""  "•  ""'  '""»*•      ' 

• ,    „  -      'thfc  balance  of  the  oondomnaUon  money  o^„.t»h„Hr    /    '^'^''  '"'*  '^  "»'  "•«"«'«' 
-.  .   ■   enf^^ed  th,  order  for  co,Ura^;,:  aXuKlnrnf  ""^"^  -nti.  t.,  P,^n,.rha.  flht 

•-  '^ISS^Hl:'^''  '^"•"'  -Uoft^e  contesution... though  t^f^^p,,,,^ ,, 
Tills  wrs  an  aotioi^oh  an  appeal  bond  against  the  sureties.        ' 
.^    W%«>entappealedfromwasinthefoIlowingtem8:Vid.4LC  Jurist  27Q 

'tret       •:'  T,:  ''"•'  ™  ''  ^"^"^"^  '"^^'"^"^-^  rendu  en  tttrr^rt 
Se  dl"     r*  """*  cinquanto-neuf,  lequel  ordonuait  avant  fai ^droTt  J 
Wglo  d.te,  ^u  .1  seratt  proc<lde  4  la  diligence  du  diSfcndeur  mis  en  oau»  sous     » 

ySl^joars  ^compter  de  la  signification  .  lui  faite  du  dit  >ngement  du  tCte     ' 

I  mU  huit  cent  cnquante-neuf,  et  i  d^faut  par  lui  de  ce  falre,  A  la  dil^^ 
an  demandeur  en  la  manifire  oraiWro,  4  ^ta£  la  valeur  H^  w 
effetse*  -nimaux  saisia  .ur  le  dit  Wendeur  e^Ln  rlp^nts   Z 
pert  au  „pport  d^  sh^rif  au  dos  du  writ  d'e^^tion  Z^^':ZZ^ 

>tfe  da  dtt-huit  Janvier  mil  h...>  -^--^    • ~  «  ceiw,  oauaft,  en 
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Ij^      8UI>1RI0B  U)URt  1860 

7"    "'•       ■  ,>'■"'- ""#1    1 1     f 


A. 


•■'•■¥; 


/0 


,'■*. 


(  I       ?  ' jf'"!'""'"'  '''""'**  P"  '•  '^"  William  Brook.,  mulin  caj, 
h^r:,.\      K         •  "'"''^"'  ""•  ''•*»"  '»"''  hor«.,  on.  grey  «.„   two  b    i 

effots  MiaiL^SdlL  .*  '  °  '*^'^'«'^«"'.  K«rJ'««»  Apmmd  dot 

^      -  JuaquCpa,r  T        P™»""  J'-'^'i-'n't  »>«  huit  cent  oinqa.nte^huit, 

't-i^-V     MorrLdTT  I  .!\,«     "*'■'""""'  '  '^'^  '"^"••*'^°  *  Mowiou*  Torrance  ei 
ZIT         .     »«"'tc-t^olsecnte,  frais  .ecru*  sur  k  bref  de /l«r»  /«««  dsZnU 

''luXTttl     •.t1,r'*r  ^'^'o^-^-The  defendant.  -1 

/    -  buiriei^  T:.''-'  '"'  "^''•^  ^-'^•"--tioa  aonl/cct.  and 

^"^^  cl^li'1''"  '"^  '^'  •*•'  J-'^S-o-t.or  «,ntencc  of  ibe 
cour%«be  aQrmed.i'  «j& 

"^'-fe,'"  ""^"'^'^  ^'^"*'^'  ""^  ^ri^^ff^'^^t  of  tbe  S»B^| 
pittiritiftbep  wed  Ue  eureties  on  the  bond  -  *  '  ' 

.PFa7Sll't  of  1h-  f,t  •'^'  ;«'"'"-«  »^-  Hability  for  the^ost.  of  th.,, 
^i^lmZZfZ'^^'''^  *»  ^•^  ^^^  ^^^  bjtMJ„dgH.ent  ^ 
"^  «  »rota  j^ule  f»r  co*«|»nrep/,r  cttrp,  wa.  made  «b«.l«te>  and  a  wrU  for 


^igMi^'<^a  ,fro)Q 


,    tain>jud{ 
*'<^inent, 
jf    |>ut  a  '\ 


'.nd  i.„pi^"hirCl3Yr  "•  '"MJ"-™*  V*  My  of  the  .aid  W«..  Broob 

l^KZ^^f^^'^'r.^^'  '"¥'»*  »''"-'  or  St.  Franci.,  until  h. 

*^     hay^  P«f|ra*t.,mtere.t,  oo.t4afdlubwquentoo.to,  due  under  .  ceN 

tpr^vwuBly^rendered  in  the  oa^«.J  that  according  to  theiid  ju^g- 

i  I«bofbre  attackmg  the  wretie.,  the  plaintiff  was  bound  to  .w 

;a  "  W      r^"  '^^:'  I  «'»"-'>«»*«-granted  by  the  .aid  judgment  i^nat  the  said 


«?»' 
'.(j 


^    R 


^    ^ 


"mm 


Superior  court,  i860. 
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Th«  pUintiir  replied   to^h.  flr.t  pU.,  iImi  «M  JaAhiMiii  •piml.d  fWm. 

^  Brook,  to  P.J,  the  debt,  hlereet,  ocf .  .uU«,ue„t  <h,,M.  Ao.,  Z  ZuT^^Z 
«.r  judgment  of  the  30th  Dec.  1858.  .ad  tL  oo«t.7nh.      ;„    I^^^^^^ 
the  def«.d.nu  aor  the  ..id  Wm.  B.ook.  h4,e  p„id  or  «,i«M  .uv  .uiZl 
of,  .nd  por...ted  la  the  coa«lii.i(Mi.  t.koa  ia  their  .Lcl-ratioa.         ^^       "^ 
iMue  WM  joined,  and  the  partie.  hMrd.  ^,   * 

Thejodgmeot  of  the  Court  W..M  follow.:—  *        i 

The  Coort  ♦**  co^iJorwg  Ul«t  bj,th,  ord.r  or  judgment  rendered  hy  thl. 
^ri; u"t  htdlnd^^^  of  Junft  8B9,  ia  f.,our  of  the  pl.i..tiff  .g.in,t  WilUan, 
Brook.,  thJ  defendant  and  mi.  en  o.ii»  therein,  mentioned  the  rute  for  eon, 
/m.n<e|K.r  Corp.  obtained  by  the  ..id  plaintiff  again.t  the  «.id  William  Brook. 
WM  declared  to  be  ab«,lute  in  faror  of  the  plaintiff  .g„i„.t  the  Mid  Willi.n; 
Brook,  and  it  »  thereby  order«l  that  airrit  of  contrainuyar  corn,  .hoald  i.- 
lue  to  take,  and  arre.t,  and  to  impriwo  the  perMn  of  the  uiid  WillLm  Brook.. 
«ut.l  the  payment  of  the  eewral  .urn.  of  money  in  the  said  order  or  judgment 
mentioned,  which  Mid  otder  qr  judgment  waa  affirmed  by  judgment  of  the  Court 
ofQueen.  Bench  .itting  in  app«l  on>e  31.t  May,  IHCO;  conaidering  that 
the  wKJurily  oond  fyled  by  lue  plaiurilr  in  thi.  oauM.  and  by  him  .ued  upoo 
in  thu  action,  and  the  Burety.hip  in  the  Mid  bond  contained,  was  Sy  the  .aid   ^ 
.    defendants  given  and  entered  into  upoo  the  appeal  entered  by  the  Mid  WU. 
ham  Brook,  in  the  Mid  Court  of  Que«'.  Bench,  ag«n«t  ihe  ..id  order  or 
judgment  first  above  mentioned,  for  the  Mid  contrainte  ji^.r  corps  ag.l„«t  the 
»id  William  Brook.,  and  upon  which  aFpc:J.tho  oaid  JuJguicul  of  tiie  31.t 
day  of  May,  I860,  wo.  rendered;  and  considering  that  i^  doth  not  appear  by 
^e  record  in  thi.  cauM  that  the  Mid  plaintiff  hath  enforced  the"  Mid  oVder  or 
judgment  against  the  person  of  the  Mid  William  Brooks,  or  hath  iMued  or 
r  1        i'.e  ^"'^  '''*  '"^  "'"^  otc^Uraintepar  carp,  against  him,  and  thit 
'  the  Mid  defendant,  by  the  Mid  bond  and  by  their  said  .uretiship  are  not  liable 
ID  thieaction  for  the  sums  of  money  In  thl.  action  demanded  of  them  by  the 
plamtiff,  me  and  except  for  the  sum  of  £31  16s.  cy.,  for  costs  taxed  on  the 
said  appeal,  doth,  condemn  the  Mid  defendants  g^y  and  Mtlsfy  to  the  Mid 
plaintiff  the  Mid  sum  of  £31  16s.,  with  interest  f^§h  July.  I860,  date  of 
the  wrvice  of  proceM  in  this  cause;  and  cost.  o|ypFof  a  judgment  on  con- 
fe.«oa  duitrait.  In  fayor  of  McMi*.  Torrance  anf«is,  the  Attorney,  of  the" 
painuff;  and  conaidering  that  theMid  plaintiff  hath  rai«d  a  contestation  with 
theMid  defendanU  upon  theif  offer  b^  them  la  their  plea  coatained,  of  their 
conMattotheeat,7of  ajudgmeat  ia  his  f.Tor  agalmit  them  for. the  Mid  sum 
of  £31  16.  aforcMid,  aad  hathfaUedoa  the  wid  contestation  ;  the  Court  doth 
coadema   the  Mid   plalatiff  la  the  cost,  of  the  Mid  contestation,  dirtractlon  ^ 
whereof.,  granted  to  MeMr..  Abbott  aad  Dormaa,  the  Attorney,  of  the  defen- 

yoiranoe  «&  JJIprni,  for  plaintiff. ,      ^     ^'^~7T~^.            ~^          '.          ~ 
I  J       -^MoM  <&  i>ormanf«for  defeddaoti.  ^'   ' 
\r~        (U.3,V.)  ,     '        " — ~, — ^-^ ^ L. 
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BKNCII,  1880. 


:t/|'  : 


MMillllvrky. 


-i". 


■V 


/       CWa»*  ItRHTliiL^T,  J.  -^ 

•      '  »».  IMl    '  ■     '  .  _  •     ■■' 

Damd  t».  Mdhnald  %t  %\.       , 

IM  MMllM  Milt  OUW  M  .lln^«.T«  ...,,p„rt  „f  th,  «p„.u.  !«««,  „|^  by  ,,,^  "• 

Till.  WM  a  heorinK  on  an  objwtion  talon  at  ,n^uUf,  «nd  roi^rted  for  h«•^ 
Jng  iM  himm,  (0  the  ox»ininuli.m  by  ono  not  of  d«r«n.lm,U  of  tlidr  oo  Jefand 
•nlii,  on  tho  ground  that,  boing  jointly  «„d  m.Torally  liuWe,  they  had  a  peouni.rv 
intorwt  in  tho  erent  of  tho  auit,  «■  njupeOtod  oaoh  iaauo  thoreih,  whether  raiMd 
"••paratoly  or  othorwi-e.  and  that  tho  fact  of  the  (Hirtiea  having  plonded  aepa. 
ratoly  did  not  air«M)t  the  lugal  dimihility  luvokud. 

Pift  Cl/ilAli:^ThU  being  tho  flrat  omo  of  the  kind  ttinoo  the  pawing  of  U)« 
recent  Statute,  I  have  eoniiulted  all  the  dlher  Judge*  of  the  Oourt,  and  w«  art 
unaniniouily  of  opinion  that  m«re  intoroM  ih  no  l««g«r  a  Imr  "(i>  tho  examina.' 
ihm  of  tt  w.tnoi^,  and  that  it  o«nb«  luorqly  dufealed  to  a*  uffuotine  hia  oredi. 
bHity.         .■    /    ■  .     \i        _■;■■ 

n  .t        f  r,     ,  •     ,.      ,  .    ,m  Objcotion  ovt<^rulod^ 

Bfthmr  it-  Dunkin,  for  plaintlft  »». 

yl.  rf' H^. /M^<«*o«,  rf' J/rf»:A(>.y  .r  Ui/i/iV^  for  dofouduntg.  '  ',        '    ' 

(H.B)  *       ,  :  •  .    ^ 


COURT  OF  QUEKN'S  BKNCli. 

IN  AlTlfAI,  ftltOM  TIIK  HUCKJtIOR  COURT.  OlSTMtCt  Of  MuXTREAL. 
.\ii6nTR(5AL,  ai.u  SKl'TEMBER,  I8«J0. 

C'jmni  Sir  L.  1I-.  LaFontajni,  6art.,  C.  J.,  AyLwm,  J.VDuvai.,  J^  Mo(fO» 

tBT,  J.  A. 
T'HE  MO>a'REAL  AliWUBAVCfe  COMPAVY, 

~  ■       ■■'     T^,    -  •    ■      ,•      Arp«w*«Ti 

pAlfSELIZABETJ^McGltWV^AV^,     "     . 

*■  u*      'v »  >    RttironpuT.    ■ 

The  previous  judgment  of  the  Court  of  Queen's  Beach  i«  fully  nport«d  210 
Jurist  221-251.    The  appellants,  unsuccessful  in  the  Court  of  Qu«sen'«  Bench 
W  weH  «i  in  the  Court  below,  appealed  to  the  Privy  auncil,  where  the  judr 

"^^.r*^.""'^'^  *■""*'■''"'  ''*^'""  "y  jfeAlaration  by  tUoPtlyy  Council  of 
what  the  judgments  below  ought  to  Jiave  beoo. 

/  The  appellants,  upon  receiving  «  copy  of  ttio  judgment  of  the  Privy  CouocSl 
mtdo  two  motions  before  the  Court  of  Queen's  Bench,  tho  naturo  of  whloh  mo- 
tioDS  fully  appear  from  th«  Judgment  of  tho  Chief  Justice 
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■Kfaiita 


nt.  j«««m.„t  .10  ceu.  ('our.  II  ,  .  .u  „pp„,  .^  «,.  M«J.«,.^  «„  C„„„        * 

-lu  .  7  JunLe  ,857  'J  ll^Z^^CJ  SV  ^  i'"  '  i  "'^"•""" 
L«  prenmr  jui„  d^ruicr.  deux  motion,  ont  ^.,.1  p„',«,„t^„  j^' ,,e.  j.„^ ".    ,• 

qu«  I.  l«l,  I.  ju«..»  et  r.$t«t  do  lu  pr«««d«ro  pouvent  r«,lgc,  ;  puU    .rux  IS 

Cpur    0  prcni^ru    „.t«„co  .ur«it  du  rcuho  ot  i„fir„.or.  o'u  'o^  El  a  do 

tour  de  preu,.Oro  I,,Ht««c«  on  ord..«uuut  ot  «<yu.«attt  quo  r.otl  dl  U^  .  r 


Jo  poiiM)  qu'il  y  a  liuu  d'uowfdw  lu  DromlArii  n»rtU  A^.'  jv 
qui  do,„„..do  «oco  de  la  production  d«  Zf^^^J^  t  fC  ,"  T ""' 
g..r.no..t  do  00  doorat.  „„i,  ,uo  „„„.  „o  ,k.uv1  .iL  1  MS.  H::!;: 
d«  ccttc  p..u>u>ro  motion,  „o„  piu.  quo  lu^dcux.u.e  .uouop  ellc-u Z        ' 

Zl  1     •  '"*'"  "otrcpouvoir  ou  do  ,.o.«,  cou.p^t«nco  -e^t  tn,u.6 

termino  ^«r  le  jugcment  c,„e  „ouh  ..vohh  prormnct..     Ou  r^ntV  runnel  A  iT\i 
ieatd  en  Oon.i.  .  .ul  «ufli  pour  nou.  dcli^ir  onti.rl^td;  'CZl:  "'  ""'- 
UrHqucn  conK^quenco  du  premier  uppcl,  nous  otions  enoore  .aim  (io   1. 

«ndre  UP  autro  ju«eaie«t  quo  ocluj  qu'ello  a  rendu,  nous  uuriouH  pu  rendre  olt 
^  jugemout,  quel  qu'il  ,a'^.,  ^i,  „„  ,„,,„;„„,  ,.  ae.nandTrel  dj  ^a 
,^t.on.  Bou  «„  rj^„,oya«t  lo-  parties  dovant  la  dite  four  de  pre,ui6re  hinr 

.  oorpBdojurds,  boUautremoDt.  -  "uuvca^ 

me  olrife''''''"''-  ^"'""''"^  "''^-"P-  ^  rendrod'autrojugl 
ment  quooWrf^TlinjfouB  nvona  rendu.  ''  * 

diffJon^r  ''tf !""*^^I-^"-  *-"'  dft  renJr«,  si  nou«  avions  et^  d'fn  avi 
dAppcl   dental  un  en  dcrn.or  setort,  tol  qu'e«t  en  quelque  «orte  lo  Conaeil 
iWll^Irl      ""''•  ''"'"""''  l^ConseilPrivi'qui   (A  .no.  avi.  qu 

Z'h    .  t  '  7  ".'"  '"  contesution  8ouley<fe  enfre  lo8  parties,  p^  lea  trlL  ' 
,ff>ttx  dont  I'uppel  cat  interict^  detent  lui.    '  f        >  i^      >r">a 
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COUBT  OP  QUEEIJ'S  BENCH,  1860. 
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V 


A^SSrijo.  „.^  fr'  ?"  9«!|«!jl  ^f"6  ««  borne  4  infimer  purement  et  Bimplement  le  ju- 

dire  tin  mot  do  ce  ^u\aura.t  dft  etre,  Mon  la  pen«Se  ou  la  oo„olu«jon  da  Conseil 

■    .        .    ie  jugement  qu,  ajrait  dft  fitre  pronono6  par  la  Cour  do  premiere  Instonoo,  eJ 

quo  noui  aunons  d(l  prononcer  nouBlmSmos  lorsquo  nftus  dtions  ^neore  saiais  de 

a  cause     Bst-co  «d  jugoment  qui  aurait  dft  aocorde^  a  new  Juty  trial  devant 

a  €our  de  prem.dre  Instance  ?    Kst-ce  un  jugoment  qui  aurait  dft,  sans  d6bout 

tor  la  demanderesse  de  son  action    ordonner  quo  les  patties  eussent  rocours 

^  4  d  autres  proc^dds  devant  la,dite  6our  de  premiere  Instance,  quelque  pussen- 

gtrjces  procddes?    Ou.   onfiir,   cst-co  uft  jugement  qui   auraiUft  deboutcr 

la  demanderesse  do  son  potion  ?     C'est  ce  que%  d^cret  dr,nt  il  s'agit  ne  nous 

nous  fait  nullement  conh4Stro,  et  pour  cette  raisonlS  seulo,  nous  devrions,  mSme 

.     ^      8.  nous  etions  encored  comp4tents  4  prononcer  sur  le  ou^rite  do  la  cause,  nous 

ubstenir  de  le  fuire.  ^  i 

Supposant  que/sur  le  premier  appel  (Celurqui  a^fS  portrclevant  nous)' 
nous  eussions  ,?t<5  d'avis,q«c  le  ju«e,^„t  de  la  Cour  do  premiere  Instance  ne 
devait  pasotre  confiftafe,  il  „e,*'en  suit  pas  que  nous  on  serious  venus  4  la  con 
elusion  de  d^bouter  la  demanderesse  de  son  action. 
.        Pour  la  meme  raison  de  ce  q..c  le  8,u8dit  .d^cret  (qui  est  le  seuf  document 
prcscute  par  1  appelant  a  ce  trjt..,„al.  q^j  nofis  f^sse  connaitre  1»  -decision  du 
.         Conseil,  et  qui  est  Ic  soul  document  3ont  nous  dfivons  prendre  coSnaissance.)  a  • 
infirm^  purement  et  ^implement  no.re  propre  jigement,  il  ne  s'ensmt  pas  que 
nous  dcvnons  oonolurc  que  le  Conseil  a  dtetavis  que  Taction  M  la  demande- 
■       -resse  deva.vg.re  ddbout^e.     C^ia  sd  pent,  mais  hous  ne  pouvons  p^s  l^galement 
.._  V   .    ,    Up/ererdudisposmfdudecrn.     J^un  autre  c6t6il  peut  se  farr«Ve  le  Consei 
-  '    ••    Frivrtfait  dt^  davis  que,  vu  que  r.^ppe]»nt  nWit  ift«,  en  Cour  d«tremi6  ' 
.-      Iflstancc,  fait  de  motion /o;'  HjiewJuti,  trial,  ou  pour  mettre  de  c6te¥>Terdi 
<«u  Jury,  nous  n'aurions  pas  du  sur  ra^.pel  nous  occupcr  du^wfede^^^  — 
nims  nous  aurions  du  au  oofttrairc  (couune  nous  I'uvons  fait  ipuiVv^ 
de  Shavyva.  Meikleham)  declarer  de  suite  I'appel  non  r«ce^able;*  ■ 
Jugement  de^bfirmatlon  pur  et  simple  en  parfeil  cas,  rdponde  au   ml»^  _.  ^^ 
par  consequent  doit  valoir  selon  les  lois  du  Bas-Canada,  peut-Gtre  unMu3ent 
denon  recevabilitd  de  I'appel  out-il  6\e  plus  re^lier)    C'estla  jurisprtfdenee 
8uivie.par  le  Conseil'>?rivd,  comn.e  on  peut  s'en  convtrinc're  par  les  ddcisibna  sui- 
vantes  rapportds  dan%  Vdor«'«^.por/*  .-    ,%«rrf«..,  appelant,  co^ntre  A/aTrfou,- 
^  ^*«  et  d  autrep  intimds,  7  fev.  m^  Vol/t},  p.  87.  In  re  Vo^.  J/^«V  ael'Ile 
de  Tobago,  5  ddc.  1839,  Vol.'3,>^  150.     I  ./.^." ;        x 

Trowaton  appelant  contre  i)«M<et  autres,.iyol.  8,  p.  419.         '    *  1 

,       Comme  d'aprer ces  ddbisions  f apj»l^u-rAit,  pas  dft  Stre  adi^Jl^ Te  Co 
sell  Privd,  il  nous  .est  impossible  de  dlfe^uel  jf^ement le  ConseU  Prh^^vait 
se  croire  en  droit  de  prononcer,  apr«8  aVoirinfirmd  notre  jug^irat.      " 
,      Surletdut,  je  dois  respectueusement  exprimfer  mon  opinion,  qie  led<fcret 
dont  I   lAgit  n  a  pas  m  assez  loin,  oull  aliriiiii  dft  prononcer  le  jugement  qui 
selon  1  avis  du  Conseil,  aurait  dft  gtrrte,|a  <p,r  In  Cour  de  premidre  instancJ. 
•s^iiMM^igeme^jt  dut  infirmer^celui  rA^4J|^  la  tfbM  de  premiere  IMtoce  ei 
Canada, Wque.aucune  motion  n!^<ik#lite.  for  aim  Jury  trialMvont 


'•■  le  veydict  du  jury, 
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iDDtile  ponr  lea  jages  des  Colonies  d'^tudier  1m  (J^iaioiis  da  OenMil  PriW  dan. 
des  oas  «nd9gu<»  et  de  compter  aar,  oes  d^oif ions  oOmme  devout  ^mt'de  ti^' 

Pour  les  *8on«  que  je  viens  de  donner,  Je  pen*  que  le  Oonseil  Prit^  est  en"^' 
eoresawide  la  oajjae,  pmsque  le  jugement  de  la  Conr  de,  p'remidre  Instonoe. 
dontilyaappel  devant  hii,  resle  encore,  dana  son  entie^le  Conseil  Prive  M 
««antpas  prononc^surlebienjjomaljagAdecejugement,       *  -  '^ 

Les  parties  devaienidono  se  pourvoir  de  aooTeaa  devant 'le  Trds  Honorable 
<;onseil  Pnv^.  C'est  une  n^Scessite  pour  elies.  Pu^nt-ellee,  t«ut  en  subiseant 
cette  n^oMSit^,  n'etre  pas  expos^es,  I'ufne  ou Taqtr*.  4  suj*^  en  m4me  temps  une  ' 
condamnaTion  aux  dep^s,  telle  que  celle  que  I'irftiin^e,  qui  avatt  en  sa  favenV 
f "  J»S7«nt9  rendusen  Can«ida,  a  vu  n<5anmolns  pronbncee  oontre  elle 
parled^retdu  Conseil  Priv6.        %  *;.«./ 

Qntf  Ton  remarque  que  ce  d^srct  nous  a  ^t^prasenti  piir  I'avocat  de  I'^fte^ 

t^^rlTu       "'"'  '*'"^'*  **"'''  '"'  ^'^  P'""  '^A'«lier  (du  reste  cela  auraM^t  - 
Icffet  d.^vlter  toutes  suprisesVque  ce.dAsret  comme  tout  autre  dd,^«5t  de  sa" 
MajcsiMn  XJonseil   fut  direotUent  envoy<5  au  greffier  de  notre  Cour  pat  le 
groffier  duConseil  Priv^.     Cete  remarque  est  fuite  avec  tout  le  respect  qui 
est  dft  en  pareil  oas.  ,  ^  r       i  • 

Cross  <k  Bancroft,  for" appellants. 

J.-J.  C.  .^&&o<;;  for  respotidcrits.  '         '     "         "  ,!*".' 

(P.w.T.)     •  ^  .  . 
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^  District  of  St:  Francis,  Crown  Side„Februari/  term,  18GI. 
►   Coram  SnoRil,  J.  a 

This  WM  an  indictment  foj;  an  assault  aiteged  tohave  Seen  committed  by  the 
defenOant  f  anauf,  a  conductor  upon  the  Giand  Trunk  Raiiwiy  of  Canada,  upotf:        ' 
one  Cleveland.        '  ,    -  -  "         ,:  -         '/% 

A  t^uie  bHl  %*l  found  by  th^G^d^ui^,'  and  the  dfefond^nt  was  .put  upd,      ' 
:h.8  trial.     After  the. adduction  evidence  and  addresses  to  the  jury  by  the 
^unsel  for  th^  Cft)wn  and  for  *e  defendant  Ae'jury  was'  eharged  by  Mr 
*Bjtie<S  Short  ifij^ct  as  follows  :•    .«  -  7^    -         >- v    ^       ' 

Thit  fron^  tlic  evidence  of  the  pri^te  proscoutorClaveland  and  others  ft^an,  '  *     * 
peared|M  CJevehmd  entererthe  cars  at  Sherbrook^  with  the  intentiim  of  going 
toCoatMSbok  without  having  first  purchased  a  ticket  at  the  station.     That  upot 
mB  call^4  «P0°  b7,opn4uctot  Paneuf  for  ^us  ticket,  he  oflFererf'hiril  ins'&Ad  three    V 
Jtigri^  shillings  as  hU  fare  t(r  Coati«»pk,  which  Eaneu^efusedi  to  accept  ^  the'^ 
ftre  wasone  dollar,  vhich htst  atnount  Qlevela^ ^fused  to  pay.     -fh^t  Cleveland 

pa«i(jd  the  LennoxvillestationVithotttobteiriing«,ticket  there,  which  he  miK^  * 

have  done      That  after  leaving  Lenno,vUle  Fancuf  again  dfemanded  iJs  fL 

and  Cleveland  then,  after  ^om^^erable'liltefbj^iQ.^oflBsre*  Paneuf  four  English  - 
»hilling»,ag  one  dollar,  fi^r  tia  faire  to  Cyiitroook,  wltio>  j;aneufjefi^ed  to^  a^^  . 
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Uvo  Lnghsl,  «l„lli„g  being  received  by  the  Company  for  dnly  twenty-four  cent, 
ThatpnN,rnv,ng  ut  the  Watervillo  station  i^ibouf  (aft^r  repeatedly  requesting 
Cleveland  to  leave  the  car«,  which  horrfused  to  dtf)^Hook  hold  of  Cleveland  anj 
Jidcavorcd  to  put  him   off  the   cars/Vhieh   Cleveland    sueces^lly  rem«tccl. 
Ihat  i^ancuf  thenj.ppl,ed  to  a  brakcman  to  assist  him  in  cjefiting  Cleveland  but 
beany  Nc^,-u.pli.>h,n-  ij.cir  obj.cr,  » 'icvelnnd  having  exchaOgcd  the  four  Epgliah 
*Inil.ngs  lor  a  dollar  bill  paid  hi.s-faro  and  proceeded  in  the  cars  to  Coaticook  ' 
I  l.Ht  in  the  opinioB  of  fhe  Curt  the .  defendant,  who  was  only  carryin-  out 
the  .n«tructiens  gh-.„  hi„,  by  bis  employers,  was  fully  justified 'irt  t4io"«  the 
course  ho  d.d,  and  that,  had  ho  received  the  amount  offered  him  bj  Ctevind 
he  would  have  been  liable  tQ  cciTsure  by  the 'Compan^'  /That  although  tit 
amountindisputc  was  .mall,  the  sameprinciple  was  involved  aS  MoghviiW 
been  larger  in  a«,.,unt,  and  that  Cleveland  should,  if  be  consid,ered  the  of^r.^ 
excessive,  have  paid  the  amo.uit  aiid  exercised  bi^'legol  tmaiy  against- the  ' 
.Company      That  no  unneceHs.ry  force  was  used  by  the  iefondant,  as  appeared  ' 
trmi  the  fact  that  he  did  not  succeed  in  >|cctiog,  Clevelaad  from  the  cars  but 
Cleveland  suceesslully  resisted  him  in.  his  attempt  to  put  hito  off.  Under  nHtlie 
circumstances  it  was  bis  duty  to  iT.forn,  the  Jury  that  in  b«  opinion  no  assault 
badbeen  cou.mitted  by  defendant,  tyt  by  the  provision^  of  "The  Railway  Aef 
(Consolidated  St;.tufes  of  Canada,  Cap.  60,  Section -loB)  the  defendant  wasl^lly 
J  justified  in  the  action  which  he  took  with  regard  to  qovelani. 

S!v,,      ,p,y         -     .  "  ,       Vctdict  df  tbe  Jeki7  w^iitt^^^ 
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Benjamin  et  at.ve.  Duchesnay  et  vir.  . 


^•;i^ 


Mkld  :  —That  partial  payraonts  on  an  open  account  in^rrupts  tUe  pr 
Liniitatioiis.  j 


•  «   » 


IptWn  unilpr  the  Statute  (^ 


This  was  an  action  for  goods  sold  and  ^di*ered  bro%bt  against  a  married 
woman  separated  as  to  property  frdm  her  husband.  •  '  „ 

^  The  defenaant  pleaded  the  Statute  of  Limitations.     The  pliiintiff  answered 
that  payments  had  been  made  withift  six  years  on  the  account,  and  that  there-., 
by  the  case  was  taken  out  ^f  the  Statute.  , 

The  question  was  whether  parents  made  genel«8y  on  an  open  account  took 
thecaseout  of  the  Statute.  V 

^ .  On  the  facts  proved,  the  Court  being  of  opinion  thatihe  prescription  fiadbeea 
interrupted,  rendered  ji^ment  in  favor  of  the  platutiff.  ,     ". 

^^:  Devlin,  for  plaintiffs.  '       . .  ^^S^^'^^  fi>riei^mk 

Abbott  i&Mormcuj,,  for  defendanis.'    '  •    "      ■ 

(A.M.)  5  '        .      ''°        '•       ^ 
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.  v        X,  >rpNi,Ei,Et,  (U.)  A.  J,  BADGL^y,  J.,  a./  Aot^  "         ' 
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;'■>'.         "•       '\  D^enJant. in  Court  Mw, 

BLEONOnE  JA.>(E  SIMSGN  and  vir,     .  -  ■    . "  T' 


.'A 


;,     -    .  Rmpond^kts 

Jl.««o.  ia  the  So^.b.l„w.»„^.„h.fo,  tie  r^o.ery  ,f  .l„„„  „f      . 

Tl,«  plahliff/  dechratioa  aet  f*,h,  i,  sutelanoe,  thm,  en' the  7th  M.r.h 
!«3S,  John  Simson,  of  Moglreal,  mwhatf,  di'ed,  arid  »a,  ihl  .L  .' 

j»«.»-orof  «,.„>  rt.«,  of  ^650  «.h,  of  Uelo^tl  ;^'y  LTa:;°<J 

from-whom,.by  virtue  of  their  iHartkiBcoii»^j.p/ A-  „       ^"mpoeii  lurn^r, 

ueain,«flaintift,  tl^onore  Jane  gjMBbn,  08  his  sole  heir-at-law  inhAmfJ  ♦!,  ' 
r  S'-  r  't'^^^r'^^"^*  '^H'OUDti.rg  In  nll-to  £2040  currency,  for  which 

^LtX^f  ""P-"^  '^°''P*'°"  M  admitted  tha^  aUh^^ti.^^?^       -^ 
brX'  ^     't  ^-th.  owner  and  ^sesaor  of  the  thir^-sba^  i^^^i^*  S  "-I 
but  alleged,  .n  substunce,  th,t  'after  hie  death,  an^  before  l  bi«h  of  T^j^ 
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tiff,  Eldonore  Jane  Simpon,  to  wit,  on  the  .20th  of  March,  1836,  John  Plaher 
...  was  appointed  curator' to  the  infant,  to  wit,  the  Boid  EI«?onor<^  Jano  Sirason 

Ifc  J...c.i,n.o„.  thcTlT/.  utero  of  Mr.  SlmBon'«  widow  ;  that  aft^r  her  birth,  to  wit'.on  the  0th  of 
.  October,  1836,  her  mother  and  the  said  J5hn  Fisher  were  appointed,  the  former    " 

her  tutrix,  and  the  latter  her  sub-tutor;  that  on  the  13th  of  July,  1843  the     ' 
•  mother  and  tutrix  waW  married  to  Charles  M.  Delisle,  of  Montreal,  and  on  Uw 

following  27th  of  October  they  were  appointed,  conjointly,  tutrix  and  tutor  to^ 
the  said  El<5onore  Jaile  Sim8on,.and  they  go  continued  until  the  26th  of  Not.*^, 

ember,  1844,  wheri  the  said  mother  and  tutrix  died  ;  that  on  the  following  6th  ■ 
..         of  December,  the  said  Eidqnore  Jane  Simspn's  matcrnnj  grandmother,  Dame 

-     .  Fortior,  widow  I^arron,    was  appointed— aqd.'uBtif  iJS^eath,  on  the  21st 

^^     May,  1846,  continued  to  be  the  said  Elt'omlfe  Jancr  Sirason's  tutrixVthat  on 
^     the  27th  of  May,  1846,  the  said  Charles  M.  Delisle  was  appointed  tutor  to  the 
^       said  Elt^onore  Jane  ^imsoq,  then  still  a  minor,  and  not  married ;  thi»t  within 
-  the  period,  from  the  death  of  Mr.  Simson^  to  thelstof  D.eember,  1848,  twenty- 

45ight  half-yearly  dividends  of  profits  on  the  De^^dant^'  paid  up  capital-stock 
'   •  had  been  dcjslawd, ,  namely  :  1 3- at  3,  4  at  3i,  .^nd  1  ^t  4  ^^^r  cnitum,  f^^v 

with  three  to»««*e«,  pamcly :  1  of  C,  1  of  4,  j.nd  1  of  16  per  cmtum  ;  tht^ivh 
dends  and  bomes^^Ur  Simson's  thirty  shvep  amounting  iu-all  10  Jei875  ; 
that  the  first  diyidend,  namely,  one  of  4  per  centum,  and  the  first  ion ««,  namely,    '; 
.^      <»ne  of  6  per  centum,  respectively  payable-  on  the  first  of  June,  1-835,  before  tlie'     ' 
.      said  EI4onore  Jane  Simson's  birth,  had  bee^  paid  to  Jhe  aforesaid  John  Fisher, 
>      as  such  curator ;  "that  the  remainder  of  the  said" dividends  and  bomws,  amount' 
ing  togetW  to  ;§1695,  were  respectively  paid,  to  .the  respeetiw  tutrices  aid 
tutors  of  the  said  El^onouc  Jane  Simsoo  above  named,  as  th^y  relatively 
became  payable';  that  after  t1ie  1st  of  Deoc'ifiBer,  1848,/and  while  the  said 
El&Bore  3Me  Simson  was  stiH  a  mjnor  and  not  nrt^ied,  arid  while  the  said 
Chartes  M.  Delisle  Was  her  tutor,  and  had^the  admi'nistratipn.and'controi  of  Irer 
property,  tie  sfiid  Charles^  M.  Delisle,  as  such  t^utOTt,  transferVed  eight  of  the 
thirty  shwe».  inataiely,  six  of  them,  on  the  4(h'  of  December,   1848,  to  *tho 
Honorabk  J^es   Leslie,    and  fcwo  of  fhem,   <Jti  'th«   tith  of  January,  1849. 
to  MessiahysWoss  Brothers;  that  on  the  1st  ofi  June,  1849;  anotlier  dividend 
of  3>«r.  cortwm-  on  the  defendants'  paid   up"  capital-sttixsk   became  nayable, 
and  siic^  dividend  on    the  remaining  |wenty-two    of  the  thirty  shares  was 
paid  to'lhe  said  Charles  M;  Delisle,  a&Wh  tutor ;  that  before  another  dividend 
had  been  declined  the  said  Charles  M.  Delisle,  ai  suc^^^  transferred  the 
said  mnaining  twenty-twb  shares,  namely,  6n^the  2nd  JK>,  1849,  to  M^ssrp ' 
Moss  Brother.^  eight  shares,  and  to  E.  Nichofs,  two  shares;  on  the-26th  ot 
September  ia  the  same  ye«r,  to  Mrs.  WillougUy,  eight  aJMres;  and  on  the  fol- 
lowing 28th,  to  T.  M.  Taylor,  fouf  shiires^  «mi  thereu^n,  the  siHd  El^onore 
Jane  Simswi,  as  heir-at-law  of  ter  father,  cea^  to  be  the  owner  of  any  shares 
or  share  of  .the  d«fendants'  capital  stock,  apd,  consequently,  cea^d  to  be  entitled 
to  any  dividend  or  bonus  of  profits  arising  from  any  share  therBof.    .  ^    •   . 

Tff  this  peremptory  eK*ption  the  Bi«ntiffsT)teaded  two  spe<fial  Snswfers,  the 
fifBt  of  which  was,  in;  substance,  as  foJiwiw:^^li«t..the  several  alleged  transfers 
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gal;  Dull  aikl  void ;  '"^ih^^uk »uch  tutor  th«  said  dJi^WiTT!         "A   ^  -  "" 
•or  capacity  to  alienate  the  share;  in  oul!Ji         7^1^    ""  ""  '"^^'*'^'  "«*»»    "-*-*•« 
Simso'n  ^*  the  ti„,e  of  hi«  Ch   aid  h.T  V  '  -5^^''  ''^^  P'^''^''^  °f  »*'•     ''""^ 
...idKli^Jar,  Siinon    al  hi?2^^  '^"I^'  '^  hi,  diu^Kter,  th.^-'-^-- 

aiuroandproatriUeinveslentlirM      '^  ■     *-     ' '' 

collect,  sell'  or  realize"  ^ott  to  dT,^"  "''"'f-''  ""''"'"''"^  ^^  '^  »<>  '  ^ 

w«^d,  r»>j>iik-,-  that  a  tL  if  bv  , 'r    1       '^r."''': ''  *'"*  "^'""*""«  «f  hi« 

wo„,[::it!^wswar;.::i:/:^:,^^^^^^  :„ 

,  the  «aid  tutor  had  no  n^  re,«.„^   h   '^^^^^^  f -«*'"  'that  -   . 

which  was  a  regular  and  Rood  investnlnt  Td  „lt       .  ""^  '"  '»'''^*''""'     ' 

fact,  in  the^ature  of  a  1/.  ZZT^  i  "°V     "  ""^'""'^  ""  investment,  in.     - 
^the  anthoHty  of  a   t^r  17  ^     '^  '  "  ^'^^^^  '«  »>«^«»^ 

Bank  stock.  :„iir/^;di^^':ri^^^^^^^ 

EKSonoreJaneSiison  7^!^!^    ?'*?'"'''"  *^  "*^«""*  »«  the  sai^     T^^-""— 

th.tthealMtSr^r„7S^Sir'^'f' '  "'  '""^  """"^^  * 

tiUetothestoek;  and  that  her  tu^tnTr  r^u'^^'^^^ 

tP^r!l:t«Se::;::i'^'lf  a!nhea.leg.tions  „^neai„ed  in  !  "  ■ 

tutor,  Charles  M  Delislo  UAi^     1  T    '.  ^  ^-'^onore  Jane  Simsbn's     , 

4..beeafir.,^^^^^ 

m^nal  notice  given  on  the  29th  of  September  1846  -R  L  !  S      '  ^^  *  ' 

El4ore  Jane  ilimsons  sub-tutor  had  Sp/'.k  ^f'.^V  "  ^""''"'  *^'  «»'<*         - 
lisleier  tutor    to  transfWth!  k  "**  defendants  „of  to  alMw  De- 

noi"  L  h;slt  ont^o  W  r  ""1*'  ^'^''"'•'  ^'''''-•"  *^«  words  of ^- 
.^estd„wof:.&  t:'       -* 

miaorlfrom^tbe  pal^^nk  «t^k  ?„Vl^^^ ^  '  ""''  accruing  to  the  said  ^      - 

ci^ot  f  r  hef  education-elotbt:  ;:;  i^^^^^^^^  ;f  r^/'-  -P'j  -ffi"  "  • 

.iOtorioVs  insolvency  of  Pelisle    the  tu^tTI'  '  ""^^'^''^^ '"^  ngthe 

UFK,.  tJje  defendants,   i^tkXZllJuTZ'^  '' ^""^  ^^  "'''■^^ 
.he  divLndn:  but    he   s,id   S^nl  t«e  ii  '   '""*""   ''"'   ^"'^ 

'<><>laimUbe  dividends  as.  If  no  strLilTL^"''    ""'   '«'   ««'"l«d 
'"Me    bi„g„ytter]y.  vofd  and    T         f"'    ^^^  ^"  '^•^^'  *''«  ^«°«fi=« 

■nmttttedWaiflst  the  said  Delislp  i  J^  u    ^^^  ^"'^  ^^^°^ote  Jane  Simson 
'H-SuperirCourr  at    lont^J  b^jK^rf'"  -*"'^^^ 
she  had  acc«t)ted  it  h,.  *««  K        ^^'^"^  ''^^"^  rendered .^such  «W)a&W,  iid 
at  M»fttr:Stt  irt^  "iSZ;;^- ^^^  %erior<iouVt,vUl 
Simson  the  sin  of  SesrT'sd^  '  ^T**^  tlfe  stfid  Ky.«ort  ,fi„e 

«ittrew.i»edd«.eand.uap«r^^  ^^'^*'^«i''^'^^^  ""'^  "'*  %'l^ 
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'     The  following  WBA  tlie  judgment  retfdcrcd  bj  tli«  S<iperl6j^  Court 

Ln  Cour  ***  considdrant  f|ue|>nr  la  loUc  pouVoir  dultureur'eur  ..,  „.„.„  „, 

niiiiour  nc  vo  pns  au  dela  de  celui  d'una  Wwplo  ndministiition,  et  qu'il  n'a  iml- 
-Jeinent  Ic  droit  do  vcndre,*  transporter  ou  nutrcmcht  oli<5n(sr/8an«  autorisatioD 

-uftiRnntcoupr<?ulabl6,  les  lmn.cuble»  r^H  ou  fiotifi.,  ou  r<5put^,H  tok,  ou  ch.M«8 
l.r6ci.cus.cs  appartcnant  a  son  mincur;  cori^id,irant  dp  plus,  qao  les  trente  parts 
ou  actions  dans  les  foods  de  la.dite  Banf|ue  do  Ji|«|ir6Ml,  nientkmB^  dans  la 
d(?claratioo  ot  les  plaidoycrs,  dont  (!tait  propri<?tairo  et  $8  posscaiion,  commc 
nctionnaire,  Ic  dit  feu  John  Simson  au  jour  de  son  di'e«is,  sont  pifr  Feur  natuni 
dcs  capitaux  qui  doivent  Ctre  r^putds  immeublcsfictifs,  ou  cliost  pr^cieuses 
appartetuuit  A  la  doinaiideresse,  et  qu6  les  ac^tfes  de  transport  et-ventc  ihm,uei 
par  In  dc'fcndoresse  eo  ses  plaidojers,  coninie  en  ayant  <<t(5'faits  par.  Charles 
Miehel  Delisle,  en  sa  qualitt<  de  J^etfr  do  k  dite  demahderessc,-  nlers  niuicure 
aux  divers  persohnes  y  mentionfrtj^es,  paraissent  avoir>t6  faits  Dans  aucune  forme 
d'autoritd  qu  formaHt^Ss  quolconques'requis^  par  Ja  loi,  et  itlorsqueledit  tuteur 


Ctait  cq  deconfithrc  complete,  et  que  poui||(^Jl8  n'^t  p,u  faire  perdre  A  1«  dite 
J^mahdereusc,  KJ6onoro  Jane  Simsopj^Ie  troit  qu'elle  y  n«it  comme  Ji«?ritiere 
ae  Ifcu  son  dil*^- "—   ^-'^-  "'  .' "•. 


./ 


./- 


re,  John  Sinasdn,  tant  pour  les  capitaux  qu'elles  rcpresentent 
^^<}ue  pour^/Jnterfits.  rcvenu^feu  dii^ideiides  qu'elles  ont  pu  produire  d«3puis  le 
,Udec68  da  W^h&tt,  John  Sitnsfin,  <t  qu'ils  sont  par  oonseqifent  d'une  tiuHite  absQ- 
/  Jae  vis-^-vis  ^e  Ta  dito  loineure,  la  demanderosse,  qui  n'a  jamais  cessd,  non'ob*- 

tant  les  dits  transports,  d'etre  proprietaire,  et  en  possession  de»  dites  parts  de 
Banque,  a  renvoy^  et  d<Jboute  et  reuvoye  et  d^bouto  les  exceptions  et  defenses 
>de  la  dite  d^fendercss? ;  et  con8id<5raDt  en  outre' qn'il  appert  par  Fa  procdduns, 
que  depuis  les  dits  aotes  do  transports,  les  dividendes  declares  payables  par  la 
dite  d<5fendere8sc  sur  les ;  dilgs  parts  se  sont  eleves '  i  la  son.mo  de  huit  cent 
ciilquante-deux  louis,  cours  actuel,  savoir  :  dome  louis  pour"  les  dividendes  et 
revenus  payables  le  premier  Juin,  mil  huit  cent  quarante-neuf,  sur  huitdeslites 
parts  vendues-cc  jour  la,  ettul^ccnt  quarante  louis  mCMwe  cours,|>our  les  divi- 
dendes derenus  payables  sur  les  dits  trente  parts  depuis  le  premier  D^cembro 
uiil  huit  cent  quarantc-neuf,  au  premier  do  Juin  mil  huit  cent  cinqus^nteysept,' 
n'ont  pas  et6  payes  a  la  dite  demanderesse.  ni  A  son  tuteur;  et  quo  la  dite  d^- 
fcndercssc  en  est  cncor^^bitrice  vis-ii^vis  la  dite   d^pianderesse,  a  condampe  et 
condamne  la  dite  dfcfeeeresse  \  payer  AJadite  demanderesse  la  dite  somme 
de  huit  cent  elnquantedeux  louis,  cours  tetuel,  pour  toua  le&  dividendes  devenus 
payables  k  la  dite  demanderesse  sur  les  dix  parts  de  Banque,  depuis  la  pr(«ten. 
due  ali(!natioad'iceIleB  en  vertu  des  dits  actcs  de  transports  et  vcnte,  jusqu'au 
pwmier'Juin  mil  huit, cent  cinquante-fiepf ;  avec  i«t<5r6t  du  17  Octobre,  mil 
huitN^flt  cin(^uante-Sept,  jour  de  la  signification,  ct  aux  d^pens,  distraits  eir 
faveur  4^  Messieurs  R.  q^  G.  Laflamme,  procureurs  subtitu^s  des  deman- 
^eurs- ..  V,      -  ^  ■"...■■■I.  «    ,  ~..:'k      ,.>•    ■■  ■'     ,;.'■• 

Iii  ttOderiug  judgm^t  the  HbnohAld  judge  made  Im^'  fbllowhig  remarks 
<after  stating  fists) :—  ,  »  ^ 

_  Les  questions  Boulevees  par  cette  action  eUacontestation  euicelle  sontj^ 
Si  un  tut«ttr  peut  vendro  et  transporter^sans  autorittf  judiciair/^forma- 


^eouiii^  t>p  QDEBN^  iE3!fcn,- jseo. 


llfJaiiouao.'deflpitrtsiioBftnaud  ft»iiifr««'-„^r.        ,  **   :",  "^  •  ■    < 

,u.»u.'.,„pi„d«£;i„tt  ""'"  '*'" "°'™  •"'"•°  "-"f""!^. 

.  L.  fee,.  a=  c.pi  Jr::-:;rj,;£r  """v'^^^^^^^ 

-  W '""/°"  ''T^  ''""■  >""'  "'"*  1"  "t»riie.  .uiVttlc,  «;*„  da  Droit 
BeBji™ddeNoutillo,P.„dccK«d»J„.,i„i6„.       c 

Oe  pouvuient  pa8  fitre  Rarde,  sans  i^ril  ^  '"  ^'^J^**  I" 

^  No.  5.-Toutcs  les  ali<5na.io«s  sunt  prohibe^  d  qucl^uHltre  qi'olles  soiout  ^ 

P.  400,  N»-2a.-au..li  noavcaud,iii;dii  r.„4,,  ,i,,,„,| .,  .  „ 

dOrl&n,  du  «.s  de  Jwvi«1560.,,  En  „W  to,  tef,„e,.._,,  l,«  ,„,^r« 
>.r.te„r.  do.    „i.o„„  „„..   „       .j^  ^.      'f    "'^;"« 

do  p.™. ot .»,,  to  don,«„ 4,»a  p„,io„4„„  ,f^h  .ui^^'  ' 

.af«fe^TrjU«  dee  ItftBorit^^.     Tit.  }er,  CK.  8,  p.  m. 
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COURT  OP  QUEEN'S  BENCH,  1800. 


V/- 


"^A^^^U^    ,  /'  "rporte  la  eon,titutlon  do  C«n.t.nllndu  15  Mars  .n  326,  qui  fluau. 

02     „T!  ,  """  ^''  ""^''''  ^"  P'*''d«"'  3e  Lamoigu<i Jsur  Particle 

102.  rortnnt  que   len  .utcurn  et   ourntoura  d«lve»t  proc^dcr  p/r'aj^    j 

P.  138.-Tutour  peut  tout  pour  l-avantaRe  da  mincur,  mal«  1„  4  8od  d  L 
Tintage.  .     ^  ^  /'' 

^aerTerlc.foDd^cteuf4revaloirleafevcpu;*^prt.ai•d«mine^r.  *^  Y  , 
'  J.e  tutcur  qui  vend  *u„«  c«u.c  r*r//?rf.  e«t  aana  p<,uvoJt  do  vindre^uimc  «c- ' 
»it  UD  procureur  qui  vcndrait  Huns  pou»oir  de  TOndro.  l'^^^ 

■     Tom.  2,p.35.-].a  ,v«^/„„«*  „<eRt  paa  n^ccssairaqaind  le  tufcir  excdJe 

p^";"""'v  ''^  ""T'  '•  "'y-"  ?««'■«"  <>«  prendre d0»lfeWefdereaoiHio». 
^7«1  f    r/'l!"  dun  office  (immcuble  fictif)  deola^d  nullf  I^  0  Septembre 
i761  fauto  des  formal.ar.  proserites  p;,«r  la  ycnte  des  immcttWL. ' 
^^  "Hen  serait  (jTe  meme  d'une  chose  puroment  mobilifert,  R^ala  d'uDe  grknde 

A  plus  forte  raison  doit-il  en  Strc  ain.i  dang  1.  prdscoto  e^so,  ^6  jj  sWIt  de 
par  8  dfe  Bdnquc  qu\  en  outre  de  dividendea  r<KuJie»Mle  trois  et  quatre  par 
cent,  ont  auagi  rappo'i^tf  des  lonu,  que  ce  tuteur  /  rc^Bs,  en  bus  dea  cd|. 

Brillon,  4  Vol.,  p.  365.     A^erbj),  Meublcs  MineuU       .  "  V  : 

"II  e.t  des  mcubles  si  pr<Sc.jeux;qu'on  en  a88uj«5tit  la  feht^aocrtaine»  forma- 

lites,  tels  que  diamnns.  picrrcric.«." 

Loisd.  I^c.  2.  Tit.  ler,  Art.  2.-"  II  tient  pour  immetjblcs  fes  tagues  et  joy- 
"  aux,  reliques  et  livres  des  niaisons^des  princes."  .     ' 

Bourjon,|)<>8  persdnncs,^ T%  6,c.  2,  s.  3,  p.  56,  No.  80. 

"La  ven'tc.dee  menblcs  d«  mi.neur  doit.Otre  publique  et  non  cI»Dde./fine  •    > 
.  "  toute  autpe«ne»remplifaij:  paf5  levdeu  de  laldi."      •  /       •'? 

Nos.  83-84--,;'<  Tuteur'ne  doit  pas  fiiire  Tendrc  W  bestiaux  et  chow  ^ilesA 
* '  1  e.xploitat^n  des  tcrres,  cet  serait  contraire  aux  interSts  du  mineur.     '  *  f 

"  C >Ht  tqujourS  cet  int^'rt-t<^i  doit  guider."  ~  U 

-Kg.  85.-T-^'  A,Tegard  des  proniesfH;..;  cedules  et  obligations,  le  tuteur  ne  doit 
"Mlesvendre,  nilesf^f/oj-,  juai^ildQitenfairelerceoavremcnt.'*  "   V 

Le  Presti%^-Questions  de  A.     lore  Centiirie,  ^.  144,  c.  52.    .  I  »     7v 

11  rappoy,f,ue  c>t«it  une  ninxime  vulgaire  en  droit  que  la  deiitination  faisait        - 
q«  une  sQrame  de  doniW^  C-tait  ei<tini,5e  immeuble,  et  que  la  coutumc  de  Pari*, 
en  cas  Pcnjblable,  lavail  ainsi  «rdonn4  par-son  article  94,  conform^mont  k  Tw 
tide  102  de  rOr«U)nnance  de  15G0. 


'> 


>iv:f^^.^^-^.'^'^'i^~"'^^*?«''"»*''«^^s  ^  Fix  d'ai^^nt  sont  r<?putA«8  immeuble. 
'''\'^,,i'^!fK\^^^^^^^^^^^^  Si  racheldea  durant  minority,  dcnicrad*:^ 

t^  :^racnat,^ont  cejis^s  m€me  nature  ct  quality  d'immcuble?.  '-  / 

■r      %:^''^^"^~r'l^»'eCcnturie,  ch.  34^.  ,^         '        '  .  ,'; 


4    '■  ; 


^ 


;. 


1  . 


rente  eaua  teuir 


■i<h.4'l 


^^B^pfmW^imthi'  im 


r't«  lOM '^a' yc 


tw 


^"''  *^"'  i"-  J«;««r"^ ^^-fi'-W-''^  ?n  «r'H,  qui .  nuintonu  dan.  tout.. 

pluH  ^e^vorablo,  «r,u.^ro  avait  rendu  pour  lui  coaserm  «  fortL^ur  plylr  v:  '    '  "     ' 
-  .  «.H  d..v^  pour  ..  tenir  den  rcn.i,OH,  II  n'...it  ^prouv.  «u„auo  1.2^^  ^  ■:   ,  \ 

.gi  d  <.pp|,qucr  la  max.me  "  m/»or  „o«  V«/.V.r  ^,«^„r/««^.  min„,.,dtaugu2 

^U  '^^A  T-'""".'"""'  "'"'*  ^''  "•'*«  «"••  leMiformaliWa  requi«.,  |«  v^ti 
«ta|t  nililK  de  ploin  droit.    -  i  ;     *>. 

:  pic^ibu!^^*''^':^"^'':^^ 

'     ..  LV'  •  't',"l'"' •''""  f  "'""'"*  Po«rvu  A  VWtitution.  mai.  elle. ottido  piuK". 
d^fendu  r.U^nat.on  dcB  ia.o.eublo«  dcs^ineun,,  et  quand  il  ne  m  trouveV.it'" 
p..  de  US8.<»n    lo  nnneur  «,rait  rolev^  i.r  1.  eeule  r«i«,n  de  moir  d^  TiW,  ' 
qml  est  plus  utile  de  conserver  que  (Ten  avoir  le  prij." 
PreyoBt  do  li^  Jannos,  Tutello,  p,  3^7.  • 

'  «  r-iri;!"'"'"  "^'^  '"^""'  P«"'y^'«"*  ^e  leur.«,ine;,M,  ponsistont  ft  remplir 
^  hd^JcH  une  .age  et  v.gilanto  a/n,iniBtration.    .Quelqu'dtendu  qu'aient  toules 

..  ^.  le.  puk.o«  de  1  udnu„.st™tion/»^  peut  le*  rddufro  i  quutre  point.,  contraoter 
perec^O.  le.  fru.tH  de.  fi,n*^^„tretenir  le.  bi^,s,  J^ir^^ursuite.  n^cX 
«* sa^rc^pour  la  cpliservatiorf^os^biens."  „«        . 

u  W^;"Tt  ^'V^'^"'^^''  veQdrele8meuble8de«)nuiincur;  U  n'on^jut 
.  ^.terlesiajmcublcs:  cela  p|j|l'admioistration  ;  il  faut  exgepter  "fe.  .1170.. 
-,;*'*?"l,.'f'*'-""'/T"«  ranW^tent  de  rente  cqnstitudfi  pareequo  o'est 
jMal,eoat.on>rc.?.;  ^t  oet^»  quittance  ^t  un  pur  acte  d'administration,  le 
dtSbiteuP  est  done  lib.5r6  encore  q«e  le  tuteur  ait  diwip^  cotte  sorome  et  «,it 
^^devenu  insolvablc.     Dou  Ton  pout  eoneluro  qu'il  en  «rait  autremmt^^\ 
iidu^t  au  Jiou  de  recevoir.xC'es^ ainsi  en  pays  coutumier." 
.Pour  t4t6  voir  davantage^coq^bien  lliutoritd  du  tuteur  8ur  le8  rentes  consti- 
iiees  du  ...meur  est  limitde,  jerdtdre  au  6o  Vol.  de  Cochin  i  Hon  Plaidoyer  147 
11  y  traite  Us  question,  de  savoir  ^  les  rentes  constituees  appartenant  aux  mi- 
oeurs  ^t  valablemen't  rembourrs^es  entre  les  main,  du  tuteur  sans  avis  de 
par^rt  \l  sans  ««.tence  de  juge.     l)a„8  le  cas  qu'il  rapporte  le  pdre  des  Swurs 
de  Beaujeu^tait  spt^eialemeut  aotod.^  par  I'avi.  de  parens  4  recevoir'toutes 
lessomuie.  de  deniey.  A  eux  app«i«.ent;   ilVait  re?*  un  capital  de  rente- 
oonstituee,  et  le.  ni.ineurs  devedus  ufajcurs  poursuivaiont  les  d^Sbiteurs  de  la 
rente  san.  teair  Oompte  du  ren,bourseii.ent  i  leur  tuteur  etde  Vautorisatioa 
g^n^ale  qui  lui  avait  «Std  donnd  par  sa  iiomination.     Le  d^biteur  fut  d^h.»« 
de  la  poursuite,  parceque,  conimo|it^«ohin,  p.  41,  difti.  le  cas  de  remboursement  7  ' 
*!  rMtc  ce  o'est  pas  disaaMlitiii  immeuble.  maia  a'^t  .nuffri.  ..„-  i»:«^:*:- •      ^' 
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^^jggyP^o"-  trofeve  nmul  ka  ler,Volmi>o>«  ArrdU  d'AB«f»nl,  p.  1(1,  Ic  o»t 'tf 

'  luoblHorn  ot  iiiimnui  \  eu!(»appiirtJ|||P  I/iili.'iiniion  fut  ijiaintcnuo,  maid  il 
y  e«t  dtt,  M  qui  n'»  cepoBduiit  ji<*u,  que  quand  lo  tuteuiK»'«»t  ohar|d  d«na  ion 
compto,  dca  tufublfi  du  niifjcur  uveo  lp,«|U|irt  en  mti,  et  quV  por  lo  rcliquat,  il  so 
trouve  .ion  cn^nnoittr.  €'et.t  tqiit  to  oontrniro  dnnt  cotte  omiee;  il  M'j-.o^it 
poa  do  ocmpto  &  rrfxlcr  «veo  le  niinoar,  et  Dclii<lo,  loin  d'etre  son  oAiunojur,  ant 
roli»|uotttlro  por  le  compte  do  tutollo  d'A  peu-pr»>!t  cinij  tntlle  louim.  n 

\  i'otl»i«>-,  Vol.  6,  Donptraonnca,  Tit'fi,  ^.  2,  p.5l5.  * 

La  iWfondereaao  h'om^  bcnucoup  appuy^o  aur  co  quo  Pothier  dit  ici  quo  lo 
poUToir  du  tutour  Bur  Ich  bicnu  Uu  niineur,  qusmt  A  Icur  adiniDia1ntf(in,  a  la 
•"fi'"^. cffloacit^J  q«o»i  tons  oew  bicns  lui  appirk'nuieiit  l)o  li\  la  uia«irao, 
"  lutoh  ilomhii  loco  hafietur."  Le  fnit  du  tuteul-  Cht.le  fuii  du  niincur.  Maiaco 
Vamiio  do  Foihlpr  doit  Nintt-rpriltcr  par'wt  avec  co  qu'il  dit  &  la  page  610. 

_^^_^   ___^     Cetto  rdglo  a  lieu  pourtu  quo  lea  oontrita  n'eicAdent  paa  lea  UnUM  d'one 
'   '.  •     '^'"P'o  nJiuin's'^'ion.     Un  ui incur  n'a  Bcaoiiv-do  lottroa  do  rcficiwlon  contro  lo 

■    ;  .    .  I'nitdu  tutour,  quo  pour  lea  notes  et  choMca  ri>iilermt«es  dana  Ic  pouvoir  d'un 

^M^*""*;  o'e»t-a-4iro  (|ui  tionccrn^nt  i'uJuiiniatraiinn  du  tutour :  ct  lo  tutour  dua» 
lef  choscs  qui  cxcddent  aon  pou^^oir,  doit  etro  reXhrdjS  suns  carnotirc.  "■ 

-..    "         .    '  ^«^«*cu' ptut  n^anmoins  recevoir  lo  m<A(j<  des  rentes  rachctablcH,  quoiquo 

.       .  *.        .parjA,  aliune  la  reuto  duo  A  Fon  niineur,  qui  ent  imnicublo ;  car  lo  raohut 

dtnnt  forc6,  et  coutcnnnt  uno  ali<$nation  nicetftire,  nppartient  iVJ'administra- 
tion  dututeur. 

V     Mais' certs,  Ton  no  dira  paa   quo  le  tuteur  DcHbIo  a  m  forctf  etobligtS  do 

^endre  et  transporter  lea  parts  jlo  B:im|uo  do  la  Dcmanderease  sa  minoure.     Va 

^If  au  contraire  un  acto  eja  dUioi-s  de  son  aduiiniHtration.    II  n'y  ovnit  pas  do 

rpchut  oxercts  par  un  d^biteur. '  C'<?tait  le  cos  d'un  tuteur  in8olvable,e4^en  do- 

confiture  qui  dissipait  la  fortune  de  sa  pupillc.         ,  ,'    'v 

PouIIain  Duporc,  Vol.  1,  L.  ler,  ch,  13,  Nos.  77  et  78,  pp.  263  et2^,. 

"  Le  tuteur  ne  doit  pas  vendrp  ks  meubles  neccssaircs  pour  TeXploitntibn  des 

'    "  terrcp,  lor>quo  I'uvis  des  parents  eht  au  contraire.     II  no  pent  y  avoir 'do  diffi- 

H  "  cult^  a  regard  des  credits  qui  ue  sont  -suscrptiblos  ni  do  prisage  ni  do  venta.  ' 

i  "II  en  est  de  uiCuie  dts  actions  sur  lacoinpagnio  des  Indes,  parcequ'ollos  ont 

•'  une  Vi^etir  certaine  suivant  le  cour  de'  la  place.     ^lais  ftoi^s  avons  un  auti^ 

"  fliotif  li'dt'cider  en  Biotaguo.     Cts  aciious  ont  un  revenu  fixe,  efclles  ne, 

"  doivuit  point  etre  vendues  sans  un  avis  expres  de  parents.     Elles  ne  dofvenf 

"  mOinc  en  ce  cas  C-trc  vonducsqu'u  Paris  sur  la  place,  afiu  qu'on  puisse  en  reti* 

"  rer  le  prix  le  plus  avant;ii;eux.'      >  .  '      '  .         '. 

Pour  la  njeuie  raison  on  doit  diiequb  1^  parts  de  Banque  d'ab;n»ineur^ 


.// 


/devraient  Otre  vendues  que  sur  avis  de  paren^^;  et  il  la  bourse 'ou  .m<(rc/t«Hc/«- 
ex>:hmfji,  pM.  le  cours  et  la  val(;uren  est  conuu  des  ^larchands  ct  oapitalistes, 
de  maniordu  en  avoir  le  plus  ha«t  prix,  et  non  pas  en  fairo  des  ventes  clandcs- 
tines,  ou  do  particulier  u  particulier,  coiiimo  M.  Dcjislo  I'a  fait.     ,C  " 

Coquille,  vol.  2,  p.  33»;,  sur,rarticlo  102  de  I'ordonnanco  do  IsS)^  .;^.  ,,:, 

"  II  dit  que  cct  articltf'W' commando  pas  en  getieral  de  vondro.toutes  soiW 
"  de  mcubles,  twais  seulemdnt  Ics  meublos  ^tdrimibkn,  qui  sent  de"deux.^spicqs ;  ^ 
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hCruitge  en  uno  iiuinrHi.  mm^  ,    ■  •;l!       :  ,■      ..    ,  f 


TlwBufeft 


A.bi<iii  pluR  forto  i 
fiiisant  une  portio  c 
nonob.ttaHt  lu  prdio 
rurguuiciit,  que  doM 
riHiiabled,  parcirjiJ'ilii  t5t 
mont  pan  oo  (ju«  Ipo  _    _ 
p^riwobloii;  00  tornio  iic  dovl 
nature,  ot  m  connonannut  par 


iJ«  l«   f;>r«inf  4(4   ntin<)ur,^]t  oe 

't\)i(.)erc«Mie^  jfl«l  i  pn6t«n(lu  i^iw  <[« 

mt  4'tfo_tt«rtlHjSl6«  k  die*  moublfiii  p^< 

et  4  Itt  buitne,    Cp  |i*««t  certaino- 

«ou«  fe  tornitt  d«  t»<nilb|eii  ou  cikonei 

,_^  -^  '^?*'  nW'^'K  chojMMi  jTonglblen  p«,r  leuf 


^•«nt  .Kolur^os  „,flubl08  p  .r  la  «ootion  SJOe  du  statdt  pravlnclill  4  0I  ft  V.  cli  98 
lo  uteur  avau  pu  l.«  vondro-  «t  k«  transporter  «u„,  «ucune  autori«.tbD  oa  fbr^ 
llr  «1,J^;"°  cl««^,  du  «tntut  ue  pcut  f-uM  pohiro  .i  cca  ..^.ion,  do  Banquo 
ear  oaraotiro  do  :<5ho8o«  pr<5o.«u«e.,  do  oapUatt*  produi«i„t  u»  rovoau.  et  do. 
slo-  uteur  n  uvalt  aucun  o.ruotd.^  p6ur  on  cjispo<.or  wn,  autorination  jadl- 
ciaire  ct  en  guivant  les  formtilhcH  h5gu|o«  oVusiti^i.     ^  ;  . 

r^.?^".!?""'  •t"'^;''"'-.';"'"  >««PPi«  4,Code.  lo«  poivblr.  dtt  tateur  wnt 

rogl^s  con^mo  suit  par  I'ur^olo  Ko.  452/    " 

•   *'  Dan,  lo  n.oi«  qui  «uivra  U  cI6turcrdc  I'inVenfc,  lo  tuteur  fora  vendro,  on 

■«  fofaffil     '"*'T^"'.^"''  «''--"^'i^-  «yu«H  par  unoffioicr  public,  ot  a^rA, 
^8  affioho«  ou  pubI.cat.on8  4p„,  b,  p««,Vvorbal  fora  n.ontion,  tous  ks  »eu- 

bl.8  aurosque  couxqa6leeo,4«eild^4n»iljer«urait  autori«J  A  oonsorvereu 
nature.      -^    "  ,         ■    ■;,.m"  .-,    ■■  .-„■ 

JJudquo  cot  article  ne  parle  (jfie^dfe  ni^ohK  »  a^^anmoina  6td  interpr^trf 
comme  8  .ppl.quant  aux  ,neublc8  incorporel«,  «u,   rent«H  ct  aux  actions  do 

^IIT  ^        I'"""  'l^'^''  ""  "«"'"'*  ^'  «»'»«'»  P^ria-ablos,  ainai 
qu  on  vale  voir  i)!ir  lescitatiBSnattantes.  .'     -■         .  i-  .       « 

'  Lelvincourt,  Vol- ler.  p.  124. 
•'  Le  t^teur  ne  peut,  sans  Tautorit^  dutionseil  do  fumille,  transferer  leaina. 
cr  ptiona  ou^  pr,«„o«,es  d'inscriptifla  do  la  detto  publiqua  exo6dant  60  fraoc. 
f  fluivant  la  loi  du  24  Mars  1806.  : "  i      ^  |  r 

«:iii^}  ?"^**"'^"'"r*''^P'«^'^J''«r<»«^»  ^««to-ioii  constate.     (Ilea 

pare  jfour  Ja  vente  des  actionp  de  Ja  compognv  des  Indes  )''    '     ' 
"Par  deciyt  du  25  Septambre  1813,   Ics  dispositions  de  cette  loi  ont  6t6 
^  .^ea  au  45.8  o^  fe^^.neur  ^rait  propri^uin,  d'dctiona  de  la  Banque  de  ^ 

"''Auxnoties,  p.  208.''        '  .      -.  :*/  -^-  "        *  v 

'  .«  A  I'^gard  ^  x^tm  ordinaires,  si  le  remboursement  est  offert  par  le  d4b^ 
tear,  le  tuteur  .quality  poA-  le  reoevoir  seul ;  mais  s'il  s'agit  d'une  m«on,  j« 
pense  que  le  ttttegr  ne  peut  o^der  seul  que  oolles  de  50  franoa  de  reveoae  et  au 
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:OURT  OF  QUEEN'S  BENCH,  1860. 


HpDtrral 

Yd. 

JtJaneSlmivii, 


eU^ 


njeitankuf  V'  dewou":     Pour  oelr^  au-dessua  i]  doit  fltre  autorisd  par  lo  consoil  de  faiiiille 


et  la  vente  doit  s  en  fuire  avec  a£Boho«  et  publications. 
Merlin,  Inscription  sur  lo  Grand  liivre,  §3. 
"  Tuteurs  peu-vcnt   fairc  le   transport  de  ccs  inscriptions   tersqu'olles  sont 
"  au-dessous  de  60  francs.     Au-dessus  de  50  il  faut  autorication  du  conseij 
.    "  de  famillo."         ,  <   ' 

C'fBt  oc  qui  a  remplactf  rautorisalion  judioiaire  de  I'ancien  droit,  pour  les 
affiches  et  publications  oilcs  ^taient  requises  par  I'uu  et  Cautro. 

Duranton,  Vol.  3,  No.  643.  - 

Le  tuteur,  dit-il,  doit  faire  vendre  lea  meubles,  maisen  note  il  ajoute,  "  ceci  ne 
s'entend  pas  des  uieubles  iucorporels  tels  quo  les  jpjtntes,  les  ordanccs  exigibles 
ou  k  terme."  -. 

No.  598.—"  Si  le  tuteur  s'est  en  tout  point  oontornid  aux  dispositions  i6  la 
"  loi^^  ce  qu'il  »  fait  est  cens^  &it-par  le  mineur  lui-meme  en  majority ;  et  oolui- 
«'  ci  ne  pent  le  fn^connaftre  sous  pr^tezte  de  miporit<;  ou  de  lesion. 

"Mais,  au  contraire,  s'il  n'a  pas^bserv^  les  formalit^s  qui  lui  ^talent  pres- 
"  crites,  c'est  un  mandataire  qui  a  exc^d^  les  bornes  de  son  pouvoir,  c'est  ni» 
"  individu  qui  a  agi  sans  mandat  relativement  auz  aotes  irr^guliers,  en  un  mot, 
"  c'est  un  ^tranger.^  "  Nam  tutor  in  re  pupilli  domini  loco  habetur,  cum  tutelum 
"  administrat,  non  cam  pnpillum  spoliat ";  d'oii  il  faut  n^essairement  conolui« 
"  que  le  mineur  n'est  point  oblige,  que  les  actes  ne  sont  pas  settlement  resoin-  ' 
"  dables  pour  cause  dp  lesion,  mais  qu'ils  sont  nols,  de  ^oute  nullit*."-. 

II  r^sulte  des  autoritfo  ci-dessus  qu'il  n'est  pas  mSme  vrai  de  4ire  que  le 
tuteur  a  1»  droit  de  vendre  indistinotement  tous  les  bienfr>meuble8  de  son  mineur 
sans  autorit^  de  justice  ou  sans  formality  pr^alables,  publications  et  affiches; 
la  pratique,  au  contraire,  a  toujouni  M  suivj  dtin^  ie>ays,  et  les  ventes  de  meu- 
bles de  mineurs  ont  toujours  ^t6  faites  d'une  mwaiite  publique  et  aprte  oerlaines 

formalit^s  et  publications  reconnues  et  aooomplies.      ,  i 

Ne  doit-U  pas  en  ^tre  de  m^me  d'apres  les  mSmes  autorit&,Xaveo  beiucoup 
plus  de  raison,  pour  la  vente  de  parts  et  actions  do  Banque  ou  au^  capitaux, 
qui  ont  &6  places  avec  destination  sjp^ciale,  pour  faire  un  placemeni^qui  devait 
produire  des  revenus  au  mineur  et  lui  en  produirait  de  fait  8emi-annuellemelit^ 
je  n'ai  aucun  doute  qu'il  %n  est  ainsi,  et  je  regarde  d'ailleurs  des  parts  ou  actions 
de  Banque  comme  ajant  le  caracttre  d'immeubles  fictifs  ou  meubles  hicorporels 
tout  aussi  bien  que  des  capitaux  d«  rentes  constitutes,  et  m6mQ  plus  en  un  sens, 
parce  que  le  capital  d'une  rente  constitute  pent  Stre  rembours^  au  oreancier  de   ' 
la  rente  par  un  d^biteur  d^sireux  de  se  racheter,  tandis  que  la  Banque  ne  pent 
rcmettre  et  payer  le  capital  des  actions  4  ses  actionnaires ;  elle  est  obligee  de  le 
garder,  et  le  oapital  en  est  en  quelque  sorte  ali^nd  tant  qu'il  n'y  a  pas  dissolu- 
tion d'association.    L'on  ne  pent  douter  que  la  legislation  franjaise,  si  jalouse 
de  prot^r  et  sauvegarder  les  fortunes  des  mineurs,  dans  ses  inieubles  et  ohosea 
pr^ieuses,  ne  peut  I'avoir  ^t^  moins  pour  lui  conserver  des  capitaux  de  rentes 
ou  autres  comme  parts  et  actions  de  Banque,  comme  ^tant  des  immeablea  fictifs 
ou  meubles  incorporelf«,  qui  ont  une  valeur  aussi  certaine  que  des  capitaux  de 
rente  constitufe,  et  sont  un  moyen  ordinaire  et  journalier  de  placer  et  rdaliser 
sa  fortu^^.    L'on  pouri;ait  mgme  dire  sous  ce  rapport  qu'elles  ont  remplaoe^ 
•I  ■ 
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ZZZZ'^a'^T'^  '•*  "'^r^-^^eopitauxde  rentes  coa,titu^ea.  qui  scat 

Zvo?  «„  r.  '  '?1P**''  "'^  "'''*"?«'«'«•  ^^^  'oi^  il  est  vrai,  ont  donn<5  tout 
^uvojr  au  tutcur  ^ur  .dmin«t«r  le»  bfen.  de  «od  mineur,  mis  d'un  .Z 
^t^  elles  ont  entourd  de  formalit^s  n^esBiires  a  observer,  ous  L  aote«a;! 
de  leur  nature  sont  alidnatifs  des  bicns  d«  n^ineur,  le«,u  at  ZiCZ 
Bh4B4B  que  dans  lo  oaa-  de  n^eaaitd  ct  aur  autoHeation  •  hora  de  lA  PmL  J 
2  radica.en.ent  nu.Ie.  et  le  .ineur  doit  .tr.  SV  de     et  Li;  tat^ 

Z^Tn  T:  ""'  'r  P"P"''""  '^  ohosea..t  bL  aS;    till 

reafeTilt  fT^' '"  ''"*^  '^^  ^'^^^  ^"^^  '"*'«'»«  ^«  Manque  d/ia  DomTMe- 
rease  m.„eure.  fa.te  jjr  son  tuteur  no^utorisd,  dans  un  court  ^ace  de  teZ    ^ 

Tur^au  IL  r«  n:^;'^""  P™*'*  P^"--  ""  g™"^  "o^bre  de  billets  au 
tuZr  Ror.t         D^fenderesse.  et  nonobstant  la  protestation  du  subrog^' 

que  Je  tuteur  n  avait  pas  autoritd  pour  alierfer  ces  capitaux  et  aue  d'aillenn,  \l 

i:;r::rde:"'^''""""^T  p«--»-teni?,ri;irv;t:^^^^^^ 

neure,  que  1  op  pourrait  presqu'imputer  &  la  Dtffenderesse.  qui  n'arait  nas  vonin 
tenir  oomptd  de  ce  qu'elle  savait  et  de  oe  dont  eUe  ^taTavertfe  ^ 

.d^SS^f"  *'^'  f^rieusement  pr^tendre  que^tftait  14  un  acte  de  «ige 
^vZT    ^*    "^T  implement  d'adminiatratiol  de  la  part  du  tuteuT 
■o^tait  bien  .«  contraire  le  d^tournement  et  la  Bpofcndes  biens  dela^'      ' 
-euro  p«r  «n  tuteur  avide  et  en  d<5confit«re,  e^o'est  le  oaa  A^Z^^lwJ^^  • 
•nvoqutf  par  la  Defense  "tutor  domini  loco  habetur."  J^ut^    °!Z 

Si  la  doctrine  so^^nueparla  D^Sfenae  dev.it  ou  pouvait  pr^valoir 'aue-fc'^ 
vxe^m  la  fortune  dea  n.ine„rs  aux  «ains  de  leun,  tu^ura.  qui  ^u-lent  cl^ 
jertir  A  leur  plauur  et  sans  aucune  restrictiou,  £6,000.  £10  000  de  loureZ 
Jiuj^ut-etre  .e„e  toute  leur  fortune  p,ac^  p^'  le^i^'^'^^^^Z 
deBanqueou  d'.utre  espAce,  tela  que  debenture,  du  gouTMoement  TauZ^ 
qm  peuvent  et  doivent^fitre  aasilnU&  4  une  alidnatioa  d^fonT^^de  iJ^ 
wn^ea,  dana  1.  vue  de  leur  aasurer  dea  .evenu.  fixes  et  certdns.  ^TeaemZeT 

sars  ^a«rl?  Tl^  "^"^  *'  **"'  "^  P«>duiraient  p«i  des  revenua  auaai     ^ 
IZTJ      f  ^  «"»>*'«•»«»»  n-gatoirea,  W  v««  w  lea  intention,  de  C 
Zall  •*""  •  P'^r'"'  ^'  ••""•"•pit* »»>  e»  devenant  «,tionn««a  ZnZ 
banquoplutfitque  dan.  a  ne  autre,  en  prenantet  aihetont  de.  bon.  etdJlT 
tore,  du  gouvemementplatdt  que  oeux  d'une  coipoiatioD,  etc.,  etc. 


ThaBukof 
MontuMl 
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.JuwSlauoB. 
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COURT  OF  QUEENS  BENCH,  i860. 


Muiitwiil 

K.Jiiiii'tjlmiiOD 


.  •  .  >• 


tol  nL  ^T   *"      "  ""•""•  ''  '""'  "''•'"*  '^'^  «»■  •'  ^""^  "J'"  quo  tout  oapl- 

alplc,j  „vco  le  carnCero  do  i'inaWnabilitd  ct  de  dcs.irfl.ioa  .f^ciale  parfca 
parent   du  ,«.„eur,  doU  rcster  lH  oi  U  .  a^  pl,ce,  pour  produire  le  rcvenu  n„' 
poui  et  do,t  prddu  ro,  tout  com.no  un  capital  do 'rente  con«titu  J  72  le 
*^t,ur  ne  ,K,urh.  'aIie,,or.  t^^^  ou  »' tren.eot  en   disposer  cI;  ehaeun  i 

ccs^e^endellors  do  c.ux  ,ui  ont  le  earactOre  do  .in  plo  ;I  i    Z^^^^^^^ 

Daps  108  cas(r&n.^l>at,l  r«n.j.lit  un   role  pa.sif,  ct  subit  une  ntfecHifd  •  dans 

i-f  IhTiT'  '^-  ''';:""'""'^  i-'^'^^  respondent*  declared  in  tbe  Court  below./o 
w.t,  the  Superior  Qourt  at  3Iontreal,  against  the  Bank,  for  that  on  the  sove/th 

of  .he  C.j  of  Montreal,  Merchant,  was  the  owner  and  held  possession  of  tSv 

' :  r ":, '  '''^"^  ^'"^ "'  *'>*'  ^""'''  ^^  ♦•^^  -'^«  ^^ «%  pound"  :„c 

.ea6h,  and  was  registered  as  such  owner  thereof  in  its-book-  ««  «"J*ency 

witrEiir.t!«''^'*"'!;'i^^v^^^ 

Tf  haf  tr        7      J'"''  ^'^  respondeat,  Ele^onore  Jane  Siuison,  i,  issue 
01  that  marriage,  and  was  born  on  the  25th  Auirust,  1835. 

That,  by  the  contract  of  marriage,  executed  l^fore  the  celebration  of  the  said 
marriage  between  the  said  John  Simson  and  Marguerite  El  We  Barron  U  wat 
covenanted,  that  there  should  be  no  community  of  goods  and  property,  and  tl  J 
the  said  contract  bpre  date  the  30th  October,  1829,  and  was  execuVed  b  presence 
ot  Doucct  and  his  Colleague,  Public  xNotaries.  ^ 

That  on  the  17th  jfnrch,  1835,  the  said  John  Simson  depariil^  life  ,t 
Montreal,  leaving  the  said  Eleonore  Jane  Simson'  his  sole  hdi^Biw  and 
that,  upon  the  death  of  her  saul  father,, he, accepted  his  .uccessi^T^ 

That  on  the  2nd  February,  1856,  at  Montreal,  the  said  El^onbte  Jane  Simson. 
jntermarncd  with  Archibald  Campbell  Turner,  and  that  by  thL  marriageTn 
Srri^r  """'  ^'J^.^ecuted,  before  l^ineau  and  his  CoLgue, 

Notaries,  there  was  covenanted  a  separation  as  to  gotfib  and  property. 
9  JvK  M       I'^'^'^l "'  P"****  ^''^''''^  ^y  »»»«  B""'''  «°d  made  payable  to  the 

fat  of  1'  •      /''  '*'  ^"'"''  '^''''  "P  ''  '"^^  ^^^  ^»"'''.  ISSsfwere  at  h 
rate  of  three  pounds  upo«  each  £50  share,  and  that  payment  was  made  by  the 
Bank  to  them  at  the  rate  of  6  per  cent,  per  annumyamounting  upon  the  iS 

.r2  It  aI  u  ^r'''  ^^^^'  *"  '^'  '*•»  *f"°'''  1857.  the  dividends  or 
profits  declared  by  the  Bank,  and  made  payable  to  the  Stockholders,  wer.  at  the 
rate  of  8  per  cent,  per  annum,  being  £i  upon  each  share,  of  £50,  amounting  to 
the  sum  »^f  240  «Pon  th'e  said  thirty  shares,  which,  with  the  afor^aid  sum^f 

Ma^et  rsit  '  ^'"^  ^'"'"  "*'  '^'^  ^"°'''  ^®^^'  ""'^^ ^* 

That  by  th4  death  of  her  father.^.the  said  Eleo^oro  Jane  Simson  was  consti^-- 
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tutcd  owner  of  tho  saiJ  thirty  shares  of  the  sai.l  stock,  and  is  alone  entitled  to 
claim  from  the  Bank  the  «aid  sum  of  £2040.  being  the  amount  of  the  aforesaid 

.vidends  thereon,  for  the  period  of  time  aforesaid,  whJeh  sum  the  Bank  refused  '' 
to  pay,  wherefore  she  brought '»uit. 

To  this  action  the  R.nk  pleaded  by  peremptory  exception  and  by  a  general 
dcnegafon  of  the  fi^t..  The  exception  admitted  that  John  Simson  at  the  timd 
of  h,s  death  held  thirty  shares  in  the  capital  stock  of  the  Bank  in  question, 
but^set  up  .n  avoidance  that  her  father  died  before  her  birth,  and  while  Eldoriore 
Jane  Simson  was  m  ifnfremmcrc.  That  on  the  20tb  March,  1835,  John  Fisher 
was  ap^inted  curator  an  centre;  that  after  her  birth,  to  wit.  on  the  9fh  Octo- 
ber, 1835,  her  mother  and  the  said  John  Fisher  were  appointed  tutrix  and  sub- 

rV  Jr^,  f  ^2'!:/"'^'  1843,  her  said  mother  and  tutrix  was  married  to- 
Charles  JI.  De hsle  of  Montreal,  and  that  on  the  27th  October  following  the, 
were  appointed  as  joint  tutors  to  the  said  respondent,  and  that  they  acted  ^ 
Huch  until  the  death  of  the  said  Mai^jueritc  Eldonore  Barron  on  the  25th  Novem- 
ber, 1844 ;  that  afterwards,  to  wit,  on  the  6th  December  following,  Dame  Marie 
Marguerite  Foretier,  widow  of  the  late  Thomas  Barron,  the  maternal  grand- 
mother was  appointed  tutrix  to  the  said  minor,  and  acted  as  such  until  the  day 
of  her  death,  viz.,  the  21st  May,  1846 ;  that  on  the  27th  May,  1846,  the  res- 
pondent still  being  a  minor,  the  said  Charles  M.  Delisle  (her  step-father)  was 
appointed  to  be  her  tutor.  ^  r  / 

That  from  the  day  of  the  death  of  John  Simson,  up  to  thi  Ist  December,  t848 
twenty-ei^ht  half-yearly  dividends  of  profits  were- declared  by  the  Bank  as  pay! 
able  to  its  shareholders,  to  wit,  23  at  3  percent.,  4  at  three  ai»d  a  half  per  m,? 
and  1  at  4  per  cent.,  and  also  three  bonuTei,  to  wit,  1  of  ,6,  1  of  4  and  1  of  Iff- 
IJt  cent.,  which  upon  the  stock  standing  in  the  name  of  John  Simson,  namely/' 
the  30  shares  in  question,  amounted  in  all  to  £18'75. 

That  the  first  dividend,  to  wit.  one  of -^  per'cent.,  payable  6n  the  1st  June, 
1835,  and  the  first  bonus,  to  wit,  oneof  6  per  cent,,  payable  the  same  day,  were 
paid  by  the  Bank,  before  the  birth  of  the  respondent,  to  John  Fisher,  the  cura- 
,  tor  au  ventre.  ;        ,  " 

That  the  remainder  of  the  said  dividends  and  l^»«,«,  to  the  amount  of  £1695 
were  severally  paid  to  th«  respective  tutrixes  and  tutors  of  the  resppndent 
above  named,  as  t|hey  respectively  became  payable.  ' 

That  while  thd,  resiM)ndent  was  still  a  minor,  and  while  the  said  Charles  M. 
l*eltele  was  her  titer  and  had  the  management  and  administration  of  her  pro- 
perty, he,  nomine  iutorit,  transferred.'to  wit,  on  the  4th  December,  1848  six  of 
the  said  shares  to  the  Honorable  James  Leslie,  and  «q  the  6th  January  1849 
twoofthem  to  Mdssrs.  Moss  Brothers.  \       '"** 

Thaton  the  1st  June,  1849,  another  dividend  of  3 per  cent,  on  the  said  stock 
became  payable,  ai  d  that  the  amount  of  the  said  dividend  on  the  regaining  22 
outof  the  said  30  ,.hares,  was  paid  to  the  said  Charles  M,  DeUsle  in  his  capacity 
^ of  tutor  aforesaid.  »^      •'     . 

That  before  anker  dividend  had  been  declared,  and  the 'said  respondent 
*eing^  still  a  mmok  her  said  tuti^,  the  said  Charles  M.  Delisle,  to  wit,  op  the 
-ind  June,  1849,  transferred  8  of  the  remaining  22  shares  in  question  to  Messrs. 
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'Mr,iV'   JJ°r  *»•*"".  '"J  2  10  fi.  Niohol.1  00  the  2«lh  S.ptt„b.r  Ki^^^^ 

To  thm  exception  the  respondent,  pleaded,  by  way  of  special  answer  that  .h. 
««.d  transfer  and  sale,  of  the  said  30  shares  of  stock  set  up  "y  t  e  fiink  w 

:  =:^:j<rzi:;::::'"'  -^  -^^^^  ^^  opacity .« di.,>.  ^or  ^ 

«.!lt'  f /"'''  ""'*  ""•"<"  he  con,ider^l  aia  cMra  or  moveahU  crinnce  on 
,     meuble ;  that  a  tutor  i,  required  or  authorized  bj,  la,a  to  collect  .ell  orrZi 
unorder  to  invent  the  proceeds  thereof  to  the,  best  advanta"  alJprl  ZjL 
«^inor^hiswardorpupille.  V"*""- r/ojit  »j  the 

clIhn!d^'1tK    ^^-  '««"■* '*«»^'^«»-««'Aor*-^ to  »ellMO,,eable,aAdtollect  the 
clavns  due  tothemnor,  to  v,it,  moveableso/  a  perishable  nature  meubU^tri 

to  the  date  ofiha  f.M  ^    ;  '  ''"'  """^  ''"'*  '^•'  *""^  •  'o-*^  «•»«  P«no«. 


« 
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Bank  could  not  .now  the  «..d.tocIc  to  be  .0  disposed  of  b,  him  in  ftvor  of  third    T,..r.„.o, 
part.es  without  proper  security  for  the  investment  of  the  proceeds  of  such  stock   ,  •'-r? 
.  or  without,  good  .nd  sufficient  cause  or  authority  by  tl.e  Court,  or  with  the'-'-S'— «. 
consent  o^he  reUtives  and  friend,  of  the  said  miior. 
That  by  a  notarial  notice,  dated  the  twenty-ninth*  d^y  of  September  1846 

Robert  Sunscm,  of  the  C.ty  of  Montreal,  inn-keeper,  in  his  capacity  of  sub-tutor 
duly  »PPO'n*«d  to  the  said  minor,  notified  the  Bank  at  its  place  of  buriheap  i,! 
\     the  City  of  Montreal,  speaking  to  Alexander  Simpson   and  William  G4nn 
Esquires,  the  Cashier  and  Assistant  Cashier,  and  then  and  there  declared  as  fol- 
lows, to  wit  :  "  Whereas  there  was  reason  to  believfe.^hat  the  said  Charles  M 

^hsle,  tutor  to  the  said  minor  bkd,  was  desirous  of  Withdrawing  frod,  the  said 
Bank  and  disposing  of  certain  shares  of  its  *tock  and  sum  or  sums  of  money 
vested  therein  by  the  said  la|e  John  Sixns^n,  and  then  belonging  to  the  said 

EMonore  Jane  Simson,  and.  whefeas  the  said  Charles  M,  Delisle  had  not  only  no 
pow^  or  authority  for  so  doing,  but  could  not  show  the  shadow  of  a  necessity 
inaamyioh  as  the  income  then  accruing  to  the  siiid  minor  from  the  said  Bank 
stock  abd  other  sources  waa  more  than  amply  sufficie%or  her  education,  cloth- 
ing andWaintenauoe;  the  said  Robert  Simson  did  noti^'the  Bank  and  its  officers 
as  aforesaid  not  to  allow  the  withdrawal  of  the  said  stock,  or  the  transfer  thereof 
or  any  other  actlhereto  relating  by  th«  said  C.  M.  Delisle,  or  any  other  person 
whereby  the  rights  and  interests  of  the  said  minor  might  be  sacrificed,  compro- 
mised or  injured,  then  and  there  protesting  for  all  costs,  charges,  damages  and 
iDten«ts  that  might  be  suffiired  l^  their  neglect  or  refuSal  to  attend  to  the  said 
jiotincation.  ^  '        . 

/     That  notwithstanding  the  notorious  insolvency  of  the  said  Charles  M.  Delisle  ' 
and  the  service  of  the  aforesaid  notice,  the  Bank  having  admitted,  allowed  and        .  ■ 
Mnctioned  the  transfers  of  the  said  stock  as  alleged  in  a,d  by  the  said  plea,  and 
having  p.jd  over  the  interest,  dividends  and  profits  accrued  and  accruing  ti  the 
transfer  of  said  stock,  as  the  same  were  effi^sted  by  the  said  Charles  M.  Delisle 
in  his  said  capacity  of  tutor  as  aforesaid,  the  respondents  having  been  and  the,! 
and  still  being  the  sole  and  lawful  owners  an^  proprietors  of  the  «ud  stock,  the 
said  respondents  are  actually  well  entitled  to  claim  the  said  interest,  dividends 
and  profits  from  the  Bank  as  if  no  transfer  of  any  portion  of  said  stock  had     ,   - 
ever  taken  p^ace,  the  transfers  alleged  in  the  said  plea  being  utterly  void  and  of  ' 

no  effect  with  respect  to  the  |aid  respondents. 

J^%  tl '''"  *f^'"o""  ^  '^"^  '"^""'"P  ""^  *•'«  '"^  Ch"'"  Michel  Delisle, 
he  saidEWonore  Jane  Simson  did  bring  against  the  said  Charles  M.DelUle  an.         . 

the  records,thereof,  by  which  she^  sought  from  the  said  Charles  M.  Delisle  a  rU 
daionde  compte,  of  the  admin,>tration  he  had  of  her  property  during  such 

demn^a  by  Court  on  the  thirtieth  d.V^ of  ApriI,one  thousand  eight  hundred..^  . 

fiftJteight,  to  pay  and  satisfy  to  the  ^id  respondents  the  sum  of  £5,68T  88  8d  . 

currj^cy,  with  inter^t,  as  being  the  rkiguat  de  eompte  due  to  the  s^  ^or  *  "     ^  ^  ? 
ThW  when  the  said  Julgment  was  rendered,  th,  said  Charles  Michel  Deliaift 
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wa«  nud  ia  H^  Insolvent  m  diconfiture\n^  qnablo  to  poy  bis  debt- 

That  the  total  amount  of  Haid  JudRmof  t,  intorc.t  and  co,U  in  m  duo  And 
owing  to  tho  respondents  by  the  said  Charles  U<i  Doli.Ic.   '  •  >  /J 

That  bvre««)„  of  tho  premises,  they  are  entitled  to  have  the  Judgment  of  tho 
Court,  deeTOng  the  sa.d  trannfors  n^entiof  d  by  the  B«nt  in  its  plea  to  be  of  no 
«v«.l,  and  null  and  void  and  of  no  effect  ihatever,  and  that  the  conelusion.  of  / 
their  said  action  bo  granted  notwithstanding  such  transfers.  ' 

The  prayer  or  "  rouclu,!o„s  "  of  these  exceptions  is,  "  that  tho  plea  of  ihe  Bank 
,  be  di..mi..«ed,  and   that  the  ronch,sion»  of  the   respondent.'    declaration    bo 
granted  with  costs."  .  ,  »    uo 

The  Issues  having  been  completed  between  tho  parties  upon  tho  sLial  answers 
to  the  exceptions,  they  proceeded  to  tho  adduction  of  proof  by  conseAt,  waiving 
the  ordinary  forms  prescribed  by  the  Statute. 

i  '^n' /S'l^n**  P.""^""""^  '"  "''''°'"^ ""''^  promissory  notes  to  tho  amount 
^    in  an  of  £296  lOs.,  signed  by  Charles  M.  Deli.le ;  and  which  had  been  protested 

at  the  instance  of  the  Bunk  of  Montreal,  and  copies  of  twenty  Judgn.ent,s  rcn- 
;    dered  against  h<m  at  the  suit  of  divers  creditors;  to  the  amount  in  all  of  £6  354       ' 

OS.  2d.,  exclusive  of  interest.  ' 

boJot^^f  K.''a'^"t'*  ""'"'i'^'^  '"'^"''*'"'  ""^  P"°'  »«'"""«">•>  wluclre«t,..bli.h 
beyond  doubt  the  utter  insolvency  of  Dellsle.  \ 

The  Bank  adduced  evidence  to  show  that  it  had  no  Interest  in  the  seven  pro- 
tested  no  es  which  had  been  lodged  only  f>r  collection,  and  return  to  the 
pariies  interested  upon'payment  of  the  costs  of  protest 

By  an  admission  of  facts.  No.  T5  of  the  record,  the  respondents  expressly- 
acknowledged  payment  of  the  dividends  as  set  up  by  the  Bank,  and  that  tl^ 
exhibit,  number  eleven  and  twelve  contain  true  copie,o/  thCeveml  trans- 
/er.  ^r.i,„,«rerf  m  the  transfer  book  kept /or  that  purpose  in  their  Bank  in 
Montreal  as  dul,  certified  by  their  Cashier  on  the  back'of  thesaid  Exhibits, 
m^out  however  admitting  in  any  mse  the  legality  of  such  transfers." 
The  Judgment  of  the  Court  below  was  given  in  favor  of  tho  responde^con- 
demnmg  the  Bank  to  pay  them  the  sum  of  £852,  "pour  tons  les  dMndes 
devenus  payables  d  la  dite  Demanderesse  sur  les  dites  parts  de  Bangue  depuis 
la  prMe  agnation  d'icelles  en  vertu  des  dits  actes  de  transport  et  Le 
jusgu  an  lerjuin,  1957,  avec  intirU  du  17  Octobre,  1857,  Jour  dela  significa- 
tion,  et  aux  dipens.  "   '' 

The  motifs  or  grounds  upon  whioh  this  Judgment  is  made  to  rest  are :  «  Que 
par  la  Id  le  pou  voir  du  tuteur  sur  les  biens  du  mineur  ne  va  pas  au-dela  de  celui 
d  une  simple  administration,  et  qu'U  n'a  nullement  le  droit  da  vendre,  transpor 

^^^^r^'^['ouM/>>ouripuiistelsouchose.prM^^^^^ 
_      Que  les  trente  parts  ou  actionsdans  les  fonds  de  la  dite  Banquede  Montreal 
etc.  sent  par  fc«r  nature  de  capitaux  gui  doivent  'etre  reputisimmeuhles MA 
on  chases pricieuseset  gue  les  actes  de  transport  et  vente  invoguisparL  D- 

Michel  Del-sle  cb  sa  quality  de  tuteur  de  1.  dite  demanderease,  alo£  mineure; 
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^^  MX  di^riM  perwnoM  y  mentiona^M,  paraUimt  avoir  iti  /aU,  tan,  aucune   Th.ii«kor 
\  m'  '*^'"*'''""  ""  /'>»''oliU$  quelconqiie,  rf^uim,  par  la  loi,  et  ■Ion  que  1«      ""^.'^ 
'  dittuteurouiton  d<Jcon8tur«coiDpldto,etqu'il«iontp*rooiw«5quontd'anoiiallit<J  «  •»"•»•-«.. 
"  abiolulB  vl«.A-vli  do  la  dite  minouro,  ,,ui  n'a  janmia  co««5,  nonobaUnt  lea  dita 
IranaportH,  dCtro  propriotoire et  en  powieaaion  dea ditea  parta dd  Bunque.     Que 
'  ([epuia  le«  di»  actea  de  tranaport,  lea  dividendca  dt<olar6a  pnyabloa  par  la  dite 
'  .ldfendoro«8o  (the  Bank)  aur  loa  ditea  parta  ao  M)nt  61ev<5.  &  la  aomme  de  £862 
/  coura  actuci,  savoir,  etc.,  et  qu'ila  n'ont  paa  6t6  pny<5  A  la  dito  demandcroaae  ni 
i  HOD  tutour,  et  que  lu  dite  dcifendereaae  en  cat  encore  d«<bitrico  via-i  via  la  dito 
"  uuuianderosHe."  ., 

The  propositiona  luid  down  by  the  Court  are : 

1.  The  stock  in  queatioa-waa  ioimcuble  flotif,  (real  property  by  fiction  of  law'J 

or  oliOBo  pnJoiousc.  y       i    r     j    j  '»i  i«w;  ^ 

2.  The  tutor  httd  no  disposing  ^wtr  over  it,  although  ho  was  authorized  to        *         / 
receive  the  dividends.  ,  «&        ^ 

^  3    The  transfer  of  the  shares  made  by  the  tutor  was  a  mere  nullity,  and  thif"  ' 
Bunk  became  liable  personally  to  the  minor  for  all  the  dividends  paid  mh^   *"       ~> 
<|ucntly  to  the  purohascra  of  t|je  stock. 

From  the  tenor  of  the  Judgrarbt  it  is  evident  that  the  allegation  of  fraud,  as 
against  the  Bunk  is  not  suntuined,  .nd  that  the  pretonHion  of  the  respondents 
to  claim  all  the  dividends  from  the  time  of  .he  death  of  Simson  has  Ln  nar- 
rowed  down  t.>  the  period  between  the  sale  of  the  shares  and  the  bringing  of  the 
«.ut  or  writ.  The  right  bf  the  tvtor  to  receive  the  dividends  is  recc« 
nued  in  express  terms  by  the  Judgment,  '<  qu'ils  nont  paa  <S.,d  pay^  a  la  diu, 
demandercsse,  ni  k  son  tutcur."  \  f  j  •  uimj 

It^is^now  tim^/lo  test  these  thr«i  propositions,  and  to  ascertain  if  they  support  ^   ^ 

iv  the  ir of "t    "  "'"•"•  /'  '""•"  '•'''  ''''  ^'''-''  •«  •^'^Po-i  «^«»  o^c« 
by  he  Act  of^Ipcorporation  of  the  Bank,  Provincial  Statute  of  the  4  and  6 

^  letoria,  cap  98,  section  20.  which  enacts.  «  that  the  aharea  of  the  capital  stock, 
transmissible  accordingly  ;  and  shall  bo  a88i|able  and  transferable  at  the  Bank 

Z  wT  T  t\^  '".''^  *"''  '^•^*'"''  ""'"^ ''  ^  •"»*>  «"«*  '«8i«tered  in  a  book 

persons  making  the  same  shall  previously  dischai^e  all  debts  actually  due  by 

L™'atrtTT  ";*;;'"  ^''P"™*""  ^^'^  ""^^  ««^«*  •"  «»««>•'»  the  remain 
ZTt.  nf    *"?  Mongin?  to  such  person  or  persons;  and  no  fractional  part 

transferable ;  and  when  any  share  or  shares  of  the  said  Capital  Stock  Ll  have 
boon  sold  under  .writ  of  execution,  the  Sheriff  by  whom  the  writ  shall  ha"! 
le^n  executed  shall,  within  thirty  days  after  the  8.1e,  leave  with  the  clierTf 

L^T  ""  "*^;.'^  ''^'  '''^''  '"*'  '»»'»  ">«  <«"'fie-^  of  ™ch  Sheriff 
indorsed  thereon,  certifying  to  whom  the  sale  has  been  made:  and  theieuZ  ' 

but  not  until  after  all  debta  duo  by  the  original  holder  or  holde"  0^3 

Sror  V-  P  5*"*''"  ^''""  ^"'^  ^'^  <>i«'harged«  aforesaid)  the  P««i. 
dent  or  Vice-President,  or  Cashier,  of  the  Corporation,  shaU  execute  the  tranX 


IF  '' 
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■^'oll^^'i''  "^  *'"'  ''"'•  °'  '*"""  ■*>  '*»''*  •«  *•'•  ?""»•««'.  -nd  iuoh  tr.n>ftr,  b«iog  duir 
KJ^:;..,.....,  i';^''';"'^.  «'"»»  >-.  ♦<>  »liy"K>"U  .n,l  purpo«,.,  .,  t.1!<1  ,„d  effoetu.!  in  Uw,  m 
If  It  bad  b«cn  tiocutod  b^  lh«  origmiJ  jiolder  or  hoiden  of  t 
Law  or  UKugit  tp  tho  contrary  noti^thiitandiug. " 


tha  Mid  shftrM,  any 


FoMi  or  iciiiDt'LB  a;  » 

li'ftrrtd  to  in  tht  LtHtittK  Hction  of  tht/ortgoing  Art, 

For  value  received  mm  I,  or  we  of 

do  hortby  «Mig„  and  truuKler  Hnto  tho  Hoid'  sharea,  on  each  of  which  ban 

baan  paid    .         poilnda,         aij\llinK«,  Currency,  nmounting  to  the  auin  of 
pounda,  ahillinlgs,  in  i,U  Capital  Stoclt  of  tho  fianic  of  Montreal,  aubjeot  to 

the  rulea  and  rogulationa  of^he  aaid  Bank. 

Witueaa  my  (or  our)  (haU  or  handa)  at  the  aaid  Bank,  thia  daj  of 

iu  the  year  one  thouaan|f  ciuht  hundred  and 

-'^(Signature.)  '   "    * 

I,  (or  we)  do  herebj  accept  the  foregoing  aaaignment  of  aharea  in  tha 

Stock  of  the  Blink  of  Alontreali  aaaigned,  to  me,  (or  u«)  aa  above  mentioned,  at 

the  Bank,  thia  day  of*         \  S    ,  one  thouaand  eight 

hundred  and  \ 

(Signature.)    \  IT 

It  ia  imposaible  to  draw  from  the  old  Law  of  ^France,  aa  it  stood  at  the  oon- 
queat  of  Canada,  in  1769,  any  analogy  to  afford  «  rule  for  the  diapoaa)  of  bonk 
Btook,  the  creature  of  our  modern  Legialation.  ^ut  the  preaent  Freneh  Code 
and  the  writera  upon  it,  may  very  properly  be  referred  to  in  coau  consimili! 
Reserving  the  question  as  to  choies  priciem^  unde^  the  old  law  to  be  discusaed 
under  the  aeoond  proposition,  I  shall  at  once  proceed  to  the  consideration  of  that 
proposition,  dismissing  the  first  with  this  single  reikark,  that  there  can  be  no 
immeuble  fictif  when  a  Statute  says,  in  direct  terms,  that  the  property  in  question 
shall  be  personal  estate,  or  meubles,  and  transmissible  ks  such. 

The  power  of  the  tutor  is  stated  by  Pothier,  vol.  ^^\i,  6,  sect.  4,  art.  3,  §  2, 
!e«  pnionna,  in  the  following  broad  terms :  "  Lo  pouvoVr  du  toteur  sur  les  biens 
(u  mineur  est  tel  que  tout  oe  qu'il  fait  par  rapport  &  Wr  administration  a  la 
mfime  efficacit^  que  si  tous  ces  Wens  lui  appartenaient.  W  \k  cette  mazime  de 
droit:  Tutor  doiuioi  loco  habetur."  With  regard  particuIaHy  to  stocks  and  shares 
in  commercial  compiynies,  the  modern  French  writers  havihad  occasion  .to  treat 
of  the  old  Law  before  the  Code,  in  relotion  to  the  dispo^ng  power  of  tutoi-s, 
and  I  shall  content  myself  with  a  reference  to  two  of  them,  ita  testing  the  second 
proposition  of  the  Court  below.  \ 

Marcadd,  explication  du  Code  Napolion,  Vol.  2,  p.  264,  No.  263,  says; 
"  Quant  aux  meubles  nous  avons  vu  que  pour  los  meublea  coifortl,,A\  y «  pour 
le  tuteur,  non  paa  seulcment  faculty,  mais  obligation,  de  les  vendre,  k  moins  que 
le  conseil  de  famille  n'ait  ordonne  de  les  consefver  en  nature,  oi  anquol  dispa- 
raitraient  et  lobligotion  et  m^me  la  faculty  d'ali^ner.  Pour^  qui  est  des 
mcublee  incorporels,  savoir,  les  Rentes  sur  I'Etat  ou  sur  des  partiouliers,  le'sor^an- 


-^^ 
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p,moloo,b«  Cour.  de  Droit  CIWI,  Vol.  7,  p.  371.  No.  flOV.  "  L.  Cod.  CIWI 
qu,  .  orJonn6  I.  ,^ta  dc-  o.,ubl«  oorporeU  .  ,uppo«i  .u  <.„trairi  Poa 

I  D  .  paa  ddfondu  Mn.  douto  d«  wnd™  ootte  dernidr«,o.pdoo  de  meubla.  • 

-       m\  article  467,  qui  ne  •'oooupe  que  de  U  vente  de.  immcubiei. 

de.  moubles  iDcorporels  du  luineur  pcut-elle  «tro  faite  ? 
Bt,  en  oaa  d'affirmative,  par  qui  at  eomment  ? 
Qu'eUe  pui^  fitre  faite,  il  le  faut  bien  vraifcoot !  et  il  n'aurait  p«.6uj  moin. 

<«t  d«  oirconataaee..  o.>  I'.atorflt  du  aunour  peut  oxigcr  cette  vente :  et  .1  elle 

HndlT     .         ^Fr6ni.nv.lle,endi,ant:  quH  ne  aaur.it  fltre  pormi.  do 

;„l\t"rNr2Vir"'  "•  ''''''''  "-fo^u'^P-ab^requ.  .a" 

Mai.  par  qui  et  comment,  d'apri.  le  Codo  civil,  doit  «,  fuire  cette  vent*.?  , 

Silence  abwlu  de.  textea  .ur  ce  fait  partioulier  de  gestioD. 
Appliquerei-vous,  par  analogic,  Tarticle  452  ? 

Appliquere«-vou8  I'article  467  ?  " 

coi^rtf^mir"'  """^  *"*"'  ^"**  '*  n.ee«i..d;obtenir IWiaation  d« 
V     Cel*pourra,etre  raiwnnable,  et  fond^  mflme  aur  certainea  analorie.  •  m.!. 

niJ.-  W*   ™      P'f»«'«n,edt  ce  qui  me  fait  croir«  que  la  aolution  enoore  la 

£r  r;  '"  "i'""  '*  ^  ''^J^^'^-"  '*  '^•'  ««  '^o''^.  «'  cell   q„  "Zn^ 
dan.  le  tuteur  le  rep,^«entant  g6n6ral  du  patrimoine  puplllaire  le  w«rde  Zl 

eatable  de  faire  ^ul  et  «»n,  formality.,  A  regard  de.'tier^.ractZa^^^^^^ 

!•  lo..  e,.  effet,  n'a  pa.  exigtf  de  conditions  ni  do  ^rmalit*.  ^     ^ 

On  objeote  que  le  tuteur  eat  «.ulemeritchai«<S  d'administrer  le.  bien.  du  mineur 

irdl?  r  ^"'  '^  .'!"'**'  ^'  ">  "•"'^•'  dWminUtrateur  qu'U  le  S 
aente  dana  tous  lea  aote.  civil,  (art.  450).  '    .         «  ••  n»p«». 

Xe  mandat  da  tateur  me  parait  aa  eontraire  phka  g^niral.  '    ^  f 


TiMBaahor 
MontrMl 
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U  dpiii  romain  lavatt  dit :  ••  Tmor,  qui  taltlam  gtrir.'qiioBtaa ad  plovkba- 
linni  pupilhiri'iii,  Juiulni  loco  hubolur."    (L  %!,/.,  J^  AtlmiitUl.  {ut^ 

Kt  Ji'  lA  iiuxfti  colto  maxiiiio  do  imtro  ■Doionna  Juriitpruilonoo  :  quo  |«  fk\i  ,hi 
tulturci»to«lui.IuuiifHur(I'oihk'r,  (/'i/>.>r»(i/i«»»,  jnirt  I, tit.  V'l.art.  Ill, til). 
D'oa  I'ancicH  beniiart  oiiiioluatt,  "  quo  lo  tutour  ««tattt  tni«i  par  loa  loia  &  b 
plnoo  du  lu.iirrc,  doit  avoir  uutunt  do  jruavoir  que  lol."  T.  IV,  Vo.  Tirtour,  tin. 
75.)  Kl  M.Klt'reninrquuit  A^on  tour,  "qu'ori(iiiiuirfliiionU«»tulourHttvaiont  tout 

pouTolr  |Niur  la  vci.lo  Uca  liena  dca  utinoi/rM  ."* '  (  Dos  Minoiitdi  Dart  I 

ohiip.  VIII,  No.  1,7.)  'T      ' 

Tellcd^ttoiit  leu  tru.litlontt;  telle  t*t  In  Allutldn  lil»lorl((uo  du  pouvoir  tut^lalro. 

L'udiiiiniittralion  <|ui  e»t  dt-viluo  au  tuteur  dana^roriglno,  o'wt  radminiiitru- 
llon  lu  pluM  (ii'ndrulo  it  lu  pkiJ  coiiiphVta,  o'uiit  i'udiiiinUtrntir)a  du  qi  .Ure  qui  lo 
met,  en  effot,  loco  domini,  oapnblo  d'ali^'ucr  nioma  lun  iAmeubloa. 

Cetto  adiiiiuiNtratioD,  il  eiit  vrui.  ri«;.»it  onauito  dea  rcitriotioiM ;  d'abord  dan4 
le  droit  roiiiuin  (coiiip.  DigeMe,  tit.  do,  Kubus  uorum  qui  aub  tutola;  Code,.tit^ 
de  I'm'diia  minorum  «ino  decrtto  nlit^riandin ;  et  tit,  do  Adminiat.  tufc.  I.  22.) 
puiH,  duns  notro  anofcn  droit  (Mcsid,  lloniiard,  Pothier,  loo.  aop.  olt.) ;  ot^nSu 
dona  le  Codo  Civil. 

II  eat  vrui  nuaai  qu'on  introdui^it  oncor*  plus  tnrd,  au  profit  du.mineur,  I'aotioti 
CD  rewiidon  pour  cautte  do  l^idon  oontre  lea  actca  ptfaa^  par  aon  tuteur. 

Moia  cetle  notion  cllo-iii<?me,  h\^  la(|uelle  noun  eipliquorona  bient^t  (infVa,  Noa. 
812  et  8uiv.)  n'uttcate  quo  do  pluM  en  plus  Titopduc  primitive  du  pouvoir  tutrflniro 
•^tenduo  trop  grando  aana  doutc,  et  qui  a  olle-mOme  engondrd,  par  uno  aorte  do 
reaction  et  de  corrcctif,  rnction  en  rciciNion  ppur  oaura  do  Msiqn, 

Muia  COS  restriotlona  aucoewiivcs  ont  toujoura  luisn^  dobout  ia  boso  meme  du 
pouvoir  tuttfluire ;  et  le  tuteur  est  toiyourp  deraeur6  lo  rcprdsontnnt  j,'dn<iral  du 
niineur,  habile  H  fnjre  aeul,  en  cette  quality,  A,  I'^gard  doa  tiera,  tow*  lea  aoto;«, 
pour  leaqucla  une  dispoaitioD  ap^cinle  a'u  pas  inodifi^  w.1  pouToini. 

Tel  eat,  selou  noua,  encore  aujourd'hui  lo  onr,nctiro  dcH  pouvoira  du  tuteur;  tel 
est  le  8ena  du  mot:  adminUtrtr,  dans  rarticlo°450;  o'cat  A-diro,  fuire  tous  lea 
ictea  qui  concement  la  gcstion.du  pntriinoine  du  mineur,  et  lea  fairo  aeul,  loraquo 
auoun  texte  n'exige  ruooomptiwemcnt  de  quelqne  condition  ou  formality. 

Et  oe  qui  prouve  que  oe  mot  mlminiitter,  ^'cat  pas  id  reatriotif,  o'eat  quMvi- 
demment,  duns  la  pcn^^e  do  la  loi,  il  oomprcnd  toute  la  gestion  tul<5luire  (voy. 
I'intituW  de  lu  Motion  VIII)  ;  c'est  qu'il  s'npplique  auz  aotca  qiie  le  tuteur  no 
peut  fuiro  qu'avcc  rautorisiuion  du  cenacil  de  fumiile  ou  rhomologntion  du  tri- 
bunal, aussi  bien  qu'aux  notes  qu'il  peut  fuire  seul.  Lo  mot  adminiatrer,  dans 
I'artiol^SO,  n'a  pas  en  effet'pour  but  de  distin^ucr,  parmi  cea  uotes,  oeux  que 
le  tuteur  a  quuliie  pour  f  lire  seul.  L'artiolt  450  exprirao  seulcmunt  la  missjon 
g^n^rale  du  tuteur,  mis.sion  qui  coosistc  ti  roprdseuter  le  niineur  et  4,  admini.<i- 
trer  la  tutellc.  ,  . 

^  On  peut  penscr  sans  doutc  (jue  ee  pouvoir  e^  trop  grand ;  on  pout  regrettor 
quo  pr^eiment,  en  ce  qui  concerno  la  fortune  mobiliuire  du  mineur,  lo  Codo 
Civil  ne  I'ait  pas  08sc|  r<5-Iement<S  et  litiiite ;  qu'il  o'uit  point,  por  exempio  exig* 
quclque  gnrantie  pour  lu  .r&option  des  oapituux  dus  au  mineur,  comroe  uuhmi 
qu'il  dit  luisFd  au  tuteur  lu  fuciilt*?  de  vendre  seul  scs  ftutes  et  ses  crtfancos;  on 
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^t  »«»•  troom  .„  0.1,  p,«  4  h,rp,m,lo  din.  ««  aUp«.l»loa.,  H  lal  f.tr.  .,    r... „.,».,, 
rrproch,  .1  .voir  accor.Jd  co  p,mwur.  «u  tuUur  r«lutlv,..uont  tut  i.mnW.,,  Inoor      ^'''T" 
poreK  lofqu  II  .ottmcttuU  4  cJrtMl,K«  ftnrm.lhJ«  lo-.»o„i..,  .lo«  m..ubU.«  oorporoU,  ^^  J-"*'---' 

M»l.  M.  WKirt^  nmUoo*.  fcn«I..Kie,  no  •ulRraUnt  p..,;  oou.  lo  •o«on«,  pour  f  '  , 
iwlifljr  U  th.W  ,,«i  ,,r<«ttn.l  d.^cl-rcr  null..  A  IV^.r.!  do,  ikm,  la \o,,U  d« 
Bicubi,.  noorporrl.  f«lu,  p«,  1.  lutcur ;  cct.c*  rent..  .,..'.„  „rta  do  .on  mand.t 
g.'nc«r«l  I  .lodroltdofMrr;  qa'.uoun*  dl.pb,itlo«  pTdoulttro  »V  mmmi*,  A  ' 
J«-  con^l^bfjutou  r..rn.«IiuW  .,u«loonqu,p. ;  cl  fjuon  n«  p<.urrait  dc^.  lor. 
-,  «oum«Urc.Vu.  yciub  de  nulll.<t.  r,uo  p.r  une  «)Iml.,n  «rhUrttirc,  «t  «l  arbitr.lro 
111  efhf,  quo  jion.  venon.  do  Toir  quo  ot.a«  U\  n,<i..,«.  <,,«!.  pr«pownt,  ri«  .Votw  ! 

dent  pa.  lur  ^p^lnt  do  wToir  A  quollc.  cooditlon.  ctito  vooto  UcvruU  fltro  ot> 
.fffeliM)uniW'^)UH  pclno  Jonuilil^.       "  .  ,  v.  ' 

VoilApo«frl^C«do.blvil.    Jocroliovolr'^tpWl\uod'«prd.'ooCodoVMuu(if- 
P«ut  »ondro  «>ul,  h  \•6^,r(^  do.  tlor.,  lo.  lueublc.  iHcoruorolH  du  miudti*.  .     ,       .* 

Mttintcnnnt  U  M  du  31  Mar.  I8OC,  ot  lo  d^Jorot  du  25  Hoptouibro  1813;  onUlt  " 

po  .roir  pour  ix^ultat  de  obanger.  do  tou.  p«i„t«,  &  cctV«nrd  Im  di.,)o.Uloo.  du         ' 
toao  oivll,  ct  do  f.iro.  por  wcniplo,  quo  lo  tran.port'duno  ronto  .ur  purtiouliorir  -  ( 

con-^ntk  put  lo  tuUur  «eul  ct  qui,  do  I'avoa  in(}u«^4c.»  portion,  do  la  doctrine 
quo  jp  ooiubat.,  aurait  peut-OJn.  6(4  in.tt><|uable,  d'..prA.  lo  Code  qivil  (Dunn-     ' 
to0,  t.  in,  656),  putiM  fitt«  iiujourd'hui  annuld  &  r<5gard  do.  tiora?   I 

Jo  DO  lo  croi.  pa. :      «       -^"^  .  '    ^  "  ,    ■' 

lo— Pareo«,uo  le  teste  memo  do  oc.  actoa  WgLIrtif.  ne  a'.ppliquo  qu'aux  - 

rente.  »ur  TEtat  ot  aux  action*  de  I*  Banquc.  *        "^   •       ^- 

2o.-.p«roequo  .il  e.t  vrai  que  Texpo^d  do.  motif.' .uppoM  quo  le  Code  olfll 
loumot  lo  tu.our  H  de.  form«llt<f..erA  de.  oondition.^uf  la  veot«  dc.  n>eublos 
inoorporeN  nous  a*on.  d^montrrf  quo  c'o.t  lA  Snr^uppo.ition  iu#«cte,  ot  dont 

i-A^y*   . ';  "°  ■"*'™'*  ^^'^  ^*''"'"'  P""*^"'«  d'onalogie, de  maui^re  4  declarer  " 
nul  A  Mg#Td  de,H  tier.,  an  aote  qu'uuouir  texto  ncniive  au  tutour  le  droit  de 

'  nure.  -  -—.^si         *>- - 

VoHa  pourquol  je  penw  qu'on  no  Jourrait  pa.  annuler,  i^kgt^rd  de.  tier.,  lo  " 
trapaportcouacntipar  le  tutour  «.ul  et  de  grA  gr,«,  do.  rente,  .ur  partio^lior. 
>u^e«K>u.  ou  .u-dci>.u.  do  cinquante  franc,  do.  or^uncc  ou  dea  .otiona  dea 
ToT^?  ?""'""  ^*  ^"  '^mrttm^m  mineur  (eomp.  Pari.,  ISe  Fevrfer. ' 
.1826,  a%u<5,  D.,  1828,  11,  139;  Zaol,ari»,  t.  I,  p.  226 ;  Chardon.  t.  IIi;  deU 
Pu...  tu.^  No.  473-476 ;  Vafctte,  .ur  Proudhom,  t.  II,  p.  379;  TouUier,  t. 
1.  p.  62;Maroud<,  t.  ir,  art.  459,  No.  2j.  ' 

Et  k  00  propos,  nou.  pouvon,  rappdler  que  d'apris  une  juriapruden^e  aujour- 
d  hui  conatantc  lo  mari,  aou.  lo  rdginie  dot..l,  peut  transporter  kuI  le«,cr<anoo., 
memo  a  termo,  qut  lui  ont  6t6  apportiSe.  en  dot  par  su  fcnimo  (art.  1549;  €aM. 
12  AoQt,  1846,  LaMer<J  Dev.,  38f6,l602,CaM.,29  AoOt,  1848,  Tardieu,  Dot., 
1848,  1721 ;  Pari.,  18  D<».,  1849,  do  La  BrifT;  Cuen,  13  Juillet^48,  Oa- 
hagne,  et  Bourdeaux,  26  Maf,  1849,  Hatdel,  Bov.,  1850,  If,  97,  M). 

698.— Le  danger  de  isctte  doc'trino  n'elft  pas  d'ailleur.  aa»ai  gnnd  qu'il  pour- 
rait  d  abord  le  paraitre.  ..»•»'*  . 

S'il  B'agit  en  t-ffet  d'une  cr^ance  actiftllemcnt  ^bue,  le  tutour  pourrait  la  reoc 
yoiri  eJ  on  ne  voit  pa^  pourquoi  ihne  pourrait  pa.  la  trarisporter. 
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Et  mfime  la  doctnne  qui  dispense  .Ion,  le  tuteur  de  reoourir  A  I'.utoriS 
dela  ft..lle  .ux^ehes  et  .«,  enchcVre-,  cet.c  doetrine  pou  rait  .vo  rC; 

iTl^    rl".   ""  ""''""  ''  ""*  P"^'^'^^  coa.promettante!^dans.  leTalpar     ' 
•uiple  oi  lo  tutaur.  averti  du  m.uvais^tat  des  .flfai«3  du  kiteur  rve„Zt 

un  pr,x  .Df^rieur  A  sa  valeur  nominale.  de  deux  ohoses  i'une  •  ^ 

Uulaordance,  la  rente,  etc,  vendue  serait  litigieuse  ou  sujette  A  litiwVt 

«Jo«letraU^  par  lequel  le  tuteur  IWrait  transmL  A  un  prix^/du  tfum 
,  T^ruablemcnt  lea  carac.ires  d'une  transaction.  c'eat-A-dire.  dWntat  quT 
*   CJ^     ''  rli!"''f  ^  '  iUurait.dis.je.  oe  oaracte;.  Wn  ^^Z' 

ZTl^t       T   """""*'■  ""•  "''"'  "epouvons  pas.dn.ettre^u?k 

tierouirraU?  -^f'^^n.^'  ^"'"  °«  P*"'  P-.f-ire  directementTet  1. 

"  donr  veM  ~""'T  ""'  '  '^'*''''"''"'  ^"P''"  P*'^"»'»"'  "'««'«.  "«»  ^ti-m 

AdSTut)  ""^  """  """• "'  ^"""«^'« •••"  (i^-  ^«'  §  ^.z-:^*^ 

Ou  la  crfance  c^d^e  k  un  prix  rdduit,  ne^erait  pas  litigieuse ;  et  aloh.  .usil 
''y'^^'lf-^^-^'^ohiec^on  que  iTtuJr  ne  'peut^^as  contntrZj- 
ren^.«  au  d4b.te«r.  ni  faire  des  .vantages  A  autruiauxd.pensdesbiensdu  min  ut 

"sJr-        "Vri^/^''"'  '»""'"  "•"  ado-inistrat,  non  quum  pupiUumt 
.    spohat.......,."  (L.7§3,/',^,tt)En.ptore).  4        P  P   um 

nnZ^     TT'^'f'  **""°"'''**  *»"'*"*"'  ^"«"«  constituerait  sincArenient 

^tuteur  que  pour  sauver  fe  reste,  constituera^  ainai,  de  sa  part,  fP  me  d'utile 

*h.^i"°".°"T'*.'*°'  'f  *'*"  ""  ^'"*'"°^  P"  fiwilement  s'exposer  4  detelles 
H^H^rV  \"  '^  «^««^f nderont  presque  toujours,  en  pareil  cas,  la  garantie  d'une 
d<Jlib<Sration  droonseU  de  famille.  wuune 

t„t!lr*!J?.'  ''"'*'~""  **"*  "'*"'  *"  P""""«°»  '^«  •»  dette  personnelle  que  le 

Z™       ,   ;  "'"'  '*^'"'^""'  •»""'*  *'***"^  "'*'»^P»'»  <»»»«  «»°  droit,  quui  pu- 

J^idTTM""^*"  '*'"''""'''  '*""•"«"'  ^taitAterme..biengLtieet 
pr«iuet.ve  de  bona  int^rflts.    Car.  encore  une  foia.  si  le  tut;ur  ,opr&ent«  le 
^^meur,  0  est  po^r  gtfrer  el  oonserver  sa  fortune,  et  non  pour  U  perdre  et  pour 
ae  1  approprier.  ' 

:«.W  m'*"  "^^f '"'''P«^  »•» «»«'«  d*""  leq«el  le  tuteuiTen  effet.  m&onnait  k 

•ce  point  leoaraotdre  de  son  mandatetson  devoir,  s'eipose  wnsi  rolontdwmeat 

JSnS,  ir4T         ""'  ""'^  centre  lui  (Toulouse.  14  jttillet.'l83i.  Dubos. 

:    ^pn  s^uJement  done  la  responsabilit^  personnoUodu  tuteuraerait  plus  «$rieuse. 
^ent  engjgde  dans  oes  difT^rents  oas.  plusou  moinii  suspects,  oA  il  .Lit  dipaaar 

■€.tpern..s.  ilaurait  fe.t  une1ransact:oa  ou  uue  remise  qui  In.  «.n.A^t^^„^ 
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Mai.  encore  les  ticrt  eux-mCmei.  seraient,  par  suite  exposos  Ace  qu'on  exaininflt 
Ji^trts-prt8  ilewdgard.Ie  vui  carac.irede  rop<Sr.tlo»  ct  A  co  qu'ejje  fftt    'itti."' 
ddolartfe  nulle.  .,  v*. 

V oii  .1  suit  qu.  oes  sortee  de  traitrfs  ne  sent  pasd'une  Bolidit«J  parfaite,  lon-que 
c «»  le  uteur  seal  qui  les  oonsent,  et  que  les  tiers  feront  f  As  bien  de  demander 
qu  U  obtienne  une  autorieation  du  oonsoil  de  famillc. 

J'aime  mieux  oette  conclusion,  qui,  en  fait,  se  rapproohera  scuvent,  j'en  con- 
nens,  de  oelie  de  la  doctrine  que  j'ai  combattuc.  * 

fnl.  I  f  IkI""'  T",?"**  q»'«"«  ««»..  «Io«  ""oi,  plus  juridique  et  plus  con- 
forms 4  la  tb^rie  du  Code  Civil.  , 

J«»^e,  2  Toullier,  p.  363,  No.  1188.    . 

The  principle  ofthe  old  law  of  France  was  »,o6,7«villiH^,,e;m^     It  is  par- 
ticular y  to  be  noticed  that  this  action  has  been  brought  to  recover,  not  ihe 
«.ount  orstock  transferred,  but  the  dividends  upon  it.     Now,  it  is  unquestion- 
*ble  that  the  tutor  has  a  right  to  receive  the  dividends,  and  his  aoquitUnoe  is        ' 
..discharge  to  the  Bank  and  binds  hi.  pupil.     If  he  had  oontinudi  toVeoeive 
f^jt        I  ''«'«^«f  Kmight  have.  uHsapplied  thd|c<ieds,  the  minor  mast 
.  SSFpT  \  ^^  *""*  "^^  '^*^*  '*J'*'  '>>atevlMj.y>  the  amount,  the 

'#71  J'  '*^"  authority  as  loco  domini  isentitled  to  receive  payment,  without 
tt  .ivfc  ^j>(mnts  or  the  cmiseil  de  familU.     Where  lieMhe  differen<J6  then     ' 
.Between  the*eoe.ptofthedividendsbyhimstelfin  person,  or  by  his  olerk,  orhis 
.ppw,ted  «|ent  or  attorney  ?    And  is  not  his  .ssignee  hi.  attorney  pro  h.c 
wee?    I  ^curm  the  doctrine  laid  down  by  DemoJombe.    No.  698-S'il 
Bagita,  fifet  d'unrcr6anoe  actuellemibt  Aihue,  le  tutoar  pourrait  la  reoeToir 
et<»nevortpaspourquoiilnepourraitpasla^ranspoW.    The  a«ignment  of 
itoelf  has  done  no  prejudice  toithe  minor,  it  leaves  her  whe»«  it  found  her  without 
changing  her  condition  in  anywise;  but  the  claim  of  the  minor  to  relief  in- 
wiab  y  IS  non  tarn  minor  quam  hnm.  -If  the  assignment  or  sale  of  the  stock  ^ 
was  collusive,  or  made  upon  an  inadequate,  consideraUon,  the  minor  would  hare 
-  her  remedy  against  the  assignee  upon  the  ground  of  his  fraudulent  participaUoD- 
i    r  ^7^^%^    *'  P.?^'"'*'""'  ^"*  *••«  "•'^  «»  **»  tl""  B«°k  is  very  different. 
^l  *^S*"?ir"  *"  ■°'"*"^  P"'**  *"  thr/ppoirit<»  of  the  tutor,  who  had  .n 
undoubted  nght  to  receive  the  money.    Su&osing  that  the  b«,k  had  refWd  to- 
pay  the  appointee,  would  not  the  tutor  have  had  a  right  to  call  upon  it  to  pay 
,  h.m  ?    No  loss  or  li.u>n  has  l«en  incurred  by  the  minor,  in  consequence  of  the 
mere  act  of  assignment,  and  she  [a  therefore  estopped  from  making  any  claim- 
founded  upon  or  by  reason  of  it  (non  recevaWe).    The  judgm^t  ti«ats  the  stock 
«B  realty  or  chosp^  pr^cieuses,  and  Loisel  &  poqtiill.  have  been  cited  upon  this 

point     If  even  bank  stock  were  in  express  terms  cAom>r<ci,«,«,  at  common 
aw,  the  words  of  the  Act  of  Incorporation  of  the  bank  would  make  them  m^ 

S„^!^  ^^""^^  '  nVH  *^  """"' *^^  «'^«-     But  upon  reference  to  the 
«ithor.ties-cited.  It  will  be  found  that  they  afford  no  ground  for  this  pretension, 

and  that  they  are  wholly  inapplicable.     Loisel  describes  ohoses  prtfcieuses  as 

.,>ing     les  principale8bague8etjoyaux,reliquesetlivrts,  dans  lermaisonrf*. 

lUT^'u       ■'.      T"  ""««' J*!'*'^'  '"'•j'  ««<»  "d  books,  in  princely  houses- 

«nd  high  baronial  residencPH,     Tte  aBthnrjty  from  Coquill^  iu  atJU  mwt  v^ 
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It  explnios  the  edict  of  Orloans, 


*Sfo"A"'   ^"7;f '« »«'•«'  pretensions  of  the  respondent.     ..  ...,.„.„„  »„  ,„.,,  „,  ^„e„, 

E.J«e8inuon.  '^''•/"^'  '""'''.  while  it  oxpressly  enjoined  upon  the  tutor  to  sell  htchottnpi 

n«ai/«  perishable  articles,  left  mmW,  en  glMral  as  they  stood  at  common 

Jaw.    1  he  description  given  of  mcubles  pr6cieux  is :  "  Qui  nc  sent  en  commerce 

oommun    eomme    tapisscrie,  linge    excellent,    bagucs,    pierrerics,    oi^fiiverio 

^  *"';'«"^<''  !^  <!"«  »««  ""ison  des  pupMles  ne  flit  affuir^e,  ni  endcbt^e  et  selon 

les  f»cult4s.  puisso  porter  quolque  parade ;  je  crois  que  le  tuteur  nc  doit  pas 

le8.vtndro  pour  co  que  tels  meubles  sont  commo  heritage  en  une  maison  " 

Manifestly  bank  stock  enters  not  into  this  category,  but  the  very  reverse  of  it 

08  IS  eminently  m  commercio,  its  value  rising  and  falling  according  to  the  fluotua' 

tions  of  the  market,  from  day  to  day,  and  as  being  the  most  remnckable  com- 

^  modity  in  our  state  of  society. 

The  article  of  the  Edict  was  never  understood  in  France,  as  a  restraint  upon 
the  sale  of  personals,  meubles,  but  as  directory,  with  reference  to  le,  chosnpi^ 
mmfefe,.  But  bank  stock  may  depreciate,  as  well  as  rise,  in  the  market.  Would 
It  be  in  the  power  of  a  tutor  to  summon  the  conseil  de  fnmille  to  deliberate 
upon  the  expediency  of  selling  out  stock,  at  a  given  crisis,  in  thfe  money  market 
I  or  in  the  commercial  world  ^  The  bank  charter  imposes  even  Upon  the  govern- 

ment  absolute  secrecy  when  examining  iqto  its  affairs  under  peculiar  circumstances 
expressly  stated  in  the  Act  of  Incorporation.  Is  it  consistent  with  banking  oper- 
aUons  to  permit  stockholders  de  piano  to  institute  a  judicial  inquiry  intoVhe 
affairs  of  a  bank  whenever  thay  may  think  it  expedient  ?  With  all  the  favOr 
due  to  minors  at  common  law,  and  the  protection  which  it  affords  them,  it  is  in- 

consistent  with  the  very  existence  of  banks,  that  the  state  of  their  affairs  should 
be  submitted  to  public  discussion  before  a  amieU  de  familh  in  presence  of  a 

judge,  and  to  the  publicity  of  a  record  of  Court.  The  pretensions  of  the  respon- 
dent would  seem  to  amount  to  the  imposition  upon  the  Bank  of  the  duty  of  sub- 
rogate tutor,  to  watch  over  the  conduct  and  intromissions  of  the  tutor  to  minors. 
,  Supposed  misconduct  b  attributed  to  the  Bank  in  this  matter,  in  not  checking 
the  proceedings  of  the  tutor.     The  next  of  kin  and  the  conm/ rfe /««„7/«  were 
the  parties  who  gave  to  Delisle  the  official  character  in  which  he  appeared 
before  the  Bank,  for  it  is  by  their  choice  and  election  that  he  became  tutor 
Upon  the  death  of  his  wife,  the  mother  of  the  respondent,  when  he  ceased  to  be 
tutor,  and  the  grandmother  was  elected,  Delisle  was  her  chosen  representative, 
and  as  her  attorney  continued  in  that  capacity  to  deal  with  the  Bank.     Upon 
the  death  of  the  grandmother,  the  paternal  uncle  took  steps  to  be  appointed 
tutor,  but  the  c^seil  de  famille  was  against  him,  and  Delble  was  again  appointed 
tutor  con/raActo.V«ne«<  byjudicial  authority.    The  pecuniary  circumstan'bes  of 
Delisle  must  ha¥e.been  known  to  the  con.«7  dt  famille,  but,  whether  he  was 
Bolvent  or  insolvent,  so  long  as  he  held  the  appointment  of  tutor,  parties  wen 
bound  to  deal  with  him  in  his  official  character,  when  acting  within  the  scope 
of  his  authority  nmine  tutori,..   The  protest  servedby  theunde  upon  thebank 
«akes  no  mention  of  Delisle's  insolvency,  but  is  predicated  upon  the  assertion 
thatihe  said     Delule  ha,  not  only  no  power  or  authority  for  ,o  doing  (id  est. 
-  disposing  of  certain  shares  of  stock),  but  cannot  show  the  shadow  of  a  necessity 
^n  as  much  as  tlie  income  now  accruing  to  the  ,%id  minor  from  the  saj^  Bank 
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"  itock  andofher  *o«m/u,*^>^|^„,  ,     „^,,.^„^  .     her  education  cloth 

ll^Tnl       .        i    P«x»eediDg9  to  sot  aside  the  appointmeDt  of  Delisle  and  •= 

nothing.-  U..e  is  no  proof  ofi,  b:!  Vnti:  h  Cnr^g  LThr  ^ 
have  been  dooe  by  the  .ab-tutor  towards  obtaining  a  destitution  d!  tlfeuZ^^ 
^  a  »ere  protest  had  no  legal  effect  whatever,  inaction  on  his  part  wollda™^^^^^^^ 

upon  the  Bank  the  nece«ity  of  supplying  the  neglect  of  the  sub-tutoV  Ind  o1 
.    acting  for  the  minor  in  hia  default.     Then,  is  nothin/to  prove  the  astrUon  thai 

nleT;h  ""  "  "r  ^'T  "''"'^"*  '''  ^'^^  «^»4»>  clothing  a"  rante 
nance  of  the  minor  "  at  the  time  of  the  alienation,     ihe  final  defalcation  ^1    • 
Ubkhed  ag„.„st  the  tutor  by  the  jud^ent  obtained  .gains    him  byTher^ 
pondent  affords  no  proof  of  this.     When  thisdefalcatiofl  dmenc  4i.^no  tascor 
en'ttrlie^  T'  T  T  "'T''  "'  ^"~'  '^'  "*  "^'^^^  res'  d To  ;^^ 

:rear:La.t:rht  cK^^^  "p«r^^  ---^^ 

proof  of  that  le,ion      Tt  J«  ♦„  iT    .   ^   /  '"  i»<*-i7r«»»,  depends  upon 

tZjud^ment  r^^     It «  to  be  noticed  that  the  respondent  has  herself  produ^d 
WIS  judgment,  and  in  this  case  it  is  evidence  for  the  bank  and  a-ainst  her    nJ 

_m  judgment  «  dome  acte  aux  diU  deman'deur,  de  leur  acceptation  ,mdite" 
form  required  by  the  Act  of  Incorporation  of  the  Bank     thev  arl «!«   r     ^^ 

B^^k  1         ^^  *".  "'''^'"'"  "'  '^  °"  '"»««''  ^^^  '"ken  P^ce  at  all     The 
Bank  was  merely  passive  in  these  transactions,  yet  their  absolute  nulU  ^  iA« 

r:^k'Tw'asTr  "r  *^  *'^  -^^  *^«  ^^^^z:z 

ne  stock.    Jfow  as  to  them  the  respondent  was  obliged  to  establish  in  ««„,/ 
demand.    If  the  law  were  not  so'positive  upon  m  hf.(?.  tho  inj«,£  ,(Z 
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""S^Xf'   '^!"«  °*"!''°  "K'"*  <^^"'^  njJ''  <^'M'o  i«  po8«e«rioD  o>tho  .took,  without 
K  jaurshn^on  T'^  "^  "'!."!'  '"""^  ^  sufficiently  obvious.     Wliatever  favor  m.y  .ttaoh  to 
the  cause  ot  the  nimor,  rcBtitution  must  be  exprosslj  awarded,  but  in  this  c<ue 
the  party  has  never  even  asked  for  restitution,  and  yet  in  the  absence  of  -the 
neoessury  •<  concluMioHH  '  and  aid  praye?,  judgment  has  been  given  in  favor  of  the 
respondent.     I  am  cOiAinced  that  this  judgment  is  opposed  to  every  principle  of 
the  law  of  Lower  Canada  in  relation  to  the  cause,  (see  Domolombe,  vol.  7,  No 
812  and  sequent),  and  I  would  therefore  be  of  opinion  to  reverse  it  and  to  dis- 
miss the  respondent's  action  Irith  costs,  reserving  to  her,  if  so  advised,  her  re- 
course,  if  any  she  has,  to  have  the  assignments  set  aside,  and  to  obtain  restitution 
in  due  courde  upon  proof  of  lefion. 

Badgley,  J.  :-The  facts  i^ust  be  briefly  stated. .  The  late  John  Simson  had 
invested  £1600  in  30  shares  of  the  stock  of  the  Bank  of  Montreal,  the  appellant 
which  by  his  deceaw  intestate!  on  the  7th  March,  1836,  became  the  property  of 
*'"'  '■*""''«  wspondenti  his  posthumous  and  only  child,  and  his  Boleheinm.  The 
ttsual  formalities  were  resorted  to  for  the  prot^wtion  of  the  person  and  property 
of  the  infant  by  the  appointra<[nt  of  a  tutor,  the  last  of  whom  was  Charles  M 
Delisle,  mentioned  in  the  pleadings  in  this  cause,  and  who  occasioned  the  con: 
tenUon  between  the  parties.    jHe  was  appointed  on  the  27th  of  May,  1846  to 
the  exclusion  of  the  paternal  uncle,  wHo,  however,  was  at  the  same  time  made 
the  Bub-tutor  to  the  minor.  . JPhe  share  dividends  were  regularly  paid  by  the 
Bank  tp  the  several  tutors  in  o£|ioe  as  they  fell  due,  until  the  disposal  of  the  shares 
by  Pelisle,  until  which  period  the  account  in  the  bank  books  was  entered  under 
"  the  estate  of  the  late  John  Simson."     The  shares  were  disposed  of  at  short 
intervals  between  the  4th  of  ;)ecember,  1848,  and  the  29th  September,  1849, 
during  which  period,  as  well  aij  long  previous  and  subsequent  thereto,  ^elisle's 
insolvency  was  notorious.  ,  His  paper  was  under  protest  by  the  Bank  as  early  as 
July,a846,  within  twd  months  of  bis  appointment,  and  a  large  number  of  his 
notes  in  the  Bank  were  protested  by  the  Bank  itself  during  the  period  of  his  dis- 
posal of  the  shares.     So  questionable,  indeed,  were  his  cireumstances  that  the 
sub-tutor,  in  his  natural  interest  for  the  welfare  of  his  infant  niece,  specially  notL 
fied  the  Bank  by  a  nptarial  protest,  dated  29th  September,  1846,  «  not  to  allow 
Delisle  to  transfer  her  shares  because  he  had  no  power  or  authority  so  to  do,  and 
because  there  was  no  necessity  for  it,  inasmuch  as  the  income  derived  from  those 
shares  and  from  other  sources  of  revenue  were  more  than  amply  sufficient  for 
the  minor's  clothing,  education  and  maintenance,"  an  assertion,  as  to  the  shares, 
fully  justified  by  the  statement  of  bank  dividends  and  bonuses  mentioned  in  the 
appellant's  pleadings. 

The  Bank  of  Montreal,  a  Joint  Stock  Banking  Corporation,  was  governed  at 
the  tim^by  its  Statutory  Act  of  Incorporation,  4  and  5  Vic,  ch.  98,  which,  among 
other  provisions  ipoident  to  the  purposes  of  auoh  a  body,  declared  its  shares  to 
be  personal  estate,  assignable  and  transferable  as  personal  property  according  to 
a  preaoiribed  form,  and  farther  provided  « that  no  assignment  should  be  valid  unless 
made  and  registered  in  afiook  to  be  kept  by  the  Directors  for  that  purpose.  The 
fact  of  the  transfers  having  been  made  rests  solely  upon  copies  of  entries  in  a 
book  called  the  transfer  book,  irhioh  were  certified  in  1859,  by  the  present 
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caahier,  ^r.  David«on,  to  be  tree  ntneU     Th^  ,^  a    »  '     "^ " 

.D7  .pplloation  to  the  directors  by  WiSe  for  Ttll  "'^""'  "^  *^'''«'°«  «^  ^'B^kor 

of  .ny  wtion  by  the  director.  IJ^  tllJt   f       T  "'^  '^'  *"'"''«"•'  «"or     "-V^ 

.uthori.e  their  .llowince  by  the  Chicr  nr  K  '^"'  ""[  ^'^'  *'"'  "''•"•*«'■  itaelf"^"' «'*•-> 

the  «nction  or  direction  of  th  dir^t^    tZ  '„7  T'^'  ^"^  '^^^^  -•»»'°«t 

w«  -bout  13  years  of  age.     JheTcUon  Zl  \1""  .*   ''"  P*"*"^ '"  ^l'"'-"*'- 

.»d  claims  directjy  from  the  bank  the  d^v^  ^»f  »»ted  j„  this  «.te  of  ^hi^gs. 

f«.«  the  last  payment  of  them  to  ^11^^!-  ''^"  '^'  *»"«'»"'  30  sl^nres 

-ted  by  the  7pell.nt  by ';:  l^  I't^j^t'  "  "''"'  *''"^«"'-"'^  -^  - 

P«ion  of  facts,  the  former  Llg^t  J^L^'''*?  T^  ''-^^'"'™'  '»«''«- 

fers  of  the  shares  by  Delisle  a^  tutor  in  ,kT     ^"'"'^'  '^'  ^''''^'^'  '^'  *""«■ 

.pondent  ceasing  thereby  to t"he^„r J 1"^"*""^       -bove.  and  the  re- 

^nerally  the  ."egation^f'Th '/e^X      Jhr^^^^^ 

therefore,  and  theT only  «.al  r>niJT     .     ■      .    «''«,defi»''ce  to  the  action, 

cjPtionithatfaiithXS^^^^^^^^^^^^ 

allowanc/of  the  transfers  by  the  bank  being  "tolT^^m.  T     ^t' ''" 
»u  adopted  by  the  resnondeht'a  .ru«.s»i     °.  "V""®^-     This  issMe  so  offered 

«« .g  u,.„  .„  .b«  ;:3,r  °c\ii ;  ^"^  "^  «;.«»■..«, 

facts  of  record  leave  no  doubt  of  tha  . /. , '^"V""''*^'  **^  *••«  "Ppellant.    The 

the  noti  Be  given,  and  finally  of  thA  «„f«     4    n  """O'ledge  but  against 

outapp^ren'tactlonbyo^llu:;^^^^^^^^  '^th- 

the  tjranifer  book  was  specially  confided  by  t^^hart^,  tnlh        =^  "'''"' 

ingtheoorporation,  were  speciily  intrusted  with  th/«^-/^^  '"  ^^''^°'- 
».eDt  of  the  stock  for  the  XreholdT     Th.       l   "'^""'f '*«o°  and  manage- 

of  fi«t  is  shown  by  the  recorrwhHst  ,h«  !  I     '^T"'  "^  '^'  ^""^  "  -""^r 

.he  authority  Of  tL  tu^rl  :;i:j:    ^S^^^^^^^ 

Now  the  appellant's  pleading  invokes  the  tutor'!  W  T         •  P'^P*""*^" 

transfers,  and  his  riglftful  power  to  Xnal^,,  °     ""P""'^  ^'^  •"«'^«  '^^ 

own-authority;  it  also  invSiran  ilZ    .      ^T""'^  ''^  '''^  °""«^^>y  his 

-I.  thea;'pellant-s;rrdL3^^^^^  ^Plt"""'^ 

teotof  that  legal  capacity  and  powcf  and  th«  il™!^^        f  ^^  "'  **  *^*  «*" 

»».anifest  in  this,  that  Loranrof  thetl     n'^?"''  "^  *"*  consideration 

iegulconse<,uences^f\heifal  :;^^ 

•"tor.  Ignorantia  Juris  guodguisaZ  sJelnT  """"^'''^^^  »«ts  of  the 

mn/iam  non  nacere    The  ennrf  «nJ  ♦k  ,•       ^      «<>««, /«c<t  t-cro  lano- 

U«i«dgn«.trwrw^^tl:Fir^vr°'T  '•"'^'^ '' 

content  mvself  with  «»«.;«„  i      *'***'«"«"  «'  of  Lower  Canada  I  shall 
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'm'o^iUoui '        ^"^  *''*  general  h\%  which  roKtiliitos  the  capacity  of  tutors  and  their  power 
«  Jm7w...i  °^^'  "'"  P™P*""'y  <*f  ^''"'''  PUP'I".  ni'l  which  also  extends  a  jealous  protection  to 
"-""•  thi  latter  aguiimt  the  illo;,^!!  acta  of  their  tutors,  is  the  same  as  that  in  Prance 
from  which  our  civil  jurisprudence  is  derived,  and  is  similar  to  that  of  England 
with  which  we  ore  connected  and  controlled  in  the  lust  resort  by  means  of  the 
appellate  jurisdiction  to  the  Privy  Council.     The  capSsily  of  the  tutor  is  also 
specially  regulated  by  the  local  law  of  his  appointment,  which  determines  the 
conditions  of  the  office  withinprecise  and  fixed  formalities  to  be  accomplished 
in  certaia  oases  for  the  validity  of  his  nets  and  contracts  as  tutor,  in  the  interest 
and  for  the  advantflge  of  the  minor.     The  tutor  is  established  for  the  preserva- 
tion,  not  for  the  alienation  of  the  minor's  property,  which  can  neither  be  aflFoctcd 
nor  alienated  except  for  the  minor's  advantage,  and  the  reason  for  the  aliena- 
tion must  be  proved  to  the  satisfaction  of  and  be  authorized  by  the  judge.  Meili 
Trait6  des  Tiitelles,  p.  no.     Their  property  cannot  be  alienated  from  them  at 
«y.  »»>■  their  capitals  broken  into  without  an  absolute  and  stringent  necessity, 
such  OS  for  maintenance  and  education.     No  such  alienation  can  be  effected  hj 
.„,  .;  the  tutor  of  Lis  own  authority ;  even  for  such  objects  of  primary  necessity,  he 

„  •  ;  can  only  effect  this  upon  the  adoption  of  the  formalities  of  law,  the  assent  of « 

family  assembly  specially  convoked"  for  the  expression  of  their  opinion  upon  the 
subject,  and  not  even  then  without  th«  sanction  of  judicial  authority  homologat- 
ing  the  advice  of  the  assembly.     Every  book  in  our  law  which  treats  of  the 
subject  lays  down  the  general  principle,  that  the  property  of  a  minor  oanoot 
be  alienated  without  the  observance  of  these  formalities  and  the  sanction 
of  judicial  authority ;  the  only  exception  being  for  tneuhlei  pirmaUea  and 
moveables  of  inferior  value.     In  England,  Courts  of  Equity  will  never  permit 
guardians  or  trustees  of  their  own  authority  to  break  in  upon   an  infant's 
capital,  and  it  appears  that  they  have  never  sanctioned  sSch  conduct.     1   T«. 
Jun.    247—5    Vet.   473.    Whatever  might  be  done   under  particular  cir- 
oumstances  there,  as  it  would  be  here,  it  is  declared  to  be  impossible  to  sanc- 
tion a  trustee  in  breaking  in  upon  the  infant's  capital,  but  the  courts  themselves 
will  do  so  for  the  maintenance  and  education  of  the  infant,  where  the  interest  of 
the  capital  would  be  too  small  for  these  purposes.     1  Buss  &  My.  499,  5751-1 
J.  &  W.  253-2  Y  &  C.  C.  C.  181.    A  like  result  is  obtained  here  by  means' 
of  the  formalities  and  sanction  above  referred  to,  which  are  declared  to  be  essen- 
tial for  the  purpose  by  our  jurisprudence.     Here  the  tutorship  is  solely  dative, 
the  tutor  cannot  be  appointed  by  will,  and  he  derives  his  office  as  such  from 
judicial  appointment;  in  England  the  jurisdiction  of  the  chancellor  to  appoint 
guardians  to  infants  where  no  testomentary  guardian  has  been  appointed  by  the 
will  is  undoubted ;  there  also  a  like  salutary  jurisdiction  is  exercised  by  Courts 
of  Equity  over  guardians,  as  here  by  our  Courts  of  Law  over  tutors ;  and,  a^in, 
in  England  every  guardianship  is  a  trust,  whilst  here  the  timph  administration 
oonfidedto  the  tutor  renders  him  to  all  intents  and  purposes  a  trustee  also,  both 
exercising  fiduciary  powers  for  the  advantage,  not  for  the  injury  of  the  infant  or 
minor.    The  wise  policy  of  both  systems  of  jurisprudence  has  affixed  upon  these 
fiduciary  persons,  the  disqualification  of  disability  for  certain  of  their  acta  and 
Mtions  upon  the  ground  that  one  intrusted  with  the  interest  of  otfaen  cannot 
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—J  /    •        ,.  A     .  .  •       unautLorizod  a  ionations  are  null  .«.«  /•  _       Montrem 

and  (lejure,  "  de  poo  droit  AtfAlU».»«i         i      .    ^  """"'  "«  •>•>"  «/'*o  /'«to  vn. 

"  d'etre  rea'titu.  i  enut  /^^t^:^^^^^^^^     "T "'"  ^ '^'"  "  ''^^  ^^"^  """""'°" 
-  </er«/o  ei  ip^Jare  nullum  eZ  IdZ^nT  '  ""'^^^^^nem  factum  .ine         ~ 

"  tegrum^'   Vl4  suit  quo  eTu'n  S     "^'"7  """  ''^""  ^"  »•«•''>«'.•»»« .«  iV 
rcscLer  la  ventc  Ban  pi  d  eS^^^^^  •-«-  ca,  faire 

lion  a  ,U>  i^id4vnrle.%iZ^^^^  1»«  ««  ^U"^ 

Couture  deNorLdi,irt^3rZS"f^^^^^^^^ 

effect  .8  Pothier,  Pandcctes  FraiJc.  Id  Vol  n.  257     Tir"    'I\r  ,  "^  **■"  """«         ' 
Vol.  621.    Delvincourt,  1  Vol    v    iuWv      J     '"'^  ®  ^"'-  ^-^^^  ""^  ^ 
in«,ripnon  .ur  lo  Gran'd  Unc,   8    U     S^'d    Tir';  '''"'''  ''^^'^   ' 
No.  76,  and  Duranton.  2  Vol    p  Mg*  who     '      !<  f    ''/'"'  ^   ^'*'''  P"  '*3- 

"  voir,  c'est  un  individu  qui .  .gi  sans  mandat  rlf  """'^  ^'  '^^  P^"" 

"  en  un  mot  o'cst  un  <=tran  J  la^/^r  "  "'«*!^«'»«»t «»«  'Ctea  ir^guliers. 
"  tutelum  adminiZa  ZTcl-^^^^^^^^^  re pupiUUomini loco  kaleL;.u^ 
'•  conclu„  que  le  -.ineU  Jr;^^  ^I^^  '^^  "  '*"'  n^«ai«„ent 
"  resoindables  pour  cause  de  ZZ  If'  ^  n  ^^  ''*'"*'°*  P^  """'^-'-nt 
I'othier,  Tit.  6,  §  2.  p  606  «fS  TtH  **  '  ^"*  ""''  ^'  "^""'^  •"'"''^•" 
observes :  "  Cc  te  ^fe  a  lieu  iTrvf        ,   •"""»-»«*«••  ^^-^mi  loco  habeflir, 

"d-unesi.p,ead:ffir«r:i„rr:;^ 

"  du  tuteur  que  pour  lera^tes;*  chorrnSe^^^^^^^^^  '*"'^T"*"^  '«  ^''«^ 
"c'est4dire  qui  concernent  I'-dp^inistratt Tu  ^^^ 
-choses  qui  excident  son  pouvoh- doit  6t^rl!^r       ^* '«*"*«»' <J«n8  lea 
ri^re  des  Tutelles,  p.  216  ■  "iT  tuteur  t?    ^•.if"'  '""*"^"'"    ^o.  Per- 

"  qu'a  le  tuteur  d'adminLt^rX!/?'  e»««adre^relativement  4  I'autoritJ 
"  'briber,  le  tuteur  Ze^Z^I^^JZ     "^  '"  "'''  ^*  'J"""'""  '^^  '«« 

"  qu'on  salt  que  nous  ne  pouvons  transt)ort«r  kZl^         •      "«"*»"«««'  dds 

"pas/'I^.aifili„sl4Co^.deCtZrTh:tLl^^ 
thus  shewn  to  be  arf^rorWen,.am  pjSLdnirK- 

>  ritiesareconclusivea^totheofficeoATt^^i^'tf  fdo^^^^^^ 
the  same  doctrines  are  to  be  found  in  thJLt  of  i     •  ^    «>"»»  of  •Henation„««d 

-der  judicial  proceedings  to  which  they  ^not  l^J  Tj^'Tl'  ''*" 
Were  it  otherwise  the  provisions  of  law  forTh«  .  /  ^'  /  ^'  ^'  '^-  ^^S. 
wns  of  tender  age  would  be  Zl  «d  1      ^"^/"^  ""^  P"**^'""  of  !«'- 

of  the  minor  except  as  abovrstateJ  1       Tu""  ^'^°^'^  *"  »''  ^^^  P«>P«"J 
i^eriorvalu,;  it  iLTl^^T^.  l^'H'.''^  i>^m,a^fe>  and  moveabl^  of 
i»iineatoreaL^Utej«^<nmuwvwblwonly,bttttobracea  ^ 
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iiiovetblcB  alito,  ••  in  Knulund  where  tho  onpitaU  of  infuota  cannot  bo  bmk«n 
into,  HO  also  In  tbia  ccnntry,  oapilala  inveated  are  circled  by  the  aame  protection. 
Of  the  many  authgritifH  upon  thin  point,  reference  will  be  made  only  tcM  very 
few  of  the  moat  applicable.    Duparc  Poullain,  1  Vol.  p.  263,  on  the  odfomnrj 
Lawa  of  Brittany,  rcmarka  upon  tho  tutor'a  diaabllity  to  diapoae  of  theiliiinoni' 
property,  "  II  ne  pent  paa  y  avoir  do  diflBoult<S  A  I'^gard  dea  cr<5diU  queie  aont 
"  paa  auaoeptiblea  ni  de  prisogo  ni  do  vento.     II  en  eat  de  rofiine  dea  aotftna  aur 
"  la  Compagnie  dea  Indea.  M.  BouohiBrd'ArgiB  donne  pour  motif  que  Icni^otiona 
"  ODt  jour  par  jour  une  valour  oertaine  auivant  le  coura  de  la  place.     3Ial8  noua 
^'  avona  un  autre  motif  pour  decider,  oca  actions  ont  un  revenu  fixe  et  oilea  ne 
"  doivent  paa  C'tre  vendues  aana  un  avia  exprda  de  fnmille,  Ac,  Ac."     Moal^, 
dea  Totellcfi,  with  reference  to  llieaale  of  cpr<aiH*me«i/e*,  namely,  the  meublet 
piriuahlety  saya,  "  lea  dettea  activea  dea  mineura  ne  aeront  misea  aux  onohires 
"  vendueaniadjug^csen  groa,  &c.,"  p.  137;  aoalaoot  p.  146:     "  Auasi  no  peut 
"  le  tuteur,  Ac,  compromettre,  transiger,  Ac,  ea  oauaca  h^ritellea  et  do  meublcs 
"  litlica  et  prooicux  aana  I'avis  do  parens  ct  ddksret  en  juatioe  ;  "  oo  also  at  p. 
242  :  "  U  est  bon  de  remarquer  que  lea  mcubloa  pr^cioux  dos  pupillcs  et  dea 
"  mincurs  juoB  urvando  tervantur  sont  riJputdes  immeublea,  on  aorte  qu'on  ne 
,"  pcut  les  vendre  qu'on  observant  Icauewes  aolennit^sde  droit  que  la  vcnte  dea 
"  immcublcs  requiert,  Sic'ts^t  p.  297  he  ulfo  cites  un  arret  of  6  September,  1761, 
with  reference  to  the  unautborlxed  sale  of  oJfBoes,  and  observea,  "  II  en  seruit 
"  de  mSme  s'il  s'agissoit  d'uno  chose  pureroent  mobiliaire  maia  d'une  grande 
"  valeur  ct  qui  formerait  pour  ainsi  dire  toute  ou  la  majeure  partie  de  la  auc- 
"  cession."  And  Freminvillo-,  in  his  TraiU  de  la  MimridM  de  la  Tutelle,  1  Vol. 
p.  260,  observes,"  I'injonctioq  de  vendre  les  moubl^  est  f«Jnd6e  en  partie  sur  oe 
"  qu'on  veut  que  le  prix  qui  en  provient  soit  plapd  et -devicnne  productif  d'in- 
"  t^rfits.     Ce  motift  mfime  de  I'ort.  462  prouvjj^^u'il^lbit  paa  s'appliquor  aux 
"  rentes  constitu^s  ou  foncidres,  soit  sur  des  j^rticiiliers  soit  sur  I'Etat,'  les 
"  annuit^s  de  ces  rentes  sont  les  int<5reto  dos  capitaux."     It  may  be  here  ob- 
served that  these  rentes  comtituiea  were  merely  investments  of  money  to  pro-^ 
duoo  a  ocrtoin  interest,  the  rate  of  which  was  settled  by  the  agreement  of  the 
parties  upon  the  capitol  invested.     Investments  in  bank  stock,  and  especially  the 
investments  in  the  shares  in  question,  must  necessarily  come  within  the  rule, 
inasmuch  as  they  are  really 7>ro(?ttc///i  d'intirits.    Dullo«,  Jurisp.  du  Royaume) 
Vol.  12,  under  the  word  Tutelle,  has  collected  a  variety  of  decisions  bearing 
upon  the  points  involved  in  this  cjiso,  and  remarks  at  par.  68:  "  Les  dispositions 
"  du  Code  Civil  (^ui  interdisent  aux  tuteursttmte  alienation,  tout  partage,  toute 
"  transaction,  sans  I'entier  et  pr^oluble  accoro^Hssereentjiles  formalit^s  qu'elles 
"  prescrivcnt  sont  absolues  et  exclusiveS  de  toute'exee^n  encore ,bien  que  leg 
"  juges  et  le  conseil  de  faniillo  alldgueraicnt  le  plus  grand  intdrfit  des  mineurs. 
"  Mfime  le  juge  ne  pcut  s'ecarter  do  la  loi  sous  pr^texte  d'dquitd,"    The  modern 
French  authors,  Magnin,  Duranton,  Detquiron  and  others,  adopt  and  enforce 
as  a  fixed  principle  of  Jaw,  even  under  the  dispositions  of  the  modern  law,  the 
tutor's  incapacity  to  alienate  les  rentes  or  other  productive  and  valuable  property 
b|longing  to  the  minor,  and  the  last  cited  author  in  his  Traitide  la  Mirwriti, 
Jt^.  183, 1 84,  with  reference  to  these  Rentes  says :  "  On  aper9oit  facilement  lo  mOtif 
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deoetodlipoiUlon,l.Tentede.B,euble«dun.ln«urnWord«nn/eq«'.and'.H^     Th«Bi„,*„r 
•MnlteidespUoemeoUquloonvertiMenUnbien.utileaotfrugifArM  deUCpiUUi      ^'"^'"' 
"  jufciu'4I.  iMrilM.    Or  les  rent«a  ont  ddjAoedernicrotrtotAre,  l'obliK«tioD  d«  «n.  *  ''•  '•■'"*'" 
''  dre,  ne  devoit  pan  Atro  (JUmdua  ju«iuA  elle,."     It  i.  not  m>j  to  diaoover  .nv 
difference  b«twe«n  thcBo  meubtapricieux,  rentes  oonstitutfon,  Aotiona  de  Banque 
&o.,  Ac.,  of  the  French  .nd  Lower  C.nadi.n  Uw  .nd  the  o.pit.^U  produolnR 
interest  ander  the  Uw  of  England.    ^The  same  disqualiflcation  exi«U  under  that 
aystem  as  here  against  their  unauthorised  alienation,  and  the  ume  protection  is 
granted  with  respect  to  them  by  that  law  as  b,  our  own,  for  the  InfunU  to  whom 
they  belong;  This  protection  and  tb«  neoeaaity  (or  the  observance  of  the  special 
l^al  formalitios  by  tutors,  for  the  alienation  of  minor's  property,  cast  upon  the 
Bank,  as  it  w(^ld  Upon  *ny  holder  of  pupillary  iMVostmontii,  the  obligation  not 
only  to  ascertain  the  extent  and  offec^.of  the  tutor's  power,  but  to  be  careAil 
that  those/formalities  had  been  followed  for  the  disposal  of  the  shares,  and  all 
this  unquestionably,  at  the  Hsk  of  a  direct  lUbility  in  the  erent  of  neglect  or 
malfeasance  by  the  Bank.-Were  it  otherwise  the  Bank  might  mainUin  or 
transfer  to  itself  the  minor's  stoolr,  for  the  liquidation  of  the  tutor's  private  ba^ 
lanco  due  to  iUelf.     Hence  this  legal  protection  impressed  the  Bank  with  a  trust 
character  as  to  the  respondent,  fVom  which  it  could  not  be  freed  by  its  own 
act  i  whether  as  trustee  or  as  mere  depository  of  the  investment  of  the  esUte  or 
of  the  property  of  the  minor,  it  was  the  duty  of  the  Bank  to  ascertain  that  the 
powers  of  the  transferor  or  assignor  of  the  stock  in  question  were  sufficient  in 
law  for  the  purpoUe  of  allowing  the  tranafers  to  be  made;  but  no  such  precau- 
tion appears  to  have  been  adopted.     Moi^'vcr  the  law  not  only  reaches  the 
niaireasant  guardian,  trustee  or  tutor,  but  extends  also  to  the  holder  of  the 
funds,  because,  if  the  disability  of  the  tutor,  guardian,  4e.,  be  a  legal  disqualiB- 
cation  from  making  any  such  transfer,  and  his  alienation  be  s  legal  and  abso- 
lute nullity  within  the  legally  presumed  cognisance  of  the  party  holding  the 
trust  estate  or  funds,  his  neglect  or  inobservance  of  the  requirements  of  law  for 
a  valid  transfer  or  change  of  those  funds  from  the  minor  to  a  third  person,  iW  ' ' 

facto  would  render  such  holder  a  participator  in  the  wrongful  conversion,  and 
subject  bim  to  the  direct  liability  towards  the  owner  to  replace  him  in  the  situa- 
tion m  which  he  stood  at  the  time  of  the  transfer,  and  as  if  it  had  not  been 
BMde;  and  that  liability  woiild  be  strengthened  if  the  transfer  had  been  m&de 
after  an  opposing  notice  to  the  contrary.  Suck  cases  have  occurred  in  England 
and  been  so  adjudged,  as  in  Sloman  vs.  Bank  of  England  U  Sim.  475  485 
where  the  Vice-chancellor  observes,  « if  one  shew  that  upon  a  given  dav'stock 
^  stood  in  hu  name,  and  be  has  not  authorized  its  transfer,  the  Bank  is  cesiii)nsible  " 

to  him,  that  is  to  say^  the  Bank  must  make  the  account  sUnd  as  it  ought  to 

^^  have  stiood.    This  appears  to  me  to  be  the  true  view  of  the  ease,  and,  aocord- 

^  mg  to  that  view,  there  would  be  a  direct  right  in  any  person  who  was  inter- 

«ted  m  the  stook  in  question  to  file  a  bill  against  the  Bank  of  England  to        ' 

have  any  error  occasioned  by  the  Bank,  covered."    His  Honor  concluded  his 

opipion  by  remarking,  "the  Bank  having  authorised  a  transfer  which  they 

^^  ought  not  to  have  sanctioned  are  themselves  now  liable  in  a  Court  of  equity 

to  restore  to  the  parties  complainant  the  stock  as  it  stood  immediately  before  W 
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"  tbo  trnnkfer."     It    h  true  titat  the  Bunk  of  feingUnd  urn  not  bound  to  louk 
beyond  tho  l«giil  title,  nor  do  thej  take  notieo  of  tVkntii,  otBerwiae,  m  it  ii  Mid, 
ibey  might  be  oharftcd  witli  nil  the  truitM  of  tho  kingdom,  3  Vex.  68,  "bur^ 
"  though  the  Bonk  Statuloe  do  not  make  them  truittiee.of  the  public  f\inda  foir 
"  any  pcriion,  if  thoy  voluntarily  enter  in  their  book*  a  truatee's  aeoouni  thny 
"  must,  under  certain  oiroumittanceN,  Ijcconio  liable  I'or  tho  obligation  of  thoae 
"  truAta ;  they  atand  much  in  the  aanie  relation  to  Block  that  a  dopoaitary  of 
"gooda  doca  to  the  good*,  if  they  have  notioe  that  the  peraon  in  whoae  name 
"  tho  ntook  attuds  fa  not  the  real  owner  or  holda  aubjeot  to  «  claim,  and  they 
"  nevcrthclcaa  allow  the  tranarora  to  be  mode,  they  moy  bo  reaponaililo  for  tho 
"  trunafcr."     'J  Y:  A  Cj)l.  Ex.  209--9  B.  &  C.  130—1  Ruaa.  675.     Ho  alao  in 
general  with  respect  to  stockx,  tho  dealer  wijh  the  party  who  acta  rx  maniaid' 
must  loi)k  to  tho  mundate  to  aee  .whether  he  ia  acting  within  its  scope,  6  Ven. 
211-^1  My.  k  K.,3&1— 7  Moore,  P.  0.  76— aee  alao,  Bank  of  Ireland  vx.  Bvans' 
Creditors,  8  Irish  L.  R.  (N.S.)  280.— The  Bank  of  Kngland,  as  obaervod  by  the 
VicC'Cbancellor  in  Bloman'a  case,  are  only  "the  Parliamentary  book-keepers  of 
"  the  public  funds  without  boing  its  truHtees  for  any  person,"  and  in  this  ret-  ^ 
pcot  are  more  fuvorubly  placed  than  tho  Bank  of  Montreal,  a  Joint  Stock  Bank- 
ing Corporation,  holding  the  investments  of  its  shareholders  as  Its  trading  capi- 
tal, intrusted,  to  its  management  for  the  production  of  revenue  to  theui  individ- 
ually.    The  Charter  of  tho  Bank  of  Montreal,  4  gnd  6  Vict.,  ch,  98,  did  not 
'  ooolAin  thrrelieving  proviiions  of  its  amended  Charter  of  1866, 19  Vict.,  oh.  76, 
in  which  for  tho  first  tim«  appeared  special  enactments  regulating  the  transmis- 
sion of  stocks  in  conRequionee  of  death,  marriago,  &o.,  of  a  shareholder,  and  by 
which  the  Bank  woro  not  bound  to  see  to  the  eicoution  of  any  trust,  whether 
express,  implied  or  constructive,  to  which  any  share  should  be  subject,  Ao.,  nor 
to  the  application  of  any  money  paid  for  dividends,  &o.,  to  a  party  receiving  it 
in  whose  name  the  share  stood  in  the  bank  books.     These  amendments  do  not 
govern  this  case,  but  are  cited  to  shew  that  they  had  no  existence  in  the  Act  4 
and  6  Vict.,  oh.  98,  and  that  no  statutory  relief  had  previously  exihted  sgainst 
even  the  fiduciary  responsibility  mentioned  in  the  amending  Act.     Again,  the 
Bank  of  England  were  not  bound  to  look  be;^ond  the  legnl  title,  ond  numerous 
iQ!<tanccs  occur  of  their  recognition  of  such  title,  such  as  the  authority  an^  tiMe 
of  executors,  because  by  the  law  of  England  in  them  is  the  legal  titje,  they  are 
tho  legal  owners  of  tho  stock,  and  the  Bank  of  Englan^  hare  rightlj^pade  the 
transfers  of  stock  upon  their  requisition,  olthough  the  stock  might  Wvo  been^ 
specially  devised  by  the  will  under  which  the  executor  was  acting.     But  it 
must  be  observed  that  the  legal  title  of  the  executor  and  that  of  the  tutor 
are^not  coincident;   what  legui  ownership  in  his  pupil's  stock  can  bo  found  in 
the  office  of  tutor  ?     In  ttio  oaso  of  Koane  &  al.  vs.  Roberts  &  al.,  4  Mudd. 
Rep.  p.  333,  the  V.  Chan.,  Sir  John  Loach,  says,  "  every  person  who  deals  with 
"  an  executor,  knowing  his  character  of  executor,  has  necessarily  implied,  if  he  * 
"  has  not  express  notioe  of  tho  will ;  but  all  dispositions  made  by  a  will  of 
"  personal  property,  are  by  law,  subject  to  a  prior  charge  for  tho  payment  of 
"  dcbtsjknd  al^a  purchased  of  real  estate  devj6ed  in  aid  for  the  payment  of  debts 
"is  not  bound  to  inquire  into  the  facts, .whether  the  sale  is  made  iiecossary 
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by  tho  •„.unc«  of  debt.,  .od  a»  .  p«„hi«,r  of  fl  -UU  d«,i^  |„  .|d  for    Th.».».or 

he  p.jrn,ont  of  debu  i.  not  bound  to  enquire  into  the  f«oU,  whether  the  mI.     "'^-^ 

"  i»  made  ncocM.ry  by  .he  e,l«U)no«  of  dobu,  bcoauee  ho  hM  no  tdoqu.te  n>e.n«  »•  <»•".'«'— 

•  to  proM-outo  Huch  an  i,„,uiry,  »,  he  who  de.U  f„,  pon«>n«l  aMo.«  i«  for  tho  •.»• 
|-  ream,,,  .biolvod  from  .11  inquiry, with  re.p«ot  to  d«bt«.  Ho  ho-  .  ri^ht  to  .Mume 

that  the  eiocutor  MJbi  in  the  nooo«.ry  cour»e  of  hi.  «dminl.tr.tion,  .nd  it  ia        ' 

•  upon  thu  principle  .ItOKothor  indiflToront  what  di-po«itiona  may  U  made  by  tho 
"  will  with  ro«iK!Ot  to  tho  pcmnul  pro,«rty  for  which  ho  deal-,  for  wheth.-r  it  b« 

'  «pcoifloally  given  or  bo  pnrt  of  tho  roalduary  eatate  it  i.  equally  oharKod  by  law 

;■  with  the  paymont  of  dobU ;  if  it  were  dtherwi*  the  pow.r.  of  an  eiooutor 

would  bo  wholly  inadc«|uato  to  the  adniinintration  of  tho  teatator'a  eatate  " 

In  almoat  all-  partieulura  of  thow  ri^hu  and  powora  of  oxocuton,,  tuton,  are 

without ^rlght  or  power;   true  they  muat  pay/dcbu  if  duo,  but  they  cannot 

coliio  of  their  own  froo  will,  nor  without  tho  obwrvanoo  of  tho  prem^ribod  lo«al 

formQlitiea    nor  oven  then  without  an  exposition  rendered  aatinfaotory  to  the  ___ 

Judge  of  the  ciroum«anooa  of  tho  eatate  and  of  the  ncoowity  of  the  aale.     Mo«M 

p.  145,  ityn,  'ae  Juge  no  pout  pas  iwrnettro  loa  vcntoa  sous  prdtoxu^d'utilitd 

7  ?  T  '•  ""^"•'""'♦f  d"  r«yomont  doa  dottoa  qui  puiasoflt  fairo  aubaistor  |« 

rente  du  bien  du  nunour,-  and  of  course  for  tho  Judge's  decision,  those  dobf 

must  be  shewn  to  exist  as  well  as  tho  mean,  to  be  realixcd  for  their  liquidation- 

PorriArc  Jury,  dn  Digest.;  1  vol..  p.  637-<.  Enfln  pour  empflohcr qui  I'alidHa. 

tion  des  bions  du  pupillo  ou  dos  minours  faite  par  son  tutour,  Ac,  no  soit 

^^  ca^e,  ,1  faut  qu  elle  ait  M  ordonn^io  par  lo  Jugo  qui  en  oonnoisse  la  ndces- 

«.td.-Do  sorto  que  si  cos  deux  ohosos  no  lo  renooatront  pas  on  I'ali^nation  do« 

biona  des  m.neurs,  qui  sont  Tordonnanco  du  Juge  ot  la  n<$oossitd  do  roli,5na- 

^  tion  tollo  alic^nation  est  nullo."     Pothior,  Pandeotcs  lo  vol.,  p.  251_"  Pour 

quo  It  vonte  des  biona  du  mjneur.  faite  on  vertu  dun  ddcrot,  ot  pour  aoquitter 

dos  dittos  ou  pour  tout  autre  motif  d'urgonce  aoit  valide,  on  requiert  le  con-    . 

cours  do  quatre  ohosos.     II  faut  lo.  quo  lo  d&rot  soit  rendu  par  un  Mogia- 

trat  competent;  2o.  que  le  A^istrot  I'ait  rendu  avec  connaissanco  do  cause: 

Jo.  quil  ne  sou  pas  obreptioe,  ot  4p.  qu'en  vendant.  le  tuteur  n'en  ait  pas 

^^  ddpassiJ  les  bornos  du  ddcrot,"  and  Ferridre,  des  Tutollcs,  p.  233-"  II  fiut 

^^  onfin  quo  lo  Jugo  ordonne  que  lo  contrat  do  vento  sera  passd  et  la  raison  lo 

^^  veut  de  memo,  oar  dds  quo  la  vcnte  doit  otro  faite  do  lautorit^  du  Jugo  il  ne 

\^?i  "'"'''  ^^  ''""**  ^'"'•"''^  "**  "i""  •''  ''"8'» ''"''  Prononceo."  ,  The  legal  title 
onhe  fetor  ,s  merely  that  of  a  simple  adminintrator  as  already  stated  for  the 

property.  '  Lorsqu  il  agit  hors  de  ces  pouvoirs  il  cease  d'otrel  t£ur  quoiqu'il 
"enprennelaqualito."  D„ranton,.No.  1064.  It  would  be  Ute  oJ  tZto 
urge  further  reasons  for  shewing  that  the  tutor  does  not  posseJa  tho  legal  title 
ascribed  to  the  executor  by  the  English  law.     But  even  this  adlitted  ,«wor  of 

iLTK-?";  \""'  '°  °"  'T  "'•"*  '^'"^  P«"«'"«  treating  Vith  him  from 
.1  ??if  "f^  ^  V",.  T*"*"*-  ^"  *•*'  '"'  ""^  °'*«'^  «f  K««ne  &  •»>■  Robarta  & 
tA,  4Ttfadd.,  the  Vioe-Chancellor  further  remarked,  "Every  person  Vho  «c<,uire8 

«  r^"te*'.  ^  'u*""''"^  of  trust  in  th,  executor,  is  responsible  t6  those  who        ^ 
wentilWaAjpder  the  will,  if  he  is  .party  to  the  breach  of  trust.    Generally       '  * 
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I  %i  mi  Umm*  »  party  to  tb«  brtMh  of  troat  by  baying  or  rwtlf. 
fbr  motKi'/  *dt%timi  to  th«  aKioutor  at  th«  tim«,  tny  part  of  th« 
wtttitliar  K|Ki«tioallj  |^v«a  by^lho  will  or  ethnrwiM,  bcoauw  the 
"  Mit  or  piad^i  ia  bold  to  b«  primi/mi*  iMtaistont  with  tha  duty  of  an  eiMutor. 
"  Gcoarally  ipaakiog,  b«  <Joaa  baooma  a  party  lo  tha  breach  of  truat  by  baying  or 
^  r«c«if  ing  in  pledge  »ny  part  of  (ha  paraonal  nsacta,  not  Tor  niooay  adf  anqad  a^hfi 
"  Um«,  bat  in  aaliaflicti&P  of  hia  priTita  dttbt,  becauM  tbia  aala  or  pladgo  ia 
''  pri**d/mi«,  inoonaiatant  with  tho  <M%j  of  an  aiaootor,*'  and  finally  oonoludaa : 
'*  If  •  tarty  daaling  with  an  civcutdf  ibr  llie  praonal  aanvta  paya  hia  innnoy 
"  to  the  oieoutor  ao  (hat  it  may  bo  applied  lo  tho  pur|M)aoa  uT  tha  will,  ho  ia 
"  not  raaponaibia  for  tha  asaoatoi^'a  ini»-applioatioD  of  it ;  bat  if,  ia  daoling  with 
"  tha  exeoator,  ha  doM  in  truth  (lay  hia  nionoy  for  th«  private  parpoaaa  of  tha 
"  eieoutor,  ha  ia  equally  a  party  to  tha  brunch  of  trnat  wliathor  he  appliea  hia 
"  money  to  the  private  debt  of  the  esooutor  or  to  tho  pivato  trado  of  the  eie- 
"  cntor."  Thia  dlafiiifUon  ia  adopted  by  a  luto  aathor,^Mr.;,Qrant,  in  hia  trea- 
tiae  on  Dnnlting,  pjS&l.  It  ia  quite  oonaiatunt  with  rcaaun  and  luund  argument  ^ 
to  apply  (liifi  dintiuotion  unroaorvudly  to  tlio  tutor'a  ounduot  in  tbi«  ooae,  in 
which  it  cannot  b{b  doniod  that  the  tranafeiij,  wero  mndo  fur  hia  privato  dobd 
and  private  trade!  and  that  tho  allowanoo  of  tlioae  tranafera  waa  made  j|||V  the 
liank  knowing  thoi^  purpoao,  and  thereby  bcuominj^  partictp$  criminii  in  tnoao 
illegal  tranafura. 

In  tho  oxaniinati(in  of  this  oauao  I  have  curiHidurod  it  by  tho  light  of  Kngliah 
jariaprudonco,  aa  weN  aa  by  that  in  force  iu  thia  Province^  not  only  became  of 
ita  applicability  in  reason  and  aaainiilation  in  principle  to  our  own  civil  luw,  but 
bcoauHO  practical  queationa  from  banking  openitinna  nnd  incidcutli  in  thi)i  Pro- 
vince rest  more  olo(oly\fqjr  elucidution.ottp  Kngliith  thiin  French  law.     Seoioff 
then  upon  tho  whpio  matter,  that  tltit})<inin>>iorred  alinrca  wore  of  th&t  deacrip- 
tion  of  minor'H  property  Which  tbo  tutor  0(iiuld  not  of  hia  own  uutliority  oliena^e, 
fliat  hia  octutil  alienation  of  tlioui  was  an  ubsoiuto  nullity  and  gave  rij^lit  to  their 
rovcndicntion  and  tha^  ofUheir  profits  and^diyidonda,  "  I'aliination  Hunt  nuUe 
*'  le  pupil/e  a  It  droit  tie  \eien<ilqucr  la  chmv  ttlilnie  et  »ei  fruiu,"  that  the 
Bank  hud  been  culpably  noglipcnt  in  allowing  the  tronafcrs  lo  be  made  and 
'   porticipating  in  the  wrongful^  a<5t,  giving  tborcby  a  direct  action  ogainat  thcm- 
Vleh'Cfl,  not  only  to  replace  the  respondent  iu  her  original^poaition  of  sharoliol- 
V^r  of  tlic'shares  iti  question,  but  alno  (b  pny  to  her  tho  profits  and  dividundii 
orising  from  them  sincQ  their  unautl^orizcd  nlionation ;  seeing  (hat  the  rc^pon- 
dents  nro  justified  in  treating  th^se  tranafi^rs  as  if  they  had  ngHl|k^iiud^  and 
as  if  tho  stock  were  still  standing  to  t(H|kKcount  of  the  c'^'ot^SnBHnk'ioi 
'  Shnson  in  the  bank  bodks,  the  judgment  of  thu^^Court  bcljHHHR|||Pilie 
,    respondents,  under  the  pleadings  and  evidence  of  record,  is  correct  and  should 
'(|k)  affirmed . 

*||o*J*BiET,(C.),A*.J. : — II  n'y  a  &  decider  qu'nne  soulo,  mais  unetr^impo^ 
*'*^^*^^''"'"'J!n,  l8J)Ius  importante  qui  se  soit  priSsentee,  dopuis  longtemps:  elle 
n%^)]e  intcresse  les  enfuos,  elle  tient  ik  I'ordre  m^mo  de  la  sooieto, 
r  Ln  voi^ .'  Un  tuteur  pcut-il  sans  auouno  formalit(?,en  verta 
revolt d^da  Ipi,  sans  avis  do  purons,  sans  I'uutorisation  du 
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sot 


in,  tfii«^0r|  oa  aatraatnt, 


J  Of*.  *  MM  B4Mtril4,  vwiir*  on  ■liiotr  pw 
<Jm  Mtiona  (la  I}an<|u«  <lu  pupilU  ? 

€^     VoW  Im  fiiitt  prinoipaui  <|u  U  imprl.  dn  ««tMUre 

Fj.0  Joh«8l»«on,  M.roh.nd,  d.  Mob^rd.!,  d«dii.  ,.</  i^te,l.,t,  le  f  M«»  . 

tro«r.l«nt  Sf  .olbn.  d.n.,  |«  cplul  d.  I.  Ba.u.ua  de  M„„tr^,|  d«  BO  LTm 
cb.q„o,  f«rm-«t  £IBOO  d.  o.piul.     Llolim^^  .,»  «.  ^„,«  n^Hliire,  A  «.«.«•  ' 
p«r  l«  con.NtJk«^U^«  d«  Mr.  Hlm«,o,  .t«,  fi,u«  D««,  M.  ^rif  EMooowi 
Uarroo  ^^^^l^,J^  T  "v-U  ciolu^ion  ^o  <x>mmunaut4,  Milt.  Hlmwo  «faU  A 


TTi*  Hank  «f , 
•liMMInMo*. 


"'i£^ 


trt«r,  K5 


lyJ>i»»B,  !■  propri4Ul  da  3U  latioot  d«ni  In  Ilnnqua,  d,mi]\ 
?K  *"**'  '"*'"*  ^^^'^"  '""'"''  luinauro,  'par  Archibald  CiimpbolU 


''^ 


.raot  la  ^inorit«  de  Mllo.  Simoon,  ooi  bioni  fUrent  tdminii^t,  wo«rtff». 
hoot,  p«r,H,gr.nd'.B«r«,  Md.no  Ilarrop,  puli  pir  M.mtVe  Ndme  Vfo  Hi,»m,«,& 

r«'i«  rf  >     M    '.  '^-  '^""'''"  '"'  '^•"■P*""     **'»"  ^"l.  0*'^  «•  4  8Tt«"»br, 
18-8,  Oborlea  M.  DolWe  encore  k  alora  Tuteur  d«  Vlnlimie,  vcndit  0  do  coi" 

«ct  00.,  &  •ub.fiucmmant,  touloa  lea  autrea  jtimjuA  U  dcr.iiire,  «aD.''auaune  ob. 
>    J«"«n  «!«>'«  port  de  U  Ban(,ue,  A  malgr*  une  notiflction  qua  lul  At  f.Ire  par. 
Notairo,  Kobort  81m«on,  Subrogd-Tuteur.  iDformant  U  Banqiio,quo  Charlea  M 
Delisie  nvait  Imtontion  d'ali^iner  c^^^m,  &  qu'il  n'tvait  au'oun  motif  pour  le   " 
fairo,  &  la  re<,u6rant  en  cona^Jquonool^Pw  refuser  A  onr(<gistrer  ou  recounaUr« 
&  congontir  autun  tranaport  do  oe  genre. 

Lo  12  Soptombre  1867,  Ait  intont<5o  r»otion  dea  IntimAs,  pourlo  roooavro. 
mont  dea  dividcndea  <Joh««  depuiH  le  d<5ci»  do  Mr.  8impon.  lea  Intimtf..  ne  tenant 
comme  de  raiaon,  auoun  oompte  des  tranaporta  on  ventda  de  ooa  aotiona  ou'iU 
traitoiont  eonimo  dea  nullitds.  . 

U  BuD(,uo  r«?|)ondit  &  ootte  notion,  par  une  Eiooption  Pdremptoiro,  &  pnj- 
tcndit  cntre  autrea  ohoaca,  que  lea  transporta  dea  aotiona  en  queatioo,  i^  divora 
individuB  y  nommds,  effoctuda  par  Charlea  M.  Dolialo,  alon|  Tuteur  de  Mile. 
Nraion,  miDoure  et  non  mari<?c,  &  ayant  en  con«5qucnce,  le  oontr6le  et  I'adrai- 
nistration  do  aos  biona,  dtaiont&  wat  Wjpilomont  Mu,  et  Qnt<Jt<!  eni^jjiatnSa  duns 
Ic  livro  tcnu  par  la  B.in(|uo.  ' 

LAppoliint  produiaitaussl  ttnoi)rf/en«fl  «»/«<>. 
^^>«  ^moen  np6eia\0H  jftr  Ics  Domnndoura  Hulvirent.     Le  droit  du  Tuteur 
■PttnBportjr  niiisi  ooa  notions  out  ni^ ;  lea  transports  »ont  <,ualia68  de  froudu-' 
^ux  &  nula.     Cos  r<5ponse8  Boot  ddtuilldos,  oomihQ  on  pout  le  voir  en  y  r<5f^rant. 
Dans  la  sccondo  do  oea  R««ponscB,  on  invoque  la  notiBoation  faite  4  la  Banque, 
de  ne  pas  so  dessaisir  de  c«s  actions,  qu  il  n'y  avait  auoune  n<Soe8sitd  A  cot  dgard, 
i|m  put  justifior  le  Tuteur  de  les  cdder.ou  twnaporter— 
Telle  est  la  oontestatioa,  ^  j- 

11  est  en  prouva  dans  l^us*',  que  Dfillsle,  le  Tutenr,  <5taii,  lorn  de  cea  trans* 
porta  d'aotiooB  do^Biuwufe,  da^i  un  6at  pomplet  d'insokabilit^,  laquelle  ^tait 
notoin;»^&  quo  la  Banque  le  Bftvait. 
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'^M^^i'^^     ^'  "^"^  •'»PoH«nt  deVenqu^rirsUkJugtmeot  rendu  par  j&  Cour  de  proniioro 
pif.\I","  •"■'      Instanwcst  on  n'est  pas  bicn  6<nM^    .,  ^ 

l5.JUuv..,im^o4.     gudfl^ontlespouvSiraduTutaurri^u'e^-il? 

'\  /.«'"        II  n'ost  qulun  siiurIo  adminislrftteur ;,  ses  pouvoirs,  par  consequent,  ne  pc«vopt 

pnsoxv^der  iH5ux"d'uii.-adimB'i.<|tra^»uri^ ■* 
~"^     ,„^,       "  I/O  Tutciir,  dU'J^oiuat,  Celuif^qimon  coiumet  Ic  soin  do  la  personne  ct  dcs 

bkMisd<imin*ur;  ct'Cette  cliarge-sappelle  tuteUe,«VHt-i-dire,  roDgagei^^ 
j»rcndro^soin."  *  , 

"  Lq  Tut^ttrn'a  de  pouvoir  que  pour  cogserver  le  bien  du  niincur,  et  nonpas 
.,        luinuirc.";).  412.  (-£(/»».  80,  /. /.)    _     -^  ,j> 

"II  no  peuUenfin  erapircr  dn  ricpj,  la  Audition  du  mihcur  qui  est  ecus  sa 
charge."— ;).  410.  7 

Voici  inaintenant,  en  qucl(i|^os  mots,  I'liistoire  &  I'oxpox;  do  toute  la  Juris- 
^        prudence  Komaine  et  Franrjaise  sur  cettc  injportante  question ;  c'est  Domat  qui 
parle:— 

"  Par  Fancien  droit  remain,  le.  tutcur  n'dtait  pas  soulement  obligd  de  faire 
vcndre  les  meubles,  mais  mOme  les  niaisons,  i,  cause  du  p<5ril  des  inccndies; 
domus  (vel)  <fUw  res  pcricnio  mhjcctir.  Z.  5  ^  Of// dr  adm.  ct  per  tut  4,' 22 
€od.  de  adm.  tut.  L'Empereur  Constantin  d«ifendit  de  vcndre  aucun  immeijiWc, 
III  meme  les  meubles,  qu'avec  connaissance  de  cause,  et  ordonnanco  du  jugd,  a 
la  reserve  des  habits  et  desanimaux  dontl'usage  n'iStaitpasn^ccssaireaumineur, 
"",  >  lu'Jl  permit  de  vendre  snns  ordonnimce  du  jugc.  22.  Par  I'ordonnanco 
•d'0rl4ans,  art.  102,  les  tuteurssont  tonus  aussitot  apr6»rinventairc,  defairo  ven- 
dre par  autorit<S  de  justice,  les  meubles  p^rissables,  et  d'emplbyer  les  deniers  en 
rentes  ou  heritages  de  lavis  des  parens  et  amis." — pp.  415,  416. 
•  La  seule  exception  qu'on  trouvc  dans  le  droit  noiiveau,  et  encore,  cVst  en 

vcrtu  d'un  d^crct  du  25  Sept.  1813,  c'est  que  "  les  mineurs  ou  interdits  sont 
^         dispenses  desVorm  ilitus  ordiuaires,  quand  ils  n'ont  qua,  -vendre  qu'unc  seule 
uction  de  Banquo."  •  , 

V.  aun^ Zacharid-,  Cour.s  de  droit  Fran^ais  t.  6.  No.  687,  p.  654. 
A'oici  9e  que  dit  Duranton  {Dro't  franrais,  t.  5,  p.  544)  en  parlant  de  la  loi 
\  du  24  A^ar?  1806,  rclativemcnt  a  la  cess^ion  ou  transport  des  rentes,  soit  sur  I'dtSt, 
3oit  siir  particuhers. 
^  "  Les  dispositions  de  cette  loi  ont  eto  appliquees,  par  decret  du^5  Septembro 

1818,  au  cas  ou  le  mincnr  serait  proprietaire  d'actions  de  la  Banque  de  France : 
*  s'il  n'cn   a  qu'unc,  ou  s'il  a  dans  plusieurs,  un  droit  n'excdifaflt' pas  en  totality 

-       une  action  entiore,  le  tuteur  iwut  en  faire  la  vente'ou  le  transport,  sans  autoritd 
du  conscU  de  famillo."  '        . 

Chaque  part,  comnie  on  le  sait,  chaque  part  ou  action  de  la  Banque  de  France 
est  de  50  francs. 
'  ^AuNo.  587,  Durantondit:—  '.  ^" 

"  Avec  I'autorisation  du  conseil  de  famille,  le  tuteur  peut  vcndre  et  transferer 
les  rentes,  soit  sur  I'Fltat,  soit  sur  particuliers,  exc(;dant  cinquante  francs  de 
reven^,  ainsi  que  les  actions  de  la  Banque.  (3) ..  Pour  celles  air  dessous,  il  n'a 
pas  meme  besoin  d'autorisation ;  mais  il  ne  doit  aussi  les  vendre  que  comm^ 
dl  a  «Jt<5  ditau  No.  SJ54  et  suivant."  '  \^ 
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MaiH  encore,  nWce  que  dans  un  oaade  ntfoeesit^,  cardit  Domat  "  r.dmi„i-. 

tra  .on  du  tu.eur  B'dUnditoutcequi est ndcessaire  iu  utile  aVSur-'^^^^^^^^^ 

II  n  est  pas  hors  de  propos  de  s'arrfiter  quelques  instants  i  une  in.^r 
p.ge  de  1  Wlent  ouvrage  de  M.  De  Molombe.l  7.  p  373  "" 

dXr.^^^^^^^^  etla  th^oriedesattributionsct  des  pouvoi. 

11  part  du  principa :  Tutor  qui  tutelam  gerit,  quantum  ad providentiam  numL 
lanm,  dom.m  loco  fMetur.    (L  27,jff:de  adrnmist.  ,„^  ^/'^^^'''^"''«'»/'«/«^ 

Mais  A  la  page  378,  il  arrive  auprincipe*^  ' 

.^P^jorfnuru  loco  Habetur  quumrem  admcnistrat  non  quumpapillurn  spo- 
(lai.     {U.l,%3,ff  pro  emptore.)  x- x-         «v'" 

pr^:t::.^^"f ^'  ^"""  '*  -"'"Vl«V  Be.ble  ftit  expr.s  pour  U 

il^rT^^T  """^^^  '^"''  *'*'*^"  P^y^™^"'  ^'  ^  dctte  personnelle  que  le 

uteur  a  c^d^  a  son  propre  cr^ancier  une  er^ance  du  mineur, 'le  tiers  devra  .lo^ 

ausrt  craindre  cetto  objection,  que  le  tufeur  n'cst  pltfs  dins  son  droll  IZ 

r  ,      "  """"  inierets.    oar  encore  ude  fois,  si  e  tuteur  renr<?<iPn(»  !» 

:'::;;^Lr  ^^-"^  ^-^^'^^  ^  ^'-«'  -  ^^  p»ur  r^rr;:::. 

ITlui  SJeT    •       """,  """''*  ^^  ^  ^'"'  *''''«•''  «'«^P0^  """  volonta^re  . 
ment  lui-meme,  &  voir  annuler  cet  acte  centre  lui  •  ' 

etSfWn^JLr    **"     ?  «>nfnt,  Itque  les  tiers  feront  tresbende 
TSv  J*  u   ''''''^''°''  ""«  autorisation  du  conseil  de  famille." 
igpMoJombe  ajoube:-^ 

Je  n'ai  introduit  ici,  cette  dissertation  de  M.  Demolombe,  qffe^ur  fuire  voir 
que  ce  savanl^jurisconsulto,  tout  en  s-eflForjant  de  combattr  tSe  "  ha 
monise  avec  nos  lois.  est  vaincu  par  lui-mL  :  il  ne  pent  r^^rtvZ^Z 
^:^^^^^^^  *^^-^Mu'il  finit^par  avor  ItL^ ^^ 

a1  ^^T^  ¥^'l  .'^'  P'""""  ^""^  ^'"""  «^partenant  A  son  min/ur,  il  rie  tutir^ 

SinguH^re  anonidie  que  serait  celle  qui  riulterait  de  ce  que  le  t^eur  qui  ne 
etdelesperdre,  sansyetreautoristfl  ^ 


TbeBtnkor 
MoDtreftl. 

,,  Vi. 

r'.JaneSlmioik 


Au  reste,  toue'ce  qui  preedde,  est  en  parfaite  hannonie  avec  notre  droit  da 
^ut  s  en  convjiingrf  en  nwnnrnnt  au  Tra(6  Ju  iM.^«gae»r8ur- 
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pays,  comme  on  pent  s'en  convnincre 
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ThaflMkof  4es  Anciennea  Loisdu  paya,  p.  129— aur  I'Art.  63,  tit  IX,  des  Tutollea  et 
**'";r'-  Curatclles. 
K.J»aeaimion.  <<  £^  fcuteurs  ct  carateurs,  dit-il,  sont  dtablis  pour  oonserver,  et  non  pour 
alidncr  les  biens,  qui  ne  peuvent  tr^s-certaiDement,  suivant  la  loi,  gtre  affect^g 
et  aliiSnds  que  pour  I'aTantage  des  mineurp;  et  qu'il  est  de  droit,  que  la  raison 
de  I'alidnatioD  doit  Stre  proav^e  et  autori8<$e  par  ddcret  du  juge.  C'est  le  sujet 
des  titres  au  Digeste.  De  rebus  eorum  qui  sub  tuteld  vel  curd  sunt,  sine  decreto 
judicis  non  alienandis  vel  supponendis ;  6t  ivi  Code :  De  proediis  et  aliis  rebus 
minorum  sine  decreto  judicis,  non  alienandia  vel  obligandis." 

Si,  apr6s  avoir  consult^  des  autoritda,  on  se  livre  tant  soit  peu  au  raisonnement 
n'est-il  pas  tout'oaiurel  et  suivani^B  bon  sens,  de  se  demander,  quelle  logique  ij 
y  a  ii  dire  que  celui  qui  n'a  que  looin  d'une  chose,  qui  n'cn  a  que  radministra^ 
tioD,  qui  doit  conserver  cette  chose,  a  droit  de  rali^aer  ?  La  aeule  modification 
qu'on  puiase  apporter  k  la  rigueur  de  ce  principe,  mo  parait  Stre  la  n^essit^, 
mais  une  veritable  n^cessitd,  dans  I'intdrdt  du  mineur.  Et  encore,  il  n'est  pas 
laissd  au  tutcur,  qui  n'a  que  le  soin  de  la  chose,  de  juger  teul,  s'il  y  a  n^cessite ; 
il  n'est-  pas  mSme  au  pouvoir  du  juge  aeul  de  decider  &  oet  ^gani,  il  faut  qu'uoe 
asaembl^e  de  parcJite,  en  decide  en  oonnaissance  de  cause,  et  o'est  sur  oet  avis  de 
parens,  que  le  juge,  soit  en  Tbomologuant,  ou  en  le  rejctant,  statue  finalcment 
8ur  cet  important  objet.  . 

Si  am  termes  de  I'Art :  102,  de  I'Ordoe.  d'Orleans  (Charles  IX,  Janvier, 
1560,)  le  tuteur  est  tenu,  aprds  inventaire  fait,  de  faire  Vendre,  par  autorit^  de 
Justice,  les  meubles  piristablet,  ohMgS  qu'il  est,  toatefois,  d'employer  en  rentes 
ou  h^ritag^j  ^ar  avit  de  parens,  les  deniers  qui  en' proviennent,  cpmment  peut- 
on,  Berieusement,  pretendrie,  que,  sans  assembl^e  et  avis  de  pareps,  il  soit  en 
droit  d'ali^ner  des  actions  de  Banque,  k  un  montant  considerable,  placdes  14  i 
perp^tuelle  demeare,  pour  ainsi  dire,  par  un  pdre  pr^voyant,  pour  assurer  I'exis- 
tence  a  sa  fiUe  mineure,  et  qui  sont  bien  dloigniSes  d'Stre  p^rissables,  assur^ment. 
.  ,  La  tentative  quo  Ton  a  faite  d'assiniiler  les  parts  ou  actions  de  Banque,  aui 
rentes  oonstituees,  et  I'argument,  qu'on  a  voulu  tirer  de  I'autorit^  qu'a  le  tutcur 
de  recevoir  le  rembourscment  du  capital,  vient  <Schouer  en  pfesence  de  la  toute 
simple  observation,  que  par  la  loi,  non-seulement  il  est  autorise,  mab  il  est  tenu 
de  le  recevoir ;  ce  payement  n'est  que  I'acte  du  d^biteur. 

Dans  I'hypoth^se  mSine  de  la  nature  meuble  de  ces  actions,  toutefois,  elle  ne 
sont,  et  elles  n'^taient  pas  plutSt,  p^rissablcs  lors  de  l'ali4nation  qu'en  a  faite  le 
tuteur ;  en  sorte  qu'ili  ce  compte-i^  memo,  il  n'avait  aucune  autorit4  quelconque 
de  les  divertir  de  la  sort e,  de  leur  destination. 

Quelle  ne  serait  pas  I'injnste  et  la  ridicule  anomalie  de  ce  proc^^  t  Un  tuteur 
n^peut  pas,  sans  avis  de  parens  et  du  juge,  aligner,  m6me  d^ans  Tint^rSt  du 
mineur,  un,pouce  de  pcopri^te  immobiliere,  le  mineur  f&t-il  mSme  immensement 
riche,  et  il  aurait  le  droit,  sans  autorisation  d'ali^ner  les  seuls  moyens  d'ezis- 
tence  qu'un  pdre  aurait  assures  k  son  enfant  I  C'est  absurde  I 
x^  Quant  a  la  Banque,  elle  n'a  aucune  excuse  k  offrir.  EUe.avait  6i6  avertie, 
elle  connaissait,  d'ailleurs,  Tinsolvabilite  du  tuteur. 

II  ne  faut  pas  s'imaginer  que  parce  qu'il  importe  que,  dans  le  commerce,  ces 
tlragsporta  d'aotions  do  Banqnes,  se  puisscnt  effeotuer  facilement,  que  par  lA  mSme, 
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lit  ^'i  'TT  '"^""'"^  >'''^'»«»tration  dcs  mineats,  s^nt  effi.cde,,  ot  que 
sous  le  pr^^tcto  docommercer  et  d'aglotcr,  ks  tuteurs  auront  en  leur  pouvoir  de 

pun  ment,  la  ma.n,  u  do  pareil,  n,an6gcs.     Quon  «e  d^Jsabuse  laWssus,  ct  qae 
ehaun  apprenne  qu  .1  y  a  dcs  lois  qui  protc^gent  Ics  mineur, ;  ce  sotk  nos  lois  jc 
;i  irZ:'!?'""'  """^  r''''  '"  P»^«.f-J"^--rre;periencedcs2 
des  B.,nque8,  ne  sent  pas  encore  asscz  puissans  pour  renverser.   Les  Tribunaux 
tJrrer     r'"  -boulevard,  qui  8oppo.seront,.il  fuut  espdrer,  Tve 

r:    ,  •       .^"'"'"r"!^"*  '^''"Screu.,  et  aauront  teni.  «ne  main  Lu.o  u  ce 
f|ue  ces  lois  soicnt  exdcutecs.  •■•"  »  ui 

Je  8ui8  done  d^avis,  que  le  jugoment  de  la  Cour  d^J'-lre  instance, 'si  sa-^o 
«.  b^en  motive,  e.  bicn  fonde  en  loi  et  en  jpstice,  soit  eonBrmd.  "'  -  . 

n>^7rTl-       .1 '""""'"  *''«J"^g'»«'»*  «f  'ho  Court,  but  for  diflFurent  motives 
(mot,/,)  from  those  mentioned  by  the  Superior  Court. 

It  seems  to  me.  that  the  only  question  to   be  decided  is :    Can  the  tutor 
«,^oja  an  authortzuion  by  a  j.dge,  and  a  conseil  <ie  f.mille,  transfer  b^nk-' 

4mt-^M'  "  ""T       ^  ""'  "''''"•  ^"'"'^'y'  »"  t*™*  has  been  said  aV.out 
■>  St"'  ?  tutors  insolvency,  which    wa*. given   to  the  Bank.     The 

^^Et^"'w      ""^      r  '  '?'''""°  '"''  '^'  circumstances  and  conduct  of 

'  TT^  ^,        '\""  "■ ""'  J"'*'"''  ""<*  ^'"^"'^^  his  conductlis  good  or  bad 

to^h^R    V  "?'""  *",^''-'*^''-  ^'  »«  -t  f.r  the  first>sselbv  to  s^p 

nto  the  Bank  and  say,  that  the  tutor  is   not  solvent,  and  is  i« providently  or 

rauduen  ly  disposing  of  his  minor's  property.     The  Bank  would  say  -.JZ 

IS   he  tutor,   and  must  be  acknowledged  as  such,  and  we  must  therefore  do 

what  he  req„.res  so  long  as  his  requirements  are  within  his  capacity  of  tutor 

>ou  say  that  he  is    nsolve„t,;and  that  it  is  dangerous  to  allow'him'to  h and" 

h  s  property,  wel    then,  present  a  petition  to  the  Court  to  do  away  with  hil 

utorship  (e„  desliualon  <le  sa  tuteUe)^    There  are  forms  of  action  by  whL  a 

u^  may  be  deprived  of  his  tutorship,  and  ^hile  such  an  action  wa' ^ndhig 

e  ^ui'^htfd  b    r^-f  ^^f"'  ''  ^""'^'^  "«'"«"  «"  *he  decSon  oT 
the  tourt  should  be  obtained,  and  in  the  Meantime  place  the  monies  in  the 

but  while  this  action  ,s  pending  we  will  assume  no  resp^nsibility<^ 

The  sole  question  here,  I  repeat,  is  whether  a  tutor  without  authorization  has 
the  power  to  transfer  shares  of  Bank-stock  belonging  to  a  minor  ?  ' 

Under  the  Boman  Law,  the  tutor  had  the  right  to  sell  moveable  goods  only 

mXoT:^r' '''''■    ^-•'^P-''-'-™  perfect  tha!  the  C:^^; 

_  (Prom  ni^ise  in  the  Court,  and.  the  rapidity  of  the  learned  judge's  utterance 

the  reporter  ^s  unable  to  catch  the  ne,t  fe/following  «en  Jces")  ' 

.h*f  fr  u    '  *'*'  ^^^  ""'  "^enlated  by  the  Ordonnance.     It  is  evident 

Tt:^::^t^'^^''-^^     unfortunate,,  that  .wdia  no;      . 


Tlipflankor 
■MoBtroal 

v».       '11 
•'aiU'8lin«on. 


fberw 
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of  marked,  but  yet,  whoD  I  am  asked,  what  arc  the  duties  of  a  tutor?  I  reply, 
simd^  those  of  an  aduiinistrator.  llo  Ran,  therefore,  no  right  to  change  the 
in^tmont  of  money. 

ITx^^^or  hns  not  done  wronp  in  this  case  bixnime,  na  it  is  statorl  in  IJie 
judgment,  the  Bunk  shares  are  reputed  renl  property,  for  there  h  our  own 
statute  to  any,  that  they  are  fo  bo  reputed  permntil  property  ;  and  this  for  all 
purposc.o,  as  fof  successions,  and  thclike.'  But  the  explanation  is  to  bo  found  in 
I'roudhon's  Tniiti  dii  Domaine  de  In  Proprlef^,  in  wliich  ho  shews,  that  tbo 
tutor's  power  does  not  extend  to  the  disposal  of  property  wiiich'  produces 
revenue.  Many  authors  under  the  old  law  allow  tutors  the  rii,'ht  of  disposing 
of  property  which  d(H;s  not  produce  revenue,  and  even  tlw  receiving  of  moneys 
placed  out  at  interest,  which  may  fill  duo.  But  the  latter  example  does  not 
aipply  to  the  present  oasts.  The  iuvestuiont  here  was  of  a  pernia|jent  kind,  and 
had  been  made  by  the  father  for  the  purpose  of  producinj;  revewie.  The  tutor, 
therefore,  had  no  rijrht  to  change  the  investment  thus  selected.  Proudhon  even 
says  that>-the  tutor  cannot  sell  very  precious  Dioveables  without  authorization 
and  a  coiistil  de/amii/e,  and  that  ho  must  not  change  the  investments.  There 
was,  doubtless,  perfect  good  faith  in  this  ca.se  on  the  part  of  the  Bank  ;  but  the 
tutor  was  not  authorized  to  make  the  transfers,  and  the  Bank,  in  permitting 
.the  transfers,  having  wronged  the  mincer,  the  action  wjs,,  in  my  opinion,  jf  ell 
founded,  and  the  judgment  ought  to  be  confirmed.  / 

La  FoNT^NE,  Cn.  J  :-^Uneseule  question  seprt^senie  dans  ce{^teiCauso,mai.s 
die  est  3e~l5^  phis  jiaute  importance;  elle  intdresse  vrveuient  la  socidt<;,  plus 
partiouliorement  la  cUtsse  dcSTnineiirs  auxquels  les  loi^  accordent,  et  avec  raison, 
uao  protection  toute  partiouliere.  ^~~~^^        / 

Un  tuteur  (surtout  un  tuteur  notoirement  insolviSiIg  efc  en  ddconfiture,)  peut- 
il  A  son  grd,  etsans  observer  auounc  formality,  vendre  lea  parts  do  Baaque  de 
sa  pupillc?  '  ~^- 

Charles  Michel  Delisle,  beau-p^re  de  I'intim^e,  ct  son  tuteur,  vend,  pendant 
sa  minority,  trente  actions  dans  le  capital  de  la  Banque  de  Montrdal,  formant 
£1500,  et  appartenant  a  I'enfant  mineure,  comme  h»5riti6re  do  son  p6re,  feu 
John  Simson.  II  fait  cettc  vente  pAvement,  sans  .avis  de  parents,  et  .sans  autori- 
t6  de  justice,  II  dtait  alors  insolvable  eten  deconfiture,  de  mani^re  que  les  £1500 
•(principal  et  int«5'r6ts)  soht  perdus  pour  sa  pupille,  I'lntim^e,  si  la  vente  est 
maintenue.  La  Banque  de  Montreal  connaissait  le  fait  de  I'insolvabilit^  et  de 
la  deconfiture  de  Delisle,  lorsqu'elle  enregistra  dans  ses  livres  le  transport  qu'il 
\avait  fait  des  actions  de  I'intinii^e.  II  lui  ayait  4t6  pn  outre  notifie  par  ecrit  dfr 
la  part  du  subrog^-tuteur  do  I'enfant,  de  ne  pas  payer  a  Deli.><le.  Dans  ces  clr- 
•Constances,  le  transport  est-il  nul,  et  s'il  est  nul,  la  nuUite  est-elle  absolue  ?    ' 

"  Par  lo  droit  des  Pandedtes,  la  vente  de  tous  les  meublcs  du  pupille,  et  de 
ses  maisqns  do  ville,  ^tait,  pour  celai  qui  administrait  la  tutelle,  uno  charge 
principalo  de  sa  gestion."  ' Pandectes  de  Jiistinien,  par  Pothier,  traduites 
])dr  BrSard-Neuville,  tome  0,  p.  513. 

"  Mais  Constantin  d^fendit  de  vendre  d'uutrcs  biens  des  piipijles,  que  ceux' 
qui  etaient  susceptibles  de  dej  4rir  par  I'usage,  et  les  animaux  euperflus.  lb. 
ja.bii,ettonie  lQ,p.2S1.  ■ 
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1  auton.d  du  Juiro,  h  plus  forte  rniHon  devait-il  y  avoir  recours  Z^UvZ^A 

dtrZlr^   d«dm.n.8trer;  or  vendre,  ce^n'est  plus  administrer.  II  „e  peut 
do  c  p«8  d  re  que  la  disposition  des  meubWlui  appartient,  a  moins  oue Tne 

"_ Nanl.  <lo,  effcts  du  pupilie,  1«  tuleur  es.  ollW  de  mure  »n  .ll.„,i  „  A 
™™eel„,pe™..J.4«i.„™.i„.„.i.bie„  dWori«  d»  joge    t.i'1  te 

aecre^ ,  maisa  I  ^gard  des  meubles,  ^cept^  les  meubles  pr&ieur  qui  tiennent 
I.eud.a.»euble8.aussit6tquerintentairee8tachev^.  iis  lesVuvent £e  venX 

que.Iaventesoitfaitepubliquement.  4»nsi,  taut  il  toujour*    . 

»»^!  '*"^J"''»q»«  P™t^g«  1<^8  int^rfits  du  mineur,  en  ineme  temps  qu'elle  -        ^        ' 
atte8tederhonnetet4dututenr,etdesa  bonne  adminiWation.       ^'^^'^'^''^ 
Si  1  on  consulte  MesU  ct  les  autreS  auteurs  cit&  par  les  Intim^s  Ton  verr* 

en  la  maniere  qm  v.ent  d'etre  expos^,  et  qu'4  defaut  par  lui  d'observl  fel  "-. 

Ooi^ult''""^^^'*"'^^^^^ 
„..?    .        """""^^^^  P"i^«e"t  appartenir  Adea  Boci^t<?« 


anonymw,  cepm- 


•r 

4i'| 


->     «, 


acuonse,.15anq«./lant  que  dure  la  soci^t^,  BonVd^cIar^^jiar  la  loi. 
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The  Bank  ot 
Montnal.i 

VI.        ^ 

B.Jto0  8lini«n 


etre  tnobilidros.     II  est  ntfccssaire'qu'il  mi  toif  •inni,  ei  Kon  vcut  que  leu  uotion- 

noires  jouiasent  et  diapoRent  de  leurs  aettens.'  Je  me  pernicttrni  de  citer  lot  un 

■pnsBoge  du /acfum  des  intinidx,  qui  oie  paroit  dtre  d'une  grundo  exactitude:— 

"  Nob  actions  de  Banque  Bont  mcublcs  ii  est  vrai,  mais  co  ne  flont  pas  dw 
meublcs  rdels,  ce  ne  sont  pas  dcs  crdanoes  ordinaires  exigiblcn,  le  capital  sousorit 
est  placd  1&  ii  perp^tuitd,  pour  on  obtenir  seulcnient  I'int^ret  ou  Ics  profits.  Plus 
fixe  encore  que  le  capital  d'une  rente  coni.titu6o,  le  capital  n'en  oHt  jomois 
exigible  par  Tactionfloire,  et  la  corporation  qui  tn  est  d^positairo  ne  peut  jamais 
exijfcr  qu'on  en  receive  le  remboursemcnt.  Pour  en  opdrer  la  conversion,  le 
tuteur  doit  faire  un  transport,  une  vcnte  du  capital  invosti,  il  lui  faut  provoquer 
par  I'entremise  d'un  tiers,  ct  sollioiter  de  lui  le  rachat  de  cette  rente  non  rache- 
table  de  sa  nature.  On  suit  que  parmi  nous,  dcs  fortunes  considerables  sont 
repr^hcntdcB  par  cette  seuie  esp^ce  de  propridtrf.  Si  des  parents  ont  jug4  A  pro- 
pos  de  faire  eux-m6mcs  lu  destination  do  leurs  bicuH,  ct  de  les  oonvertir  en 
actions  do  Banque,  coniitaeBt  Je  tuteur  s'arrogerait-il  seul,  do  sa  prf^prc  autoritd,  le 
droit  de  changer  la  destination,  faite  par  le  pere  de  famille  dans  I'interet  descs^ 
enfantfl.  S'il  ne  peut  vendre  une  rente  constituee,  pourquoi  lui  eemit-il  pcrmfs 
de  vendre  des  actions  de  Banque, "  uhi  eadem  ratio,  ihi  idem  jut."  Le  moins 
qu^on  pourrait  exiger  pour  une  disposition  aussi  importante,  concernantquelque- 
fois  toute  la  fortune  du  pupille,  serait  b\en,  I'avis  des  parents  et  I'autorite  du 
juge.  Dans  oe  oas  mdme  il  lui  faudrait  au  moins  en  d^montrer  la  nd^essit^  et 
justifier  oet  aote  par  TintdrSt  de  son  pupille,  nam  tutor  in  re  pupilli  domini 
loco  habetur  cum  tutelam  adminittrat,  non  cum  pupillum  spotint." 

Dans  le  nouveau  droit  franyais,  qui  se  rapproche  un  peu  plus  des  Pandcctcs 
romaines,  en  autant  qu'il  fait  un  devoir  au  tuteur  de  vendre  tons  les  tpeublea  autres' 
que  ceux  que  le  oonseil  de  famille  I'aurait  autorisd  k  oonservcr  en  nature,  le 
mineur  est  enoore  entoord  d'une  bien  sage  garantie,  car  le  tuteuir .  doit  faire  la 
vente  "  en  pnSsence  du  sabtrogd-tuteur,  aux  enchdres  revues  par  un  offioier  pu- 
blic, et  aprds  des  affiohes  ou  publications  dont  le  proc6s-verbal  do  vente  fcra 
mention."     Code  Civil,  Jffo.  45i2.  • 

Laraison  qui  fait  prescrire  la  vente  des  meublesd'un  mineur,  est  I'interet  m6me 
de  oe  mineur.  C'erit  pour  lui  order  unrevenu.  Mais  la  mfime  raison  n'existe  pas 
quand  il  s'agit  d'un  placement  de  deniers  qui  a  dtd  fait  par  le  pdre  du  mineijr, 
et  qui  produit  rdguli^rement  des  reyenus  annuels.  II  y  a  Ii  destination  da  pert 
de  famille,  que  le  tuteur  doit  respecter,  et  qu'il  ne  doit  pas  detruire  ou  changer, 
sans  I'avis  des  parents  du  mineur,  ou  sans  I'auboritd  du  juge.  On  objeete  que  le 
remboursement  des  rentes  constitutes  peutse  faire  au  tuteur,  et  Ton  pretend  en 
tirer  argument  en  favour  d^  I'appelante.  II  y  a  une  tris  grande  difierenoe  entre 
I'un  et  I'autre  casi  te  remboursement  d'une  rente  conatitude  n'est  pas  I'acte  du 
tuteur ;  o'est  I'aote  du  ddbiteur,  qui  a  droit  de  forcer,  et  qui  force  le  tuteur  4 
recevoir.  Mais  rien  ne  Ibrgait  Delisle,  le  tuteur,  a  vendre  les  ports  en  Banque. 
S'il  y  avait  ndcessite,  ou  avantage  de  les  vemdre,  il  devait  en  justifier  devant 
lejuge  en  la  mani^re  ordinaire.  II  fcs  a  vendues^  pon  pour  le  profit  ^u  mi- 
neur, mais  pour  son  propre  avantage,  ou  pour  mieUx  dire,  pour  en  dissiper  le 
montant  au  prdjudioe  du  mineur. 

La  r^gle  4a  yw^fjm  d'QJt  frapgnia  qui  pteacrivait  <»rtwBe»^fwmalit«hpo«*- 
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j.  vent,  de.  bioaa  do,  miaour«    fait  et  .  toujowa  fi»it  partio  du  droit  du  B.s- j  o.  ,..„«,rtf 

c«rtcL/  p    129"""  "'"'^^'"',  ^"«"«'»'«"-^.  »''•  9-   ^-^  tutellea  et    ..  ."^T 

II  faut,  ou d<5ori5t  du  jugo,  ou  vcnto  publiquc,  ,i  ce  neat  mflmo  lea  deux  4  la' 

l''t  x«"f !  """  '"''""''''*"^'  "°  "^"^  P""  •'«"^"^«''  '«  ""i"*"*'  doit  «'olr  tout 
lo  WD<«fioo  de  la  protcotiod  Mi<alo  qui  lui  est  accordde.     On  ne  aaurait  le  pri'ver 
do  cette  protection,  si  coI„'c«t  en  prouvant.fpour  le  n.oin«,  que  la  vente  faito  par  - 
•letutcuratourne  II  I'ttvantngfl  du  niinour. 

■     ■'■  '  -"  ■ ,'  .  ^\i 

Judgment  of  ar;  C,  confirmed. 


F.  Gkjin,  Q.  C,  for  Appollunt. 

Brthume  it  Dunkin,  Counsel. 

R.  <&  O.  La/iamme,  for  Bosppndonts 

Lengtius^3  the  foregoing' r;.port  is,  the  Editors  feel  aufe  that  the  very  imflortant 

"^EiSSter  of  the  judgment  rendered  bjr  the  two  OourU  will  prove  a  saSn    apoS 

for  occupying  so  large  a  space  of  the  Jurist,  1       "  •  Bumqiem  apoiogjr 


m 
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MONTREAL,  8th  JUNE,   1801. 

In  Appeal  from  the  Superior  Court,  District  of  Montreal. 
Coravi  Sir  L.  II.  LAFoNTAmE,  Bart.,  0.   J.,'AYLWm.  J.,  Dcval    J., 

BrunIau,  J.,  ' 

ad  hoc.     .■■'''.. 

JOSEPH   OAPASRD  LAVIOLETTE, 

Plaintiff  in  the  Court  below, 

AND  ApPBLWNT. 

;  '  TOtJSSALVT  MARTIN, 

D(!/endant  in  the  Court  below, 

RiSPONDBNT. 
MARITAL   ACTUORIZATION. 
Held:— That  •  miurHed  womM  abroad  ncedi  the  exDrem  authnriuinn  «#  i.«    i     v     ^  . 

The  judgment  in  appeal  wasr-reoorded  aa  followa:—  "         - 

"  La  Cour  ****  opnaiderant  que  Francois  Baby  et  aa  femme,  Marie  Clotalie 
Pmaonnault  natifa  du  Baa-Canada.  y  ont  contracts  mariage  eJ  y  onteuleur 
^omicle  matrimonial  avant  d'aller  resider  a  Albany.  Etat  de  Nel^^tork,  un  des 
Btata-Unia  de  1  Amdnque;  qu'avant  d'aller  ainai  rdaider  A  Albany,  ibSvaient 
toua  deux  b,en  et  valablement  conaenti  lea  troia  actee  ou  obligations  du  vinRl. 
troia  Dovembre  mil  bait  cent  trente-aept,  qui  ont  dono^  lieu  A  la  demand.  :t. 


initioa  d'b 


lypotheqae  doDTirrigrr en  cetteTnatiice;  by^thTque  orgnai: 


V. 


■A 
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J.O.Utriol«tt«'"enit'nl  orvto  iiui'  xq.t  coiit  oin<|((ttnto  arpcnU  ilo  torrc  mh  ot  Mtu<5H  diinni  lo  Iwi. 
T.BUrUn.     CunuJa  et  i.|)|mrtt'iiiciit  uIoiH  A  Iinlitc  Daiao  Baby,  soulc :  '    !         \ 

2.  CoiiHiiU'rant  que.  .|Uoi.|Uc  lu  .lito  Cim..-  U.by  nit  M  j,iuscnto  i1 1'uctc  L 
vcnto  HOus  Hiiij,'.,.iivi(  ,lu  15  dcci'iubru  mil  huit  cuut  frent-8..r.t,  fuit  u  AlbimJ, 
au  noiunie  Orvi(le  Clin  ko,  dcs  sumlitH  soj  t  cent  cin<iuauto  nrpeiitB  do  torro,  (l 
■  n'crtt  coi.cud..iit  pus  dit  uu  dit  acto  sous  .scing-frivcS  uiuM  fnit  ji  Albany,  que'  k 

dito  Dame  Diibjr  etait  «utori>eo  do  sun  m'aii  a  fairo  oetto  ulieftntioH  ou  a  con- 
tractor nin.-i  nvcc  le  dit  Oiviilc  Clarke  ;  (jue  jmr  tonse(|uont  lo  bundit  note  do 
vento  sous  sein;;-priv(5  u  eu«  dis  son  ori«inc  lr,ipi.i.  de  nullitd  ubsoluo  oiix  ycux 
.       ;  dc8  lois  d«  Bus-Cnnndii  ou  rimmeublc  ainti  veiidu  est  situe  ;  quo  la  mOnio  nul- 

lilo,  du  moins  en  cc  ((ui  regarde  l'a|)iM;iant,  a  atteint  los  actei  subst'quonts  d'aiie- 
nation  dos  dits  sept  cent  ein(|uante  arpcnts  do  tcrre,  ou  d'aucunc  partio  qucl- 
con(|ua  d'iceus,  jusqu'a  la  pussutioii  u  Quebec,  do  i'acte  du  vingt-huit  juin  mil 

^^^ '/j    buit  cent  (luarante-quatre,  auquel  la  dite  Dame  Baby  a  consenti  sous  l>utorl- 

/     ^  sution  do  son  mari,  et  co  depuis  leur  rctyur  daus  lo  Bas-Canuda  ;  que,  par  oonsiS. 

quent,  I'aeto  dc  la  vento  fulte  A  I'Intime  lo  vingt  mars  mil  huit  cent  quarantc- 
ct-un,  et  los  Kttrcs  de  ratification  qu'il  on  a  obtenues  en  justice  lo  dix-huit  juin 
mil  buit  cent  quarantc-deux,  no  pcuvont  prejudicier  aux  droits  de  I'appclant, 
cessionuairo  des  susdites  trois  obli-^ations. 
^-  Cou»id<5rant  que  1«  dit  actc  du  vingtbuit  juin  mil  huit  cent  quarantc- 
.  quatre,  pasi^e  il  Quebec,  (Panet,  notaire,)  'est  lo  premier  acte  valablo  quo  I'lnti- 

mi' puisse  iuvoquer  ;  que  cet  acte,  a  ete  pas^t?  pour  obvier  ii  la  nullit^  du  dit 
acte  du  quinzo  decembre.mil  huit  cent  treute -sept,  resultant  du  defuut  d'uutori 
sation  muritale,  a  et(?  fait  it  la  cbar^'o  dos  hypoth^iues  do  la  Buio  d' Hudson, 
o'est-ii-dire  des  hypotbequts  creees  par  lestrois  obligations  susdites,  do  mGmoquc 
^lavjait  <:'ielo  dit  acte  du  quinze  d^cembro  mil  huit  cent  tronte-sepit ;  qu'il  e«t 
>rai  que  le  dit  acte  du  vingt-huit  juin  mil  buit  cent  quarant/quatre  a  6t6  enre- 
gistre  conformement  u  la  loi  le  quinze  novembre  mil  huit  cent  quarante-quatre, 
aiosi  que  la  all^gut'  I'lntim^,  mais  que  cet  enregistrement  doit,  aux  termes  du 
Statut  de  1843,  chap.  22,  sect.  C,  profiler  a  "  toutes  los  parties  int^ressdcH  en 
icelui,'"  et  a  I'effet  de  conserver  leurs  droits;  que  lo  creancicr  des  dites  trois 
obligations  est  Tune  de  ces  parties  iriteressees  uu  susdit  acte  du  vingt-huit  juift 
mil  huit  cent  quarante-quatre. 

4.  Con8id<?rant  que,  par  acte  du.  quatre  novembre  mil  huit  cent  cinquante> 
(Panet,  notaire,)  Baby  etsa  femme,  de  lui  autorissfe  ont  declare  "  se  tenir  tous 
les  aotes  de  transport  pour  bien  et  duement  signifies,"  o'est-iUdire  tous  lea  actes 
do  transport  y  mentionnes,  c«  qui  comprend  les  divers  transports  des  susdites 
trois  obligations,  y  compris  celui  qui  a  4t4  fait  H  Tappelant,  le  deux  mai  mil  huit 
cent  cinquante.  '     ,  .y 

5.  Consid^rant  que,  dans  ces  circonstances,  I'appelant,  oomme  ^tantie  crd- 
anlTier  des  trois  susdites  obligations  d^  vingt-trois  novembre  mir  huit  cent 
trente-sept,  ^tait,  bien  fonde  dans  sa  dimande  ca  declaration  d'hypothfi^ue 
contre  I'lntim^  i  raison  de  la  partie  des  dites'sept  cent  cinquante  arpents  dfe 
terre,  dont  il  est  possesseur  et  ddtenteur,  et  que,  par  consequent,  dans  le  juge- 
ment  qui  le  d^boute  de  son  action,  il  y  a  mal  juge  j 

\  Infirme  le  susdit  jugement  savoir  le  jugeroent  rendu  le  vingt-neuf  n^embre  ■ 
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mil  huit  oont  cinqu«nlo-,i,,  par  I.  Cour  SupJriouro  «iAgc«nt  4  Montreal,  ot  Uto  , 
cou  ,  procodant  u  rondre  lo  jugomont  quo  la  dito  Cour  Supdriouro  .urait  dQ 

cxoopt^  cello  do  Hc,  exception,  par  Quelle  il  rdclamo  de,  impcn.^a  ot  amrflid 
rat  onn  ot  Hur  Suollo  .1  «ora  pronopcc^o  ci-apros,  d.^claro  la  partlo  dc8  auadita 
Hoptoont  oin.,uttnto  arporUs  dc^crrc,  dont  !o  dit  Martin  o.t  possoswur  ot  d.Uon- 
our,  ot  qui  o«t  donignoo  dan,  la  dt^oluration  du  domandour  Appelant  cowmo 
*u,t.  «ayo,r:  "  (Jno  tcrrc  «itudo  .-n  In  dito  paroinso  do  St.  J{.^„,y,  do  la  contonanco 
do  trom  arpcnt.  do  front,  ot  plus  «il  ny  trouvo,  «ur  environ  vingt-sopt  arpehts 
do  profondour :  bornd  A  uo  bout  par  lo  chon.in  du  Hoi.  par  dcrrioro  uux  tVrro« 
du   trait-quarro,    dun   c«.d  d  Vrn^oh  Bodard  et  do  Tuutre  o6.«  H  Antoino 
JJrouHHoau,     uffoctdo  ot  hypoth,M,udo  on  favour  du  Domnndeur  au  paiomcnt  du 
montant  don  ausd.to«  troi.s  ohiigntion.,  dont  il  cHt  lo  oroanoier,  savoir  au  paiomont 
do  iu  «on,«,o  do  q^H»e  cents  iivre«  ormrs  nctucl,  avco  inttVot  suricollo,\  coniptor 
du  d.t  jour   vm«t.trois  novcmbro  n.il   huit  oont  trontc-wpt;  on  .ieon««quonOo 
cond«mno  lo  d.t  Alurtm,  d,niM.de..r  In.in.e,  oo».me  poH.oLur  at  de.ontlur  I 
h  d.to  torro,  ci-dc.s.,u,  on  dornior  liou  dd.ignde,  H  payer  au  dit  domandour  Ap.     - 
pclant  la  d.to  son.mo  do  quinzc  oonts  livroa  cour«  aotuol,  avco  in^rot,  «ur  icollo 
eommo  «usd.t  „  ni.oux  n'u  ,no  lo  dit  Martin  del«ia«,r  en  ju.tio^  la  dito  tor ro 

dd  a..s8on,ont,  on  sut.Hfaotio,^  do  la  dito  ordanoo  du  dem'andeur  Appelant,  oapital 
"..eretsotfra.sce  quo  lo  dit  Martin  sora  tonu  d'optor  sous  quinfe  jours  VoU 

Znl       7  f '  ^'^'^T  f ''"  ''  '°  ^'''  '^*^'"  P"^^^'  •'•^"•^'»'»"°  Pirem^nt  ot 
8.mplon.o„t  ot  por«,nnellon,Ut  onvors  lo  dit  domandour  Appelant  au  paioment 

do  la  d.te  8om.no  do  quiAxe  oont.  livres  dit  cours  avoc  int^rot  sur  icollo  A 
compter  du  dit  jour  viugtjtrois  novombro  mil  huit  cent  trente-sept,  et  aux  de- 
pens  auxquels  lo  dit  Martirl  opt  condamnd  tant  sur  I'aotion  en  cour  de  premidre  ' 
«8tanc9  que  sur  lo  prc^seit  appel;  et  quant  i  lexoeption  par  laquelie  le  dit  ' 
MartH.lrdol.me  des  .mperises  et  amdiiorations,  la  oour  renvoie  le«  parties  de- 
rant  la  d.te  Cour  Supdr eCro,  pour  quil  soit,  sur  ioelle^ exception,  procddd  et 
fa.  dro.t.  suu-ant  lo  cou^s  de  la  loi  ot  la  pratique  de  la  dito  cour  •  et  il  est 
ordonne  que  le  dossier  a(,it  rc«.is  ii  la  dite  Cour  Supdrieure  sidgeant  a  Mont-  i 

«st^  W  vt'^*'  ^"'  '^IT  ''"^'''""  '^""'"'"'  "^*'"'  '"  i examiner  en  premier  lieu 
est  d  un(<ef treme  impof t^noe,  ct  o.t  on  mfime  ten,ps  I'une  des  questions  les  plus  ar- 
ducsqu. puissent  sopres^ter,pui..qu'il  8'agitdel'interpretationetdel'appLtioa 
du  sttttut  personnel  ou  fn  statut  reel,  voir  mdme  do  I'un  et  dd'atltre.  L'on  salt 
combien  estgrande  la  divergence  d'opinions  exprimdes  par  les  autcursqui  ontdcrit"^ 

ZIT      7',^'''^^^^^^^                                                           iln'enestpaa 
do  mCme  quand  .Is  ab(irdejj.t>  cas  particuliers  auxquela  il  faut  faire  I'appli-    1 
ca  .on  de  ces  statuts^  CWt  alors  que  les  exceptions  que  les  uns  et  les  autres 
cro.ent  tour  4  to,r  ^evoir.  admefrji  et  combattre,  so  prdsentent  en  si  grand 
nombre  et  s.  pcrploxys,  que.  lorsqu'on  afini  delire  los  dissertations  dos  colon-        ' 
toteurs,  1  espnt   lot.y  do  se  trouver  soula^^,  reste  au8.i  incertain  qu  il  pouvait     1 
1  etre  au  point  du  depart,  quant  4  I'application  4  faire  des  prinoipSs  gdn^u,. 
wtout  qmnd  ,1  y  a/  en  changemant  dn  HoniieiUywuHWiitHw-fe^tMy  actueh --= 
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3.  o.  La*ioic<u     Baby  tit  m  fdmtno,  n<<«  dam  1«  Bu-Canadu,  y  conlriictcnt  mariage,  et  eontl- 

t        t.  UtTitn.     nucnt  d'y  r^iider  nprrn  Icur  inaringo.     Coat  done  donn  lo^nii-Capada  qu'dtait 

lour  domicile    matrimoniak'    Mndiimo  Baby  y  posaMait,  esmmo  &  olio  aoulc 

appartcnant,  750  ariwnta  do  terrp,  nur  IciqueU  ello  orda  uae  hypothdque,  le  23 

j      novombro  1837,  pour  la  nftrctt'  du  paicmont  de  Iroia  obligationa  notari(<c«  pnr 

/      olio  coDPcptloH  CO  jour-lA  aui  SiourB  Cameron,  Cowic  ot  I)oaso,  doiwjuellca  obli- 

>      /       gationa  roppclant  eM  devenu  lo  ceBRionnoiro  par  aotc  du  2  mai  1850. 

Que!f|ucs  jourtt  npri's  avoir  con«cnti  coh  obligations,  Baby  et.  sa  fcmmo  <|u!t- 
ti-rcnt  If  BagjiCnnttdn  ct  allC'rcnf  ri'xidor  &  Albany,  dnna  I'Ktat  do  Now  York  ct 
no  revinrcnt  qu'environ  troia  ana  aprus  dana  lo  BqfhCunada,  qui  <5tait  lo/licu  dc 
lour  naiHsonce  et  de  lour  domicilo  Diotrimoninl,  ot  iit  lis  ont  contiriUjJ'd'habilcr 
dcpuia  Icnr  rctour,  jusqu'ik  prl'ncnt. 
,  ^  purnnt  Icur  i»<^jour  A  Al^ny,  Uh  ont,  par  ncto  soua  Rcing-priv3  du  15  di^oom- 
bre  1837.  veqdu  les  suHdits  750  arponta  do  firro  u  OrviHo  Clarke,  qui,  to  2.1 
"anvicr  1839,  los  a  rcvcndus  au  noinniO  Comstock,  do  qui  riotini^en  a  aolici^<8 
orponts  Hur  27,  on  mars  IH-H.  »  "i?"- 

■Bans  Tucte  d'«li6nation  fait  h  Albany,  le  15  d6ooinbro  1837,  il  n'eatpi^M 
quo  Aladnnio  Baby  ttait  autori»ic  tk  ton  mari  X/airecelte  alUmlion  ou  <kc6t»<J 
trader  ointi  avec  Clarke.  Mnis  lo  mari  C'tait  present  ii  cot  aoto,  ot  Tondait  erfti- 
jointcmcnt  ovco  aa  fommo.  II  est  6tabli;qu'un  tel  acto  cHt  valnblo  auivant  Ics 
lois  do  I'Ktiit  de  New  York.  Ausai  I'lntiuie  protend  t-il  que  o 'est  d'aprds  cos 
lois  qu'il  fuut  jup;er  de  la  validitC'  du  contrat,  puisqu'A  la  <|ttte  de  oe  oontrnt . 
Baby  et  sa  fenime  avaicnt  lour  domioile  dans  I'Etat  de  Now  Yt)rk  i  ot  non  d'a- 
pros  IcB  loiB  du  Bas-Canada,  lois  do  lour  domicile  matrimooial^selon  leBquellcH 
I'acte  du  15  d(cerobre  1837  8orait.frapp6  d'nne  nullit6  ^tttfnp,  ^  raison  de 
I'abscnce  d'autorisation  de  la  part  du  mari,  nullitd  qu|6  'PaimpUnt  invoquc 
aujourd'hui.      h<(;  *   " 

Ce  dernier  appelle  de  plus  i\  son  socours  deux  actca  subs^uents  au  retour  de 
Baby  et  sa  femme  dans  le  Bas-Canoda,  le  ler  dtant  un  aojte  notarid  fait  k  Qudbet 
le  28  juin  1844,  par  lequel  Madame  Baby,  agissant  seuii  rautorisation  ezpresac 
de  son  mari,  d<$olare  non'Seulem^nt  ratifier  I'acte  df  vente  da  25  decembie 
1837,  maia  memo  faire  k  Clarke  une  nouvello  vente  d«B  terres  en  question,  ^Ja 
charge  dcs  hypothi^ques  dont  il  s'agit,  aiosi  qu'il  avait  ^t^  stipul^  &  cot  ^gard 
dansle  dit  acte  du  15  d<Scerobrej  et  le  17  avril  1847,  Comstook  obtient  de 
Clarke  un  acte  au  mSme  effet. 

Lea  faits  ainsi  exposes,  Ton  Toit  qu'il  a'agit  en  premier  lieu  du  statnt  qui  rdgle 
la  capacity  dcs  personnes,  et  en  second  lieu  du  statut  r^el  qui  affeote  les  biens 
immcublos,  et  par  consequent  idc  savoir  ai,  dans  I'esp^ce,  bous  t'ftutoritd  do  Tun 
ou  I'autre  de  ccsBtatuts,  I'acte  du  15  decembre  1837.  est  nul  v(k,  qu'il  n'y  est 
pas  declare  que  la  femme  etait  autoris^  de  SOD  mari.  v 

L'art.  223  de  la  Coutume  de  Paris  porte  que  "  la  femme  marine  ne  peut  vendre, 
aligner,  ni  bypoth^uer  ses  heritages,  sans  I'autoritg  et  consentement  expr^  de 
son  mari ;  et  si  ellefait  aucun  contrat  sans  I'autnrit^  et  consentement  exprdsde 
son  dit  mari,  tel  contrat  est  nul,  tant  pour  le  regard  d'etle  que-  de  son  itiari 
et  n'en  peut  etre  poursuivic,  ni  ses  h^ritiers  aprda  le  d^ds  de  son  dit 
jnaiL .^ . , : : , , 
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SuiTtnt  r»rt.  224  :  "  Feoiine  ne  p«ut  Mter  on  JuKemont  lonN  lo  conicntomtnt  j 
de  wo  mrl,  li  olle  n'eit  •atorif<!o  on  i^par^o  pnr  iuitice,  ct  It  dito  i<(Mration 

L'lrt.  226  est  ea  o<»  termea:  <•  Le  mnri  no  pout  rendro,  <?olmnKcr,  f«iro  p«r- 
tngo  OQ  liclution,  ohargor,  obligor,  ni  l.y,K)Hi<<c|.ior  lo  propro  lic<rit«po  do  ra 
femmo,  flana  lo  consontenicnt  do  m  dito  fommo,  ct  icellu  do  pnr  lui  autoriiiSo  A 
cetto  fin." 

.      P«i«  Tart.  234  porto  ;  "  U no  fommo  mmM^  no  ^o  poit  <4)lignr  i.niii  lo  ooBafti- 
.     t6nient  do  ion  mari,  li  olio   n'ct  Mtpar^p  pnr  off-t,  ou  iu«icl.on.Ic  pubiinuc,"^ 

&0.,  AC. 

Tola  Ront  Ics  principnux  artioleado  la  Coutumo  do  Parla,  qu'il  mo  p*rait,  pour 
lo  moment,  ii/tccsBairo  do  citcr,  pour  indiqucr  la  po.ition  relative  du  mnri  ct  do 
lo  fommo,  ^-isA-via  I'un  do  lautro,  aurtout  quand  il  a'ngit  do  l>ll«5nation  dca 
biona  do  cctto  dcrniuro,  ot  doa  oontrata  qu'ollo  pout  fnirc    ^^" 

Pothior,  "  Traitd  do  fa  puiaaano^  du  mari,"  No.  .3 :  "  On  pout  d6flnir  I'outorl- 
.Mtion  du  mnri,  qui  cat  n^ooaaaire  A  la  fcmmo,  un  note  par  loquol  lo  mnri  UhUiU 
pour  quolquo  aote  quelle  no  pcut  Talablemont  fuire  quo  d<5pcndummcnt  do 

No.  5:  "  L'autoriaation  du  mnri  6tant  requisc,  pour  halUiter  h  fommo  & 
contractor,  loquelle,  tant  qu'ollo  cat  aoua  puianance  do  mari,  cu  cat,  aana  cetto 
antoriantion,  abnolumont  incapable,  la  nullittf  deaxiontrata  ot  autrca  actoa  qu'ollo  a 
•  faita  aana  cetto  autoriaation,  oat  uno  nullitd  absoluo,  qui  no  pout  fltro  purg<«o  ni 
couvorto  par  la  rntifloJtion  que  la  femmc  forait  do  cot  acte  dopuia  ia  viduit<5. 
Cotto  ratWoation  ne  pout  done  rendro  valable  luoto  qui  a  <5t<J  fait  aana  rautori- 
satioD  do  son  mnri ;  olio  no  pent  valoir  quo  ^oiiimo  un  riouveau  contrat,  qui  no 
pout  avoir  d'effet  que  du  jour  qu'ollo  eat  intorvohuc." 

••  No.  6 :  Cfette  autoriaation  n'ost  paa  un  aimplo  consentcmcnt,  lo  contrat  nu- 
quel  le  mari  aiirait  donn^  aon  oonacntemont,  en  y  aouscrivant,  ne  aora  paa  pour 
cola  valable,  a'il  n'a  paa  ezpresadment  antorie^  la  fommo  pour  le  fairo." 
„  En  voilA,  aaaez,  ce  mo  aomble,  pour  d<5montrer  que  I'acte  du  15  d^oembre  1837, 
a'il  e(it  <5t6  fait,  to)  qu'on  le  prdaonte  fujourd^ui,  dana  le  Baa  Canada,  cOt  M 
radioalemont  nal.  y 

Voyona  maintenant  ai,  ayant  «t«J  fait  dana  un  paya  Stranger,  oil  ces  aortes 
d  actoa  aont  valablea,  par  dea  peraonnea  du  Bua-Canada  qui  y  nvaient  4t9h\i 
dooiicilo,  I'acte  du  15  d^cembre  1837, pout  etre  aigu«  do  nul]it<$  aclon  les 
loiade  notre  paya.  Ceci  noua  fait  entrer  dana  I'examon  da  statut  peraonnel 
etdu  atatut  r^ol.  <•  f 

L'un  doa  prinoipea  g^n^rauz  eu  cettje  matidre,  non-conteat^a,  oat,  ainal  quo 
I  exprime  Foelix,  No.  14,  que  "  le  principe  do  I'applieation  dca  loia  ^trangdrea 
dana  le  territoire  d'nne  nation,  appartient,  Qon  au  droit  priv^,  mala  au  droit 
dea  ge^8:  bien  qu'il  a'agiaae  au  fbnd  d'appliquer  doa  dispoaitiona  du  droit 
pnv<^,  oi«pendant  cette  Kpplioatioti  n'n  lieo  que  par  auite  de  rapports  do  na- 
tion A  nalion. 

"On  pout  dono  «ppelery«»  fftntium privatum,  le  droit  international  ayant 
mr  objet  lea  conflits  entre  le  droit  privi  dea  diveraca  nationa,  tandia  qu'on 
d^soCT 0  k  d<Sn«iBiuii«u  ikj«»-ytnHmn  puMictttn  pour  d&igner  te^Wntatir 
droit  dea  gens,  qui  regie  Ics  rapports  de  nation  A  nation  comme  tellca." 
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UvMvite  8i,  4K>ur  Imr  ultlittf  el  ootivofi«no^*^f(oiprnqaM,  !«■  niUon*  adnMUonrdioi 
Mariiii.  ,  «»rl»iM  CM  Yuffttt  (]««  toifl  <$lringAr«i,  «o  bmI  qa«  eomin«  conoeMJon  ot  non 
oommo  un  droit,  ho  promior  ilovoir  dun  Ktnt  «<lnnt  do  fniro  reiipAOtDr  Um 
loU  qii'il  a  d«$ordl<!t)i«  pour  In  pnnootion  do  iwn  naiionnui,  lim  tribunaui  app«|(if 
^hin  I'applioaUon  d'uno  loi  dtrangt^ro,  no  dniftnt  p«a  p«rdr«  do  vu«  ootto  pm 
teollon,  Murtout  iii  In  Ini  dtranKoro,  oat  on  oppoaition  4  uno  loi  d'ordro  publio  do 
I'Ktot  oil  Ton  domnndo  ilo  d'*nn«r  cffot  t\  In  pri)iiiii>r«.  La  oonommion  donl  il 
a'agit  utarit  prinoipnicmcnl  foml«<o  aur  ruango  ohaervrf  par  chn<|uo  natirth,  nom 
•vbna  A  oinnilnor  ai,  dnna  lo  cm  notuol,  ooUo  conooaaion  |iout  oji  doit  allor  juv 
qu'ik  III  limituquojo  yiona  d'iiidi'itior.    > 

"  Fi'mw^o  9t  In  convention  trtoitj^dpa  nntirma,  dtt  Foclli,  No.  22.  ont  dinhli 

_        coimiio  ru^lo  g<5n6riilo,  quo  l«a  lolfi;*rt*«»»»if///'#anivent  I'individu  ot  lui  nont 

opplieibloa,  UM'iiio  loraqu'ila  BO  trouvont  on  paya  dtranKor ;    qu'aii^  contrairo  lea 

loia  r^t^lfr*  n'oxcrcontlcura  cflota  qMO  dona  Ic  torritoi^rp;  quo  km  tola  conmrnant 

T  lea  fornioa  aont  nppli<^ablca  I'l  loua  lea  individua  qui  paaaent  dea  aotea  dana  lo  icr- 

ritoiro,  ou  qui  y  plaidunl  ou  font ez<^utcr  dea  Jugnnioiia  ou  aotea;  onfin,  qiiola 

RubMtunoe  dea  actea,  lo  rinrulmn  nbltgatiunU,  oat  n'tgi  tantot  par  la  loi  poraoli^ 

,  nelle,  tiintot  par  la  loi  niello,  tantot  par  la  loi  en  viguour  ou  lo  contrat  on  in 

diapoaition  ont  rc^u  leui^  perfection ;  tantut  niCmo  par  la  lot  du  liou  do  l!oxuou'- 

tioi'i  du  eontrnt  ou  do  la  diaposition." 

"Lo  atatut  pn-gonufi  cat  uno  loi  dor*  lea  diapoaitiona  affootont   direoto- 
went  ot  uniqucniout  I'lUat  do  la  poraonno,  o'o«t-a-diro  I'univoraaliti^  do  ao  con- 
dition, do  aa  oapacit45,  od  inoupncit6  do  proc<$dor  auz  aotea  do  la  vie  civile ;  uno 
loi  qui  iniprimo  A  la  poraonno  uno  qualitd  gtfndralo,  aana  auoun  rapport  avoo  l«) 
'  ^      choRCH,  ai  00  n'oat  acouaaoiromcnt  ot  par  uno  oonadquonco  do  I'lJtat  ou  do  la  qua- 
''    lit(5  do  rhommc,  objot  principal  du  Lc^giHlatour. 

"  Ainai,  eat  atul^t  peraonnol  la  Ibi  qui  dutorniinc  ai  TindividH  eat  oitoyen  ou 
<5tranger ;  la  loi  qui  itnhli  la  l«i>,'itimit<5,  qui  flxo.rfigo  do  la  niajoritd,  ot  lea  for- 
niolitea  relatives  a  la  cdldbration'du  moriago;  cello  qui  ddsigno  lea  pcraonnca 
qui  pouvent  contractor  mariago,  ot  lea  cauaea  do  an  diasolution  ;  celle  <jui  aoumft 
la/vmttte  ik  la  piiii$ancr  du  mnri,  \fi  fila  do  famille  h  la  puiaaanco  du  pAra,  lo 
minour  a  cello  du   tutour  ;'c«//«!  qui  itablit  ia  capaeiU  tie  t'dhUgtr  «u  de. 

tCStfit." 

"  On  nppello  atatuts  rirU  lea  loiai^ui  ont  lea  choaes  pour  objot  principal;  qui 

,        affectont  directcnicnt  les  choBca,  qui  on  perinettent  ou^  dpfendont  la  diapoaitioD, 

_    ^    sans  avoir  oucun  rapport  n  I'dtait  ou  ji  la  capncitd  giJn^i-oIe  do  la  poraonno,  ai  co 

n'cst  d'unc  nianiire  inoidento  oiji  ncce9.soiro,  ot  par  voiio  do  consrfquonco ;  oommo 

,    lorsque  la  loi  augincnte  ou  diinijnuo,  dans  doa  oas  partiqullera,  lo  droit  do  dis- 

'  poser  dcs  chosos  qui  apparfiennint  a  la  personno  d'j»|)r6s  runiveraalitiS  do  son 

<5tat.     liC  8»atut  r6olimprimo  auxohoseaunooertainequ^litd,  qui  r«jflt5chitnatu- 

>y  rellcment'aur  les  pouvoira  dc  hi  pcrsonne." 

"La  nature  personnello  ou  rdelle  do  la  loi,"  dit  Rodcn  burg,  "so  determine 

_  par  la  nature  do  I'objet  ou  do  I'acte  auxqucls  s'applique  la  faculfo  interdite  ou 

^  pcrmi.sc  u  la  pcrsonne."     Ainai,  la  loi  qui,  lalssant  un  homme  dans  son  dtat  d'in- 

.  '  oapablo,  so  borne  a  lui  pormettrc  un  acte  rdel,  une  disposition  sur  les  biens, 

•       -n'affecte  point  la  pcrsonne,  ct  ello  est  purement  nJelle,  il  en  est  de  mome  de  1*. 


^JjU^^ 
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lol  i,ul,  tout  «n  flon-wrvanl  A  I  tirwinid  «o/«p(iciU^  fiFMSo,  lul  intunlit  Uii  iiio«l«,i  u 
|iorticuli«r  do  d\»\mm)r  do  mw  bnm».* 

Vn  tulrf  priHoipo  K<Jni.rBl  tn  ectt«  iri«ti«'r#.  «mt,  niiml  quo  rciprimo  Foelli, 
No.  20,  (|ue   "U  loi   iHirimiiDolln  do  elift<|u«  individu,  la  loi  dotil  11  oat  •tijtt 
((uant  ,\  na  pentonmt,  wt  cille  d«la  iiatioM  donl  il  <v.t  moiubi*'.     I'our  Juntifler 
cctto  aiMmrti.jii,  il  Tnut  oouiii^cr  U  |to»ltion  do  I'itKlividu  uu  inomont  do  ••    "~{ 
naiHrnnoo,"  \ 

"  Lpb  \o\ii  pvriionncllfi  milrfnt  tii  |)or«»iiiiu  jMirlnut  oiiVllo  no  irouvc :  kor 
fOTw  ct  leuri  effet*  »V.tcndfnt  «ur  toim  ]cn  territoir.-*.'  (No.  2l»).  t'ttto  roxlo, 
•jouto  I'lmtcur,  "  •  |i«ur  ello  I'nccord  prcuquo  unmiinio  den  aut«!ur«  et  do  la  ju- 
rixjiriKlenco  den  Irlbuimux  don  dirorwH  nationn.  Ko'kinburg  douno  jwur  motif 
do  oeH«  ro^lfl  rinUVfit  conimun  den  nntiona:  "il  Hornit  contrndiotolro,  dit-il 
qu'uD  Individu  ohonRt'dt  d'etat  et  de  condition  toutuM  lda.roiN  .ju'uri  vbyngo  I't- 
mono  dftttH  un  autro  ondroit ;  quo  diuift  lo  mtnno  moment  il  fftt  mnjour  loi,  ml- 
nour  III ;  quo  la  i'ummo  fftt  on  mOmo  tompx  aouintno  &  la  puiiiNanoo  mtirittilo  ot 
fibre  d«  cetfo  puiNnnnc!  ;  qu  un  individu  fQt  con.id(5r6  dunn  un  lieu  comino  in- 
terdif,  ot  dumt  un  uutro  lieu  ioimm  cnpablo  do  tourt  Ioh  notca  do  la  vie 
oivllcf  , 

Aux  rnpiorfa  <|Uo  lea  joiit  du  Dng-CanadB  ont  itMin  ontro  lo  mnri  ct   In 
fomnio,  pouvent  a'opplimicr  tontot  lea  r^Klea  du  atatut  p«'rw.nnel,  tant()t  collca. 
du  ntntut   red,   ct  (jufffquofoiH   lea   r«\i^le8  do   I'un   ot    do   I'uutro  en   niCiue. 
temp*.  ' 

D'oproM  III  d<^flnition  qui  n  «5t<5  donndo  du  ftntut  pofKonntl,  riqcnpooit4  d« 
contrncter  siiqb  lautorisJUion  cxprew.c  do  Hon  nmri,  Soiit  la  fcnimo  c«t  fnippdo 
par  Its  loia  du  Bni-Conado,  oclli-a  ie  ton  domicilo  matrimoniiil,  tombo  Noiia  la 
d^nominntion  do  co  atatut,  de  mOmc  quo  cellea  <|ui  nttcint  nndividy.cn  mino- 
riW.     L'incupacit^  do  la  femme  soua  puiasanoc  do  muri,  Oat  nitmo  plua  grunde 
que  cello  du  mineur,  puhque,  dans  le  prenjioi  can,  la  nullitd  qu'olle  eutraino  est 
obaolue,  tundia  que,  dans  lo  acoood  caa,  olio  n'eat  gdn^rajeroent  quo  relative.  La 
poflition  que  noa  loia  font  &  la  fiemme  marine  eat,  oommo  toutea  oeilea  qui  con-      '" 
cement  I'lStat  dcs  <5poui,  r<$gl<k»  par  une  loi  d'ordrc  public,  otablie  pour  la  pro- 
t^gc-r  ello  et  aes  biena.      Avant  TJotrc  loi  d'onnyatremcnt,  la  femme  pouvait 
a'obligcr  pcraonnellemcntpour  aon  mari  d'uno  mnniire  Illimit6e.    Soua  I'autoritd 
de  cette  nouvelle  loi,  die  ne  peut  plus  a'obligcr  pour  lui  que  oomme  commune 
en  biena,  nouvelle  preuvo  que  I'eaprit  et  lo  but  do  notre  Idgialotion  eat  de  pro- 
tdger  la  femme  marine  dans  aa  fortune  et  gca  biena,  autant  quo  posaible.     Don- 
ner  effet  ii  une  loi  ^trangore  qui  aorait  en  opponition  h  cotte  legislation,  ne 
aerj^it-ce  pna  an^antir  noa  proprea  loia,  loia  qui,  do  lour  nature,  aont  mCme  prohi- 
bitivea  ?    Or  c'eat  un  principe  unlveradlemcnt  reconnu  que  la  conccaaion  que  le 
droit  international  ou  Tusage  dcs  nations  a  confiacr<5e,  d'admettrc  l'applici.tion 
d'une  loi  «5traDg6ie,  no  peut  a'^tendre  au  Cas  oil  die  serait  en  opposition  A  dcs 


♦  Voir  aTig»  Boullenola  et  le  Repert.  de  Jur.  Vo.  autorisation  maritale,  cit^  par 
roelix.  No.  23.  "^ 

t  BouUcooig,  Pardegjug,  et  leg  autres  auteurs  cites  par  Foelix,  du  nombre  degqucla 
Wnt.  Hffnrr,  Stnrv  Whmtnn  m  R„.jn  ^— ^ 
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lois  expreus^ment  contrairca  ou  prohibitivea  du  territoire  oil  I'on  veut  k  faire 
valoip,  , 

Puisquo  o'eat  uno  rdgl«  de  droit  international,  non-conteat^e,  que  leatatut 
pewonnel   auit  I'individu,  memo  au-delik  de  aon  territoire,  je  suia  portd  4  oon- 
clure  que  I'lncapaoit^  de  contraoter  aana  rautoriaation  eipreaae  de  aoo  mari 
dont  Madame  Babjr  a^td  trapp^e  du  moment  de  aon  mariaRo,  dtant  rdgl^e 
par  ce  utatut,  I'a  suivie  juaque  dans  I'Etat  de  New  York,  et  quo  tout  oontrat 
quelle  a  pu  y  faire,  aans  cette  autorisation,  bien  que  fait  (felon  lea  lois  de  eet 
Jitat,  doit  etre  traite  comme  nul  dans  le  Bas-CaiAda,  et  par  consequent  ne  pou- 
vant  y  produire  aucun  effet;  il  en  doit  8tre  ainsi,  mojne  en  admettant  oette  autre 
rdgle  qui  apros  le  changemcnt  de  nationality  ou  de  domicile,  loraque  tel  ohan- 
genifent  pent  avoir  lieuj  "la  loi  de  la  nouvelle  patrie  ou  du  nouveau  domicile 
exeroosur  I'individu  Ics  m@mes  effets  que  cello  de  la  patrie  -  originaire  ou  du 
domicile  d'ori^ine  avait  exerods  jusqu'alors"  (Foelix,  No.  27).    Selon  /jette 
i^le,  ai  un  oontrat  fait  pai^  Madame  Baby  sana  rasterisation  de  ^on  mari,  dans 
1  Etat  de  New  York,  est  valablement  fait,  c&contrat  doit  fitre  restreint,  dana  ses 
cffets,  au  t^irritoire  de  sa  perfection,  ou  ai  mfime,  <(tant  valable  au  lieu  oil  il  a 
ainsi  etd  fi^it,  ce  contrat  est  de  la  nature  do  oeix  qui  peavent  6tre  quelqu^AU 
admia  A  produire  effet  en  pays  dtranger,  toujours  faudrait-il  qu'U  ne  flit  pas  en 
opposition  a  des  lois  prohibitivea  de  ce  pays. 

Sous  un  autre  point  de  vue,  I'on  doit,ii*d  que  le  statut  riel  a'applique  au  oaa 
aotuel,  aiilsi  bien  que  le  statut  personnel ;  q^e,  dans  le  fait,  les  deux  espi^  de 
atatuts  y  sent  applioables.  L'acte  dfi  15  decembre  1837,  est  une  dispmtion, 
ou  aliination  d'immeublet  situes  dans  le  Bds-Canada.  "  Si  l'acte  est  riel,  telles 
que  sent  les  a/.Vna<ion«  de  hie,is,  le  statiSt  sera  rM,"  dit  Boullenois,  et  suivant 
les  auteurs  du  IWpertoire  de  jurisprudence,  a  I'endroit  d(<j4  indiqud.  ^'  Si  I'objet" 
principal,  direct,  imm^diat  de  la  loi  est  de  r^gler  ia  quality,  la  nature  des  biens,^ 
lu^maniere  den  disposer,  la  statut  sera  r^e/."  L'acte  du  16  decembre  est  donJ 
riel;  il  doit  done  §tre  gouvemd  par  la  statut  i^el.  La  loi  du  Bas-Canada  qui 
defend  au  mari  de  vendfe  « le  propre  Ii<Sritage  "  de  sa  femme,  et  qui  en  prohibe 
AoelleKji  I'ali^natiOD  fans  rautoriaation  de  son  mari,  est  done  ce  statut  reel, 
puisque  son  objet  principal,  direct,  itnmediat,  est  de  r^^ler  la  mani&re  de  dis-' 
poser  "  des  biens"  de  la  femme  sous  puissance  de  mari.  Or,  ce  statut  ne  per- 
met  pas  d'admettre  la  loi  de  I'Etat  de  New  York,  et  rejette  l'acte  du  15  de- 
cembre 1837. 

En  parlant  du  cas  oil  les  deux  espies  de  statuts  sent  applioables,  Poelix  dit, 
No.  43  :  "Les  deux  espies  de  staiiits  sont  applicablee,  et  il  y  a  n^^it^  de 
suivre  encore  la  loi  conoernant  lea  formes,  et,  s'il  y  a  lieu,  de  se  oonformer  aux 
lois  qui  peuvent  regir  la  substance /de  l'acte^  totttes  les  fois  qu'il  s'agit  d'fioquisi- 
tionsou  d'acte  qui  r6clament  le  (fconooura  de  la  volontd^de  rhommeAcls  que 
lea  actes  entre  vifs,  Aititre  onereiix  ou  gratuit,  ainsi  que  lea  aotes  de  dlirnidre 
volonte.  En  un  mot,  la  validite/des  actes  de  I'homme  exige,  en.rdgle  g^n^le, 
I'observation  simultanee  des  dispositions  contenuea  dans  Ijuatre  especes  de  lois,^ 
aavoir ;  1*>  et.2«*,  d&oelles  qui'rdgissent  les  personnes  des  denx  contraotants  ou 
parties  interess^es ;  3°,  la  loi  de  la  situation  dea  immenbles;  4"*.  oelle  qui  d^ 
termine  les  formes  ext^rieures  ii  suivie  dans  la  r^dwtion  de  racte.    Qudque  fois 
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line  oinquidme  esp^e  de  lois  trouve  son  application  ;  oe  sOnt  o«lles  qui  scrvept  j. 

d'interprttation  auz  clauses  de  la  convention.  Ricard  exposait  oette  doctrine  dans 
^jiles  termes  snivantA: 

"  II  y  a  quatre  sortes  de  coutumes  qu'iTfaut  con8ld<5rer  pour  juger  de  la  vali- 

dh6  des  donations  entre-vifs  et  testamentaires ;  du  lieu  oik  la  disposition  est 
■  fultc,  du  domicile  du  donateur,  du  domicile  du  donataire  et  de  la  situation  des 
choses  donnees."  M.  Wheaton  exprime  la  mdme  idee.  En  effet,  la  personne  qui 
consent  I'alienation  ou  la  concession  d'un  droit  immobilier,  de  m£me  que  celle  au 
profit  de  laquell^la  transmission  ou  I'acquisition  a  lieu,  doivent  avoir  la  capacite 
oivile,geD^rale  requise  par  le  statut  personnel  (par  exemple,  d'etre  mojeur,  pour 
celui  qui  dispose,  et  d'etre  conju  au  moment  do  la  disposition  ou  transmission,  pour 
le  bdn^ficiaire) ;  il  faut  que  la  loi  de  la  situation  de*  immeubles  permette  d'en  dis- 
poser de  la  banidre  dont  les  parties  ou  celle  qui  dispose  seule  &.  cause  de  mort  I'en- 
tendent ;  en  memo  temps  ort  suivra  lea  prescriptipns  de  cette  loi  en  tout  ce  qui 
conceme  le  mode  de  la  transmission  et  de  I'acquisition  de  lapropri^te  des  im- 
nS6ablea  ou  de  droits  reels  sur  les  aii.mcubles ;  et  dans  tous  Ics  cas,  les  parties 
(ou  celle  qui  dispose  seule)  sont  tenus  d'observer  les  lois  qui  rtfgissent  les  formes 
ext^rieures  de  I'acte,  lesquelles  sont^  en  r^gle ,  g^ndrale,  celles  du  lieu  de  sa" 
redaction."  ^  " 

Selon  ces  principes  qui  me  paraissent  fitre  incontestable?,  on  ne  saurait  recon^. 
Mitre  quo  I'acte  du  1>  ddcembre  1837,  puisse  avoir  aucun  effet  dans  le  Bas- 
Canada.     11"  y  est  frapp4  de  nullity  absolue,  soit  qu'il  I'agisse  de  d^ider  d'apres 
je  statut  personnel  ou  d'aprds  le  statut  r^l. 

,  Voyons  quels  seraient,  dans  d'autres  oas  analogues  au  present,"  lea  effets  de  la 
-  doctrine  contraire.  , 

6i  nous  avions  encore  la  reserve  des  quatre  quints  des  propren,  dont  an  article 
de  la  Coutume  de  Paris  ne  permettait  pas  de  disposer  par  testament,  la  femme 
marine  duBas-Canada,  en  suivant  son^mari  dans  un  pays  Stranger  oi  cette  r^ 
serve  n  est  pas  admise,  pourrait,  par  un  testament  fait  dans  oe  pays,  se  soustraire 
A  1  empire  de  cette  loi  prohibitive  du  Bas-Canada,  tranamettrea  qui  elle  vou- 
droit  ces  quatre  quints,  et  en  d^pouiller  les  h^ritiers  legitimes  auzquels  nos  lois 
les  destinaient,  malgr*  la  yolont^  de  la  tcstatrico. 

Si  les  lois  du  pays  etranger  oil  cette  femme  va  s'^tablir,  nlexigent  paa  I'enre- 
gistrement  de  I'acte  de  vente  pour  garantir  I'acqu^reur  contra  des  or^anciers 
hypoth^ftires,  maia  qu'au  contraire  ced  lois  d^larent  que  I'acqutfreur  ne  sera  pas 
♦rouble  k  cause  de  ces  hypothAques,  il  s'en  suivra  que  nos  lois  d'enr^gistrement 
faites  pour  la  protection  de  ces  cr^anoiers,  ne  s^ront  plus  qp'une  lettr«  morte, 
en  presence  du  contrat  de  vente,  pnas6  en  pays  Stranger,  tandis  que  oe  contrat, 
sil  eftt  tffe  fait  dans  le  Bas-Canada,  n'aurait  pas  pu  avoir  cet  elFet 
spoliateuK--:^-™ '""^■"^■^:';  ■ "    .  -^  -  .^         -^    -^*'>:. ,.      -  -  - 

Un  mineur,  qui,  d'aprds  nos  lois,  ne  pciut  disposer  de  ces  biens  immeubles  avant    * 
d  avoir  attemt  sa  majority,  qui  est  de  21  ans,  pourrait,  en  allant  8'<Jtablir  dans 
un  pays  etranger  dont  la  loi  permit  de  disposer  des  immeubles  par  testament  & 
1  Sge  de  18  ans,  l^guer  par  aote  de  derni^re  volont^  ses  immeubles  du  Bas- 
Canada  a  qui  il  voudrait. 

' .  "^^  Py^P"  multiplier  om  e^gmplea,  mais  jn  nrnis  qwMwm  quuja  ^egg^^g.^ 
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L.y.oiet,edonjjcr,  snffisent  pour  f.ire  voir  quels  seraient  kn  effete  do  la  doctrine  contraire 
Ma„.„.  A  cello  quo  jo  Bouticns,  et  ju«q„V.  quel  point  cos  effot,  oporeraient  en  sons  contrairo 
a  nos  ln,s  poHiti.^.,  H  ,„f.„>»  prolnbrtivos.  J',.joutcrai  n^nnmoins  un  qua- 
tr.t^mo  .^c-n.plo.  Nos  |oh,  act«tllos  „e  pormetfont  a  la  fomme  do  s-obhV.r  pour 
Hon  man  que  con.me  connnune  en  bien..  Si  les  lois  do  I'Etat  de  Now  Yoric  ou 
<  0  htnt  d»  Vermont,  qui  nous  avoisinont,  permettont  au  contraire,  A  la  fenimo 
''c/sjo^.Kcrjou|Mm^^  .n«nieroill.i„.itt.e,il8"on  suivra  qu'en  nllant 

contrncer  dans  1  un  do  cos  Etats,  olio  pourra  s-obli^er  aux  dottes  do  son  marl 
cle  manure  A  absorber  non  sculouicnt  toute  Ra  part  de  la  con.munaute.  mnis 
■nemo  tou.s  les  autres  bicns  qu'eilo  pout  avoir  dans  le  Bas-Canada,  et  qui  sont 
SOS  horitages  propres.  •  .       ^  «     m 


f/ 


Judgment  reversed 


Cmtitr  (i^  Berthdot,  for  appellant/ 
Lpraiigcr,  friiVQsi,  for  resiiondenf. 
(P.  w.  T.)         - 


;i  HUPERIOR  C:pURT. 

MONTREAL,  30  AVRIL  1861. 

Coram,  Monk,  J.  - 

V    No.  1169. 

Larivi^reVB.  Arseiiauh  et  Zariviere. 

RESCISION  POUR  CAUSE  DE  MINORITE  ET  LESION. 
Jug«:-1.  Que  l'indemiiit«  due  au  mineur,  pour  l«sion  ne  ionffn.  ru.  nsri...«..„  a 

Jiotfvfe    '^''"''  ^^  "  '*'"°°  '^"  ''  """*"'•  "*"•  ««"  O^duite,  «.«,  etre  p<i..lvoment 

8.  Quele  «Utqne  le  mtoeur  aunit  g«r«  une  partie  contidirable  de  tea  aflhirp.  n.„.i.„. 
.  .minoriW,  n'eat  pB»  une  excuw  pour  n-pouwer  1.  rtctelon  •«»>•'«.  pendant  oa 

^    Ioltle'^lTon'"JirZn*/"''""'"™'*'*'''^'  "  "•*«  "«"•  transaction  a.taqu*..  par 
;T.feJ:.T^;ttdL':rrd^urntr^^^^^  bonnefo^ueparle;:?..,.^ 

^^6.  Le  mineur obtenant  resctoion,  neat  tenu  de'rembourwSr  que  Ie«  Impensea  nfce,u,ir,s. 

Le  ^Xfynier  1853,  le  demandeur,  ^tant  encore  mineur  avail  ^t^  induit  par 
latentation  d'uni^J^gdre  somme  d'aigent,  qui  ne  pouvair  et  n'a  pas  tourn^  i 
son  profit,  et  Ailui  offerte  par  son  friw  Jean-Baptiste  Larlvi^re,  I'un  deS  ddten- 
deurs  4vendr44cedemierla  part  quil  avait  dans  une  terre  dont  la  moiti^ 
etait^obue^arf  snpcessiun,  i  lui  et  a  ses  frdres  et  soeurs.  Cette  vente  lui  faisait 
<5proii^eir  une  l^ion  considerable  et  il  en  demandaitla  resoision,  avec  fruitBct 
revenus,  depuis  la  vente  qu'il  en  avait  falte.  Paul  Arsenault,  Tun  ties  d^fen- 
deurs,  £tant  en  possession  de  la  totality  de  la  terre,  Taction  <St.it  dingle  contre' 
lui  et  contre  I'acqudreur;  et  les  conclusions  de  la  d^laraUon  demandaient  que 
lejugement  fut  d^lar^  commun  aux  deux  dtfendeur8,~qn'Arsenault  ftit  con- 


^amnd  i\  d^l 

1863, — si  m 

la  propriety 

Arsenau 

declaration,  i 

1853,  qu'aya 

contrainta  d 

ct  anielioruti 

ponrrait  §tro 

Larivier 

flemandeur    i 

majoritd;  qu 

qu'avuut  cett 

fondeur  (Lari 

qui  avuit  6t4 

tion,  elle  lui 

^cmandour  et 

Le  demand 

tonu  d'offrir  c 

n'on  pouvaioril 

re<;u  avait  tou 

En  PREuvi 

nault,  que  ce 

six  fois  plus  qi 

la  terre  en  qu€ 

DoutreJ.,  \ 

iToClLIEB,  T 
DcBANTOJf,  1 

Sut  la  secon 

ToCLLIBB,  T. 

Sur  la  troisi-i 

ToCLLIBB,  T. 
POTHIBR,  Vei 

Sur  la  cinqu 

PoTHiBB,  Ven 

Jugcment  : 

"La.  Cour,  e 

<]efense  con  ten  u 

Arsenault  et  de 

uiaintientla  Rt 

toire  en  premiei 

fondeurs  et  ddb( 

Cour  consideran 

Mtre.  David  et  i 

Baptiste  Larivie 

souffert  lesion  dt 

dcmaniiftiir  ^nvt 


.\ 
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^amnd  A  d^laisser  et  4  >ayer  les  fruits  et  revcn«s  dopuis  la  vonte  du  26  Fivri^ 

dedanZr„fnff  '  r  ''  ^™»"^''""°  P'>""^''  obtonir  Un  conclusion,  do  «a 
declaration,  suns  offr  r  do  retnottre  oc  qu'ii  avait  re^u  par  I'acte  du  26  Fovrier 
1803,  quaya„t„c<,u.set  possdde  do  bonne  foi,  il  (Arscnault)  no  pouvait  II 
contra.nta  p.pr  do  fruit,  ot  revcnu^,  que  d'ailleuL  ii  „v.it  fa ^dT  1^ 

pourrait  €tro  accordde  au  demandeur  prt^r  fruits  et  rcvenus  ' 

,  P  "   ***  terrd.  quelquos   mo  s  sou  eniont  avnnt  «» 

».ao„t    ;qu'avantcetto  vente,  Ic  demandW  trlnngcait  lui-tnoll  alie 
qu  avant  cetto  vente,  les  ftores  et  so^urs  du\ don.andeur  avaient  yendu  auTe: 

Ho^ 2  .  '"''  "V'^T""'"''  ''"'""  •'A  d'«voir  recherche 'cett^acqui^i^ 
..on,  eHo  lu.  ava.t  e.^  otfertd  par  le  defende^r ;  qu'au  rcste  lo  prix  paTau 
<lemandeur  eta.t  le  juste  prix  de  la  dite  part  deVro 

t  nu  d  offnr  ce  qu',1  avait  rc^u,  pour  maintenir  soV  action,  et  quo  les  ddfender,! 
n  en  pouva.ent  obtenir  la  ren.i.,e,  qu'en  alleguaut  ql  ce  rjue  le  denldeu  avaR 
rcQu  avait  tourne  a  son  profit.      ..  \  ,f        «"ucur  avau 

JNPREUVK   le  demandeur  etablit,  en  produisantTacte  d'acquisition  d'Arse- 

la  terre  en  question  ne  valait  pas  plus  en  1855  qu'en  1853.  »*  que 

^o«<re./   pour  dcmandeursyta  sur  la  premiere  question  du  texte  : 

^  iTociLiEB,  T.  7,  No.  680.  ^.,  "=*^^  ■ 

DcBANTOjf,  T.  12,No.  562.  '  - 

Sur  la  second©  question  : 
TocLLiBB,  T.  7,  No.  577.  *-    . 

Sur  la  troisieiiie  et  quatri^me  questions  : 

ToCLLIBB,  T.  10,  No8.  45,  46. 
PoTHiBR,  Vente,  Nob.  357,  37b^ 
Sjir  la  cinquieme  question  : 

POTHIBB,  Vente,  Nos.  362,  363,  36^369,  370. 
Jugcment  :  -  \ 

"La  Cour.  etc ,  maintient  la  Edpib^  en  Droit  du  demandeur  auxmoyensde  ' 
defense  con  ten  us  dans  le  premier  alineaHe  la  defense  plaidee  par  le  dit  Paul 
Arsenault  et  deboute  le  dit  premier  alinda>ie  la  dite  defense,  avec  ddpens  •  et 
maintient  la  Keponseen  droit  du  dit  demande&r  4  la  dite  Exception ^remp- 
toire  en  premier  lieu  plaidee  par  le  dit  Jean-Baptiste  Larividre,  I'un  des  dl 
fendeurs  et  deboute  la  dite  E:sception  avec  ddpens.  Et  adjugeant  au  m^rite.  la 
Cour  considerant  que  lors  de  I'acte  de  vente  du  26  fevrier  1853,  pass<J  devaat 
Mtre.  David  et  son  confrere,  xNotaires  par  le  dit  demandeur  au  defendeur  Jean 
souC/  "T'',  '''  ^'^^-^^^^r^t'^t  mineur,  et  que  le  dit  demandeur  a 
puffer  lesion  de  tel  acte,  rescinde  et  annulle  la  vente  de  la  part  indivise  da  dit 
qcmanJeur.  aavnin   nn  non^.-nm^  .-..j.— •-  .i « , *^  .     ""* 


LarlvMr» 
Anonault. 


iadivifrdttm^lft  moitie  de  ig-terre  toentionl^ 


■lA^ 


■\.';i  ■;«^ 


• 
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vs.  ' 
ArwDaatt. 


^t-d^Rn«5e  dans  la  d6oIaration,-^deoIare  le  demandeur  propri^taire  do  la  dite 
part  iddiviso,  et  en  consequence  rdinWgrd  dans  la  possession  d'icello,  do  memo 
que  si  la  dite  vente  n'eflt  jamais  eu  lieu.  Et  d<k3lare  le  present  jugement  com- 
mun  nux  dits  ddfendeurs.  Et  condainne  le  dit  Paul  ArsenauK,  comme  d<5ten- 
tsur  actuel  de  la  dite  terre  et  part  de  terrc,  a  ddlaissor  et  abandonncr  ou  dit 
demandeur,  sous  15  jours  do  la  signiBcation  du  present  jugement,  le  dit  neuviemc 
indivis  dans  la  moitid  de  lu  dite  terre,  ct  a  payer  au  dit  demandeur  lea  fruits' 
et  revenus  accrus  sur  le  dit  nouvieuie  indivis  dans  la  moiti|6  dg  la  dit0  terre, 
lcs(,uel9  fruits  et- revenus  sont  do  «23.33  pour  le  pass^,  si  micux  n'aiment  Ics 
dits  ddfendeurs,  sous  le  dit  delai  de  16  jours,  payor  au  dit.  dfimnndeur  cbacun 
pour  le  tout  ^t  ^ans  division  ou  discussion  pr^alable  la  sommo  de  $143;33  pour 
tonir^lieu  tant  de  la  dite  part  do  Jprre  que  dcs  fruits  et,  revenus,  aveo'int<5ret  sur 
■la  dite  somme  a  compter  do  cc  jour  jusqu'4  lactuel  paiement,  le  tout  nvcc 
depens." .-- ..^-„-_:^_-- .. _^,__..^_^ ..____.:. ^ ^ — 

/?OM<r«  e<  2>aoK«<,avocats  du  demandeur.  '         -, 

iVorcoM,  OMt'),je<  e^  iVor<«,  avocats  des  ddfendews 


f 


•     MOXTREAL,  30th  JUNE,  186(}.        " 

Comw  Berthelot,  A.  J.  «  ^ 

"--''.  "    ,  No.  761.    .         ;  V  ,         *"    ; 

-     .  ,  Fogarty  VS.  Morrow  &  ah 

*"'''  'I^'* "  '"*'?"  "'  ^•"'■K*«  '■'"  «nallolon8  proiecQtion,  arisinff  ont  of  mercantile  tnoMotioM 

'         ^.tru  K^r  I     ''**'^  *>'"'»C<'»«"Wt«l  statute,  of  Lower  cin.d.,enMtnDgthf  parties 
to  a  trial  by  a  Jury  oompoied  exclusively  of  mercbants  and  tiaden. 

this  was  a  motion  by  the  defendant,  Remanding  that  the  Jurors  should  bo 
Mlccted  from  the  special  list  of  merchants  and  traders,  as  provided  by  the  39th 
,Se^ion  of  Chapter  84  of  the  Consolidated  Statutes  for  Lower  Canada. 

Per  Curiam  :— I  aid  clearly  of  opinion  that  although  the  proBecution  com- 
plamed  of  in  the  present  action  had  its  origin  in  certain  mercantile  tra^nsactions 
between  merchants,  the  action  of  damages  consequent  thereto  is  nbt  a  «  civil, 
suit  ofa  mercantile  nature,"  and  I  therefore  reject  the  motion.     <J      " 


B.  Devlin,  for  plaintiffs. 
Louis  Ricatpl,  for  defendant 


Motion  rejected. 


J 


-*/ 


''V'^'"'. '. 


-» r- 
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'  MONTREAL,  24  JUIN  1861. 

Coram  Bibthblot,  J. 

No.  1663.  • 

i  AuclairevB.  Low. 

EXPEBTISK, 

po«ynform.^r.M8  d.p«  leur  procedure.     II  8'.g«««U  de  nommer  de  nouveaux 

•     .Le  d^fendW  pi^oiloea,  oomme  son  elpert,  la  mflm*  perwnne  qui  tvait  a«i " 
popr  lul  eapwouer  lieu.  Objection dtant  faite  A  la  nominatioa  de  <Jtte  peiBonne 
8ur  le  mptif  qu  elle  avait  ane  opinion  toute  faite,  sar  lea  faits  qui  tf taient  rtftrta 

A  8on  ezamen  et  qu  il  dtait  impossible  d'en  attendre  de  I'impartialittf, 

pertonS*  °"'*°*'*'''/'*'''J««^'0°  «»  ^onf^n*  'e  d^fendeur  A  nommer  une  atttre 

ifeu<re  e<  2)aoM«f,  avooata  dudemandeur. 
Cross  and  Bancrofi,  ayooats  du  d^fendeur.    • 

MONTREAL,  3l8T  DECEMBER,  18G0.     , 

Coram  MoNk,  J.  -  - 

r  V      . 

,         No.  2187.  , 

■5        ■  -  ■  &         . 

'  Bailey  vs.  McKmiie  et  al. 

.   '^i"'  r«»»  hearing  o,v  an  objection   Uken  at  e»j«#te,.and  reserved  for 
heanng  xn  banco,  to  tbe  examination  of  one  of  the  defendants  who  had  been 

defendant  had  already  been  examined  bj  the  plaintiff  by  means  of  interroga- 

has'^r  d^^Ki^lT?  •  "^T'  T"**'"'  ***"  Vr<>^ing  may  appear,  the  statute 
*Zhi  ^i!       "^""*^'  "•*•  "  ^  fi»«»"«  judgment  hai,  been  rendered  by 

.4.  <fe  »f:  Robertson,  fytfiuntiS.  — «  -  -  ^^^'t'^"  «'«"»1«^-       ^ 

Bethune  i&  JDitukin,  far  dekndtxHa, 

(S.B.)  •  '  »  V       " 
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« ,'^- 


^ 


-•  MONTREAL,  30tb  APRIL,  18«1. 

,  ;    '  "  Coram  Berthelot,  J. 

.  No.  799.  * 

Expur'u  Daiole,  Appliunnt  for  oeriJorari,  aixiJoilN.P.  Sexton,  RcoorUer  of 

the  City  of  Montreal, 

.      '      •■  .  »  "  -  • 

ANb      .  '  I   . 

THE  MAYOR,   ALDEHMEN,   ANI>  CITIZENS   OF   THE  filTV  OP   MONTREAL 

I  PrqsecutqiTi.  - 

l^iD:-Th«Uconvlcllon,for  Helling  freih  pork,  namely,  in  •  Aop  then  occupied  by  tbedeftrndanr 

,  iltuat«d  without  the  public  marknti  of  the  City  of  Montm^on  the  level  of  8t.  Joiephitreet 

In  the  City  ol  Montreal,  li  lyot  tupported  underthe  provialoni  of  ByeJtw  No.  iMof  the>Cori)o- 

r»f  Ion  of  the  City  of  Montreal,  pawed  2and  March,  1848,  %  hereby  it  itprovided,  ••  quo  penonn* 

^       "  "•*  **'»*''■  de»ormal«,nl  n'expoMra  en  vente  dann,  ou  aur  aucune  rue.  place,  riielle  ou  autre  nlace 

•  "  publlque  de  cette  clt4,  quo  >ur  un  des  ditt  marches  publiw,  aucune  eupJ-fe  deprovliiona 

"fralclie8,dcl»vlandedebpuolierle,duporoft-aW,d»lavlande«aM,de«dlndea.tc/,'4c   oa 
"  autrea  anlmaux, produlti  oueflVta  g(<n«ralein«Dt  nppqrt«t ct  vendui  aur Ie^march*a publloh*'  ' 

The  faotH  of  this  ease  fully  appear  from  the'judgment  of  Ut.  Justice  Berthc- 
lot,  who  quashed  the  conviction  pf  the  City  Recorder,  J.  P.  Sexton,  Esq.      '  %. 
Berthblot,  J.— L'4udition''a-eu  lieu  au  m^rite  sur  le  trit  de  certio/^i 
nmtU  au  Requerant,  qui  deman'de  la  cassation  d'un  jugement  de  J.  P.  Sextoq,' 
Ecr.,  Itecorder  de  cette  ville,  en  date  du  7  7^vrier,  1861,  par  Sequel  "il  est 
••convaincu  duvoir,  le  26  de  Janvier  1861,  en  la  dite  oit6,  vendu  hors  des  mar- 
"  ches  publics  de  la  dite  cite,  des  provisions  fraicfees,  savott :  du  porcfrais  o'est- 
"i-dire  deux  livrea  a  cinq  deniers  et  denii,  duns  un  magasin  tenu  pi»r  lui  hors  - 
"des  dits  march<S.s,  savoir :    sur  le  niveau  de  la  rue  St.  Joseph ;  le  djt  pore  frais 
"  ^tant  lA,  et  alors  une  espece  do  provision  gen^raleinftnt  apporlee^C  vendtie  sur  . 
"  les  dits  marches  publics.     Le/tout  en  contravention  au  rt^-lemeflt  ifo  196 
"endatedu22niar8,  1848."  '        ' 

"  Et  la  C<Mir,  en  cons^quenj^  du  dit  d^lit,  oondumne  le  dit  Hernjidas'Duigle  4 
vingt  ohelins,  et  ^  Stre  iiiipri^nn^  pendant  huit  jours." 

L'avocat  et  procurcur'de  la  dite  Corporation,  pour  soutenir  le  jugemeia  du  7 
Kmer,  1861,  a  ctte  la  section  6eme  du  r^lement  de  la  Corporation  en  date  da 
22  mars,  1848 — encestermes:  .     - 

"Que  personne  ne  vendra  d^sormais,  ni  n'exposera  en  veDte  dans  ou  sur  au- 
"cune  rue,  place,,  ruelle  ou  autre  ^laoe  publique  de  cette  cit^,  que  sur  un  des 
"  susdits  marches  publics,  aucune  espetse  de  provisions  friiches,  de  la  viande 
•'  sal^e,  des  dindes,  des  oies,  des  canards,  d^es  volaiUes,  des  oeufs,  da  poisson,  des 
■'  fruits,  etc.^  etc.,  etc.,  ou  autres  aiimaux,  produits  ou  eflFete  gdn^ralement  appor- 
« t4s  etTendus  sur  les  iba^hes  publics." 

Et  la  section  7;,  du  meme  rigtement,  autoriaant  en  oas  d;Q|^n8e  nne  p^nalit^ 
jusqu'a  cinq  louis,  etun  imprisonnement  n'exoedant  pas  30  jdurs.  '  S, 

II  pvmit  bien  ^vjdent  que  ce  reglement  de  la  Corporation  ne  justifie  nollemeDt 
le  jugement  du  Beogider,  qui  condanine  le  Bequ6rant,  pour  avoir  vendu  chet 
lui,a  son  domicile,  en  k  cFle  de  Montreal,  du  poro  frais',  tai^dis  que  1|  reglement  * 
n'en  prphibe  la  vente  ou  de  provisions  de  meme  espjfee,  que  dans  unTrue,  pla<?e> 


-rnelle,  antrerqne  Bur  uti  des  marches  publics  d«  la  vil^ 


'Coram  Hon.Sir 


'V 


V  ." 


f^ 


'A 


ips. 


WURT  OP  QUKEN'S  BKNCil,  I860. 
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L'on  a  voulu  aiiasi  foire  valoir  nou       ~  ~~'  ~~ ■  -■ 

d'exiger  que  les  anitnaux  et  provisions  «m«nl     . '    ^.      ^'^  ^'*'^"'''  *  "'^^^^ 
chds  publics  do  la  Wile.  inais^7e,nvidr„T       "  'r"'""'""*  ""'"'^''  »«  •»«'- 

CojFranon  a  c.t  effet,  do;uis'a7lC     "  '"'"""  ^°  '«4««»«"'<Je> 

"d..te  Ju  226me  jour  do  .„a  "  1848  L,'^    ?"''''  ^'  ^'  ^"^^^^  Mon.rd.I.on 

.^^contreleditHoriiidas  Dai«i?tnr  hf  •""  ''"'''''  ^  '"^"'^  >^^1. 

'jet  en  P«rticulier  du.po  c  frlrns  t     •'^■' "  '""'°  ^'^  P'''^^'^'^'"'  fr»'°'^« 

/'et  autres  plaoos  publiquos  autres  nLlT  ^     .>'     ^    '""•'''  P'**"«  «»  "•»«"««. 

"  annuls  et  mis  ««  ndant  aveo  dl-  ,    "^^T'^J  t  ^  ^•-*'"«'- 1861.  I'a  caL. 

/"  de  .a  ei,.  d/Montr.a  VJel^ra    07/2  't:t  v'  "IT^  "  "^^"^-^ 
"  rant."    ^     .  -  "  **  ^-  ^°^''n/  *-«"•.,  Avocat  du  Reqqd- 

A  Dev/i,,,  for  applicant.  Convictiori  quashedf 

J.  Papin,  for  the  prosecutors. 

(F.W.T.)  '  ..  ,  /  I     -  .V    ■ 

\^^t.^:^^^0^  «^—^-"Ju.%>ntaa  0.6.0  effet. 

COURT  OP  QUEEN'S  BENCH. 

MONTREAL,  13T~DECEMBER,  I860.  '  -'       . 

■Coram  HoN.Sta  L.  H.  LaFonta»ne  Bart    r*  T    a  •  r 

Meredith,  J.^,9^NEA^,j.^„.;^^^.  '■^^val.J., 

WrLLIAM'Fu6TXER.  (^W^,„  ,,,  ^„^  ,^. 

ApjMillant;       ^ 


AND 


\  JACOB  H.  JOSEPH,  (/>^„^,„,,,,,,  4^^,^^^^^'      .. 

«HL»=-TI.,t.Uhough.„ArchUecth«„„right.ntI.e.b«.n™;  R««P^"dont: 

commi^loa^on  tUe  groprietor'a  i^Xje^^^J^llt^!  *"  f^P«« convention,  to  recover  a 


v». 
Sex  Ion. 


^. 


■V„. 


-Il 


fr 

■  \ 

.1 

■  { 

. 

/ 

. 

1  ^^ 

r 

1  H 

1 

-1 

\„ 

If' 

\   , 

B  >  1 

■'^ 

1 

-—  ■_--:-■— 

i 

i" 

1^1 

• 

-  \.  -  .  .  (i 

ill 

^IB 

\ 

■>*■■'->■■ 

,! 

"■'-.  ■  '..~ 

■  •;-:•.  .y 

■V  ■:■--;?* 

^1 

■,ffWH,nii,y.f.Hj.fe„,„„,  i;;;'^;;^?^ 


COE- 


*■• 


226 


.1 


COURt  OP -QUEEN'S  BENCH,  1860. 


Footncr 

VII. 

Juwiib. 


y 


i-j-^ 


aideriDg  the  appurent  relutioDS  of  Ostell  (the  Contractor),  tpd  Footoer  (the 
Architect),  that  the  one  should  hive  been  employed  to  oypraec  the  work  of  the 
other.     But  that  woa  the  fnot.    Joseph's  defence  was  that  the  contract  beins 
in  the  name  of  John  Ontoll,  all  monies  were  paid  to  him,  uninfluenced  by  the 
pluintiflTs  certificates ;  and  that  he  considered  the  plaintiff  was] working  for  his 
own  benefit  and  not  for  the  defenduotls.     The  certificates,  hojevcr,  were  made 
and  the  contract  said  that  they  were*  to  be  made.     Pluintiff  must  therefore  be 
paid.     It  had  been  pleaded  that  no  qjonoy  could  be  recoverable  except  as  the 
result  of  a  special  convention.     This  was  not  tenable.     Merchants,  auctioneers 
and  others  wero  allowed  commissions,  and  architects  might  be  paid  commissioos 
too.     No  advantage  could  accrue  from  insisting  on  a  separate  charge  for  every 
item  of  the  work  done  by  them.  It  liiust  be  understood,  however,  that  he  would 
not  give  judgment  for  a  conijuiseiion,  if  the  amount  charged  under  that  name 
wero  unreasonable.     But  in  the  present  case  the  whole  of  the  evidence,  as  well 
that  adduced  by  the  respondent  as  that  on  the  part  of  the  appeltaQt,  tends  to 
•  establish  that  the  allowance  of  a  commission  is  not  only  the  usual,  but  is  a  fuir 
and  reasonable  way  of  paying  the  services  of  an  Architect.     The  lowest  rate 
proved  wttS  2^  per  cent.,  and,  as  there  was  in  this  case  eight  houses  in  one  block, 
he  tiiought  that  n  fair  remuneration,  and  that  the  judgment'  below  should  be 
reversed  and  judgment  go  for  the  plaintiff  for  £55.  - 

Aylwin,  J. — The  reitson  of  the  dismissal  <jf  the  action  in  the  Court  below  is 
plain.     It  was  bcctusti  the  Judge  would  not  sanction  the  principle  of  a  paymsat 
by  commis<;ion ;  and  if  the  merits   of  the  case  wero  restricted  to  the  demand 
for  the  payment  of  a  cjiimiission  to  nomine,  he  would  be  disposed  to  confirm  th6 
judgment  below  ;  but  there  was  evidence  that  services  which  could  be  estimated 
had  been  rcnclured.     Why   then  tum  the  pluintiff  round  only  to  make  hini 
,    bring  an  action,  and  show  (hat  the  defendant,  was  indebted  to  him,  under  an- 
other name  for  those  services.     The  bill  of  particulars  had  evidently  been  drawn 
by  a  man  who  had  once  in  his  life  seen  an  English  lawyer's  bill.     It  bc^an'by 
the  item  "  taking  instructions,"  but,  in.^ead  of  modestly  putting  down  6s,  8d., 
went  on  with  a  long  story,  and  concluded  at  lust  with  4  per  cent.  on.  the  cost  of 
the  buildings.     Now,  it  would  be  dangerous  to  supposerthat  architects^  could 
establish  their  own  t.iriff  of  prices  within  their  own  guild,  and  thus  tax  their 
'   own  bills.     That  could  not  be  sustained,  and  if  the  Court  now  adopted  the  stan- 
dard of  2h  per  cent,  it  was  not  because  there  was  no  proper  evidence  to  show  what 
was  the.Value^f  the  plaintiff's  services.     It  was,  thefefore,  necessary. to, take  the 
^idence  givei^,  which  seemed  to  establish  2}  per  cent,  as  a  fair  remuneration. 
But  hci.  did  not  subscribe  to  the  doctrine  that,  becau^je  a  building  costs  £20,000, 
tho^architect  was  to  have  a  certain  percentage  on  that  sum,  on  account,  perhaps, 
of  theintroduction  of  a  number  of  foreign  novelties  and  luxuries,  which  in  no  way 
increased  his  responsibility  or  labor.  His  business  was  to  see  that  the  bouse  was 
properm  constructed,  and  the  mere  expenditure  could  form  no  basis  of  the  value 
of  his  services.     H<»^rced  to  the  judgment  because  it  did  not  adopt  that  basis. 
The  plaifit^ff  had  established  the  rendering  of  his  services,  and  the  only  question 
'was  the  qiiantum  meruit.    Of  course  an  architect  must  have  a  proper  oompen- 
ftatifln  for  his  tihie,  and  if  there  were  involved  a  large  degree  of  archit 
knowledge- properly  so  called,  it  must  be  paid  for  according  to  the  merits  of 
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him  M  .rchitect.     H^lri':^^^^^  ^"  "ot  obliged  to  pay 

«.e„t  could  not  be  -.iti'th  Jr^^^^^^^^^^^^^  ^"""'P*'  ^^«  ««- 

to\go  to  .  notaryrWX  rlLr  J!\  '*;"*"'K'«»«fi'«'tin.e-oho»o 

FcJtner  w..  tile  1,^  ul^^t  *  I'"""  '^'""'  "'-*  •"'  '"^  -' 
WW  to  .upe^bteni  £h!L;.^-    ^^Tf  ^^  ^'''  <»nt«ct  itself  that  Footner 

".!•  Of  remuneSn  be  ihat  it  J  J.  "^  •^■""^^  *"  -upport  ki.  cae,  and  iVt  tl.o 
serviced  ''"*  '*  ""»''*'  P'*"'*'^  """^  »>e  paj^^  the  ralue  of  |.i» 


Mackay  id  Auitin,  for  appellant. 
Morion,  Dorimidf  Sinical,  for  respondeat. 

\  CIBCUIT  COURT. 


JudgmiB^t  roverscd. 


'^: 


■;  MONTBEM,,  318T  KAY,  1861. 

..^       .  '  ^'^'n  Monk,  A.  J.  *^  {\ 

'         "  No.  251.  ,■■':•' 

niti.-n„tH;er.     *  ^'""^"^^^''tt  VB.  Jtatntat/.^  ;■  t 

t/nanthavin?b  und  hiZlf  bvtilV'T"         """^  ''P"'"'  ^ax;  '^thc 
property  kaaSa.  ^  '"'  ^'"^  ""  P"^ '^*'°  y^"""'^  o^easments  on  tho 

cipal  iaxea;  "  if  thry mean  a„l  £  "^^^"'«"*^'"  "«"  the  City  and  Muni- 
tion. The  Court  cLoho7  if ;J'"  ''  ''"?'"'"'  ''''"  obvious,  significa. 
one-fourth  of  the '^^W'-lw"  ";«»,the  half;  the  on^third,  or  the 
a  particular  tax,  as  disliked  ^T^^lZ  '*  ?''  ''^  ^'^'^  *^ 
«.^t8  "  do  not  include  Z  wholel^I^'hicJ  or ':^*r'  !'  '""'J"^ 
~».pr.hend7    It  has  been  conten  J ttat  ih^ t'  Zt'^ZT  '"^  '''' 


Awessmene.       pe  Court , a  clearly  of  opinion  thatthisdis- 
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VK 

Rmiiiiuv. 


tiiiotion  IH  unrounded.  It  U  inKeniouii  enough,  but  bot  iioui^d.  f  Wlionoe  it 
thin  tax  derived  ?  on  wliat  Ih  it  irupoHcd  ?  the  luuWMiablo  prop^r^y 'of  tlie  oitj. 
To  what  is  it  doMined  ?  to  and  for  what  purpoM  is  it  to  bo  np^iticd  V  nHinicipii 
obJL'OtM — (ill)  liquidation  of  debt  contracted  lor  municipal  purpoM'H  '  and  thcM> 
alone.  It  Ih,  therefore,  plain  that  tliia  tax  is  municipal  iit  its  olmraQter  and 
purposes  :  it|  is  a  city  tax — an  asH<iHsmout.  Sf'         \j' 

The  purti(!8  to  this  deed  hnvo  agreed  tliat  the  lessee — the  prosit  dbiionc^DDt— 
should  pay  tlio  assesHments — all  the  a^soaanimits^  Tliey  di<l  not  ttuMt';]^OMr  to 
distinguislj  what  asHossniciitH  ho  should  pay,  if  not  boiind'u^  pay,  ^ho^  iNfjibly,' and 
th6  Court  cannot  make  a  distinction  :  where  the  law  or  1  the  »i^ment  has 
made  no  restriction,  the  Court  will  not.  The  intention  of  the  liarties  n^utt  bo 
inferred  from  the  language  of  the  agreement,  and  in  this  case  tjbero  is  nojdoubt 
that  the  judgment  must  go  for  the  plaintiff. 


A,  II.  Lnnn.  for  plaintiff. 

S.  Brthnnr,  counsel. 

II.  MucDoniicn,  for  defendant. 

(8.U.) 


\Jadginoiili  for  plaitltIB'. 


MONTRKAL,  318T  MAY,  I8i!l. 
/ 

,  Coram  BADqi.EV,  J; 

...  ■  '      !  No.  las).  ..  •  ■    -   X^ 

CoHieefteH  ilif  Chevalier  vs.   Longpri. 
II ELD ;— Thit  thp  rtfc  Icvlml  upon  nil  tlio  :i-i>u*bl<)  proporty  In  Montreal,  undiir  tlio  provlatonit  of  lh« 
3r(l  «ttCtlon  ortlio  8tatuti>,  32  Vio.,  oh.  U.  U  ml  reoovuralile  by  UndlortU  from  huoIi  of  tlioir  ten- 
anti  M  by  thftinli'OMfi  havo  tif,tiHsiX  to  pay  tbo  yi>arly  awoKsnionta  on  tlio  property  IcaMOd. 

This  wasttn/actton  .similar  in  character  to  the  case  of  Pinsonnoault  vs.  Ram- 
soy,  reported  above.  , 

Per  Curiam  : — The  contract  in  this  case  mu.st  be  interpreted  in  the  same 
way  as  any  other  contract.  Hero  the  stipulation  is  to  pay  the^  taxes  and  as- 
sessments, and  w6  Kave  r)nly,  therefore,  to  eni|uire  what  did  the  oontractin<; 
parties  mbaa  by  these  words.  ^\'^  all  know  that  by  the  old  Koad  Act  the 
magistrates  were  ordered  to  levy  an  assessment,  for  the  proper  maintenance  of 
the  city  roads.  Now  that  authority  has  been  extended  to  the  City  Corpora- 
tion,  with  power  to  increase  the  rate  merely.  For  50  years  the  word  •'  os- 
scssmcnt "  has  been  known  to  mean  the  ci^  taios,  properly  30  called,  that  is  the 
assessment  OA  the  rent  of  the  property.  Now  in  1860  a  tax  was  levied  by 
Government  to  pay  a  debt  of, the  city.  It  was,  however,  not  to  go  into  the  gen- 
eral funds  of  the  city,  but  to  be  applied  specially.  Now  what  are  the  terjns  of 
the  lease  here  (made  in  January,  1858,) — "  de  payer  toates  les  taxes  ou  cotisa- 
^iotis  a  Stro  imposees,  &o. "  Now  this  must  surely  be  held  to  mean  to  be  im- 
posed by  the  city.  What  is  more  in  this  case — the.  lease  was  made  two  years 
before  the  tax  was  imposed.  How'oould  the  parties  be  eaid  to  have  contem- 
plated thisi  particular  tax  ?  -  I  think  not.  It  is  useless,  hpwevcr,  to  say  more 
about  the  matter,  and  I  therefore  dismiss  the  plaintiff's  action.' 

f  Action  dismissed, 
^uer  iZoy,  for  plaintiff, 

Ji/»  C7Aai^eitft'er,  for  defendant  I 
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llfAPPRAL 
-Tioii  TN  Sumioi,  Coimr,  D«t„ot  or  Ht.  yvAc.«.m. 
MONTRBAL,  Ttm  JUNK,  18UI. 


'-\ 


UITH,  J..   MoNlkLEJ,  J. 
SIR  DUNCAN  JlcDOUOALL.  (i'lain^f^n  /*,  Co«,r  i,W  ,        ' 

|- AK|>  APPKtLAJITi 

''         ^'^  ^«"P^«ATION  or  Tl,«  ,.AU.m.  ok  ST.  EPHREM  dUPTON.  ' 

/  -  (■^^"K'oil*  tnihe  Court  bthir,) 

|H'rn,.t..d  by  tho  Munlolp.T Ac,  «^»"'"°"  '«'  "'»  Work  dono  b,  ro.d  offl«,„^i 

'*c:Lr.r:£.rwXd'dr;,itrw:?j^        -•-  p-....^, ,. 

.      Illeg»l  nito*,  Ih  ,h«  proper  i«niedy  "•"">«"»  "''^  ^um  ,»ic  of  »uob  land,  for  .uob 

ro»d  waa  made  oontiffuoiia  tn  »i.«  ».       i-       ,.  . ,.  """wn,  »nd  while  the 

jeej,  »d  ,hioh  w«  oo.«d,«i  b,  .rid  co.Si  «,  7U.  dL^L  ,m?^j' 
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ll«t)uti|i*ii    Mtion  b«ing  ln«tltutc<l,  oaoMcl  ■  protofit  to  b«  aintii  ii|H)n  tha  dofendaot^  wt- 
'0<»r>f>raik>n  ..I  (inK  fi>rth  tho  KroutiilNofhUobJiHJttoni  to  aniii  tai,  an<l  ofTornil  to  plaml  to  aa  Mtlon 
•JijitMi'"    brnuKht  in  nnj  court  of  oomiwtont  JuriMliution,  and  to  (liva  iHMSuril^  to  ooiwar 
tha  oundrninnlinn  if  the  ■w««Mii«!Qtii  w«rfl  held  liigiil.     Thin  proteat  i»iof  raoord 
in  tliiit  caaif.     Tlio  ruHpondontH  |Mir«iNtrd  in  llio  Nolo  of  Mid  land*,  and  app«| 
^^^^lant  InNlituti'd  tlio  notion  now  in  nppcnl,  in  the  Biiprrior  Court  in  th«  Diatriot  of 
Ht.  Hjrtieintho,  ullr^inK  ■  trouble  de  droit  in  the  |»oMotaion  of  hia  aaid  land*,  br 
raoaon  oi'tho  uota  of  roapondfliita,  avtting  (brth  that  the  proooedioKa  or  renpond 
*  unta  Wife  illo^ul  uud  opproit»tiv«,  and  conohidinK  that  renpondcnta  bo  condemn- 

ed to  defi.Ht  ("rt.in  tnitihlinK  npp<-iliiiit  in  'the  |H'aceabl«'  ponm^Kaion  nnd  mijuyniont 
of  hia  landa ;  thnt  aiiid  land*  bo  declared  fVou  Troin  all  ODunicipal  naMennniimta 
and  burdenN,  dtioM   and  pomhie*;   that  reapondonia  bo   oondcnined    to  doMHt 
from  ibo  anio  of  aiiiil  Inndi,  and  pay  appellant  daniagoa  in  I'iOOO. 
Thia  aotioD  waa  ni«t  by  the  reapondonts  by  plea  in  law  and  faci,  in  aubataooo 
-— — ^ —      pretending  that  reapondenta'  proooedinup  wore  legal  and  r«gulttr,  eod  e^tQ  if 
thoy  were  not,  they  wore  auprenio,  and  there  waa  no  appeal  fl-om  their  aotH,  ei- 
otipt  to  the  County  Council,  and  if  they  had  nut  le<^a|ly  vorbulised  the  nMid  in 
quflittion,  they  had  general  power  to  levy  any  auma  of  money  required  for  road 
•  purpoflca,  and  the  road  in  quoatioo  wu  a  Oont  road,  and  oould  bo  built  iVithout 

prociiverbitl.  The  merita  of  these  pretonaiona  will  be  better  appreciated  by 
'  eiamioution  of,  the  partioulitr  allcgationa  9f  appellant,  as  baHcd  upon  the  pro- 
vtaiqjia  of  the  Municipal  Acta,  |»nd  the  proof  of  record.  The  appellant  aubmitti 
Ihut  the  roHpondenlH,  having  predicated  all  their  proceedings  upon  the  report  or 
proce$-verlnd  of  Joaeph  Dulmmel,  have  defined  their  poaition,  and  muHt  ac- 
quieaeo  in  the  oonRcquonoes  of  it.     They  cannot,  after  their  acts  are  brought  in 

quctttion,  and  found  illegal,  full  back  upon  other  poworaolaimed  to  be  Teatod  Id  them, 
,'  which  thoy  have  not  aeon  fit  to  oxercijc  as  a  juHtification  for  their  acta.     As  to 

the  prctciiHion  that  tho  powers  of  our  Municipal  Oorporationa  are  supitJfne  over 
matters  confided  to  their  jurisdiction,  thia  ia  onty  true  ao  far  as  relates  to  the  ei- 
eroiso  of  diNcretion  within  the  limits  of   the  Uw.     Whan  thoy  do  what  the 
Municipal  Acts  do  not  confer  upon  them  power  to  do,  or  do  what  in  within  their 
jurisdietipn  to  do  in  any  other  maiyier  than  tbe  law  presoribea  it  is  to  bo  done, 
it  is  void,  and  the  remedy  for  an  excess  of  power  is  not  an  appeal  to  another 
municipal  body,  possessing  no  power  to  remedy  legal  defootB,  but  a  resort  to  a 
oourtoflaw,  which  is  invested  with  power  to  declare  all  proceedings,  w,hetlier 
of  individuals  or  corporations,  ilti^al  «nd  void  which  huve  not  the  warrant  of 
law  to  sustain  them.     One  thing  is  perfectly  apparent,  that  the  appellant  has 
suffered  a  gross  injusttoo  by  the  acts  of  respondents.     His  lands  are  in  a  wild 
state,  and  they  are  taxed  ia  ono  year  at  the  rate  of  about  one  dlnliar  por  acre, 
which  is  about  half  the  average  prioe  of  Wild  lands  in  Lower  Canada.     This  tax 
ia  for  a  road  not  required  for  the  local  wants,  and  producing  no  benefit  to  the 
~  lands  of  any  consequence,  inusnmoh  as  it  oommunioatcs  with  no  road,  but  stops 
in  the  forest,  a  mile  from  any  rood.  While  some  of  the  lots  of  land  on  the  19th 
-     1---—  .-range  are  owned  by  porties  desiring  this  road,  and  the  road  is  sought  between 
the  two  ranges,  the  lots  on  the  19th  range  are  taxed  nothing,  and  the  whole 
t>urdcQ  is   put  upon   appellant's  laud  on  the  20th    range.     It  is  diffioolt  t» 
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toln  l».     Th«  qa«M(ionii  llmt  aria*  ib  tliU  onM  aro 

I.  I.  th«r«  any  legallj  h»m«foK«t«d  pn„^».„rrM  of  iho  road  In  qu^lion  ? 

tho  MuMolH  Act.  «,  a.  to  b<,.bindinK  up«..  tho  ,,.rtu».affcot«d  by  uT 

3.  IMf,  tho  p«rtl««  bound  to  rtiako  the  road   by  aaid  pn,r^,.v/rbul  b«,n  «, 
quired  to  do  .t,  and  upon  thdr  failure  t.  co„.ply  Lu  tlL  r.,ulIo  u^f  t^c 

■To  law  ?  ^'  ""  '^"'""^'  '"°"  """*''"•'  "'■  "'"  •'"''"'»''•"  ■'^O'Jing 

4.  If  any  or  all  theae  quenflona  muat  Iw  answered  In  tho  noRatUo  ia  thoro 
.ny  remedy  for  the  wrong,  and  waa  uppol|..nf«a  proper  remedy? 

no.  irrT^l  T  T'  ""'""''"'•  "'•'*"""'  ""•*"''"  »•'"* ''  ^  "«'  -hown  that  the 
no..  CH  required  by  law  were  .-ivon  to  tho  partiea  interested,  when  the  ofReer 

8)    18  Vice   100  a  47.  par  2.)  (18  Vie.  c.  100.  ..  49. pak  2.)     The  pll;. 
cd  homologation  of  the  report  of  Jo«,ph  Duhamel  on  the  7th  DeeemboriW 

^  Ta  17.1     ;  M  '''^:'  f  ""'•*  P"''""  *"•  3"*  ^'^y'  ^^««.  *''hout  notice, 

adtf  without  the  requ.-Ht  of  .ho  partiea  IntoreH.cd.  waa  irrogular,  illegal,  and  u^ 

m  r' *'""'"%'^  'f:\  »«  »»  «  -•"?"--  in  good  f.l.h  wit'h  .he  18  m 
100  ^  40.  pur.  2.- wh.eh  «,y,  that  "every  eouneil  before  proeeeding  to  anJ 
.ueh  examination  nhall  e«u«e  publie  notiee  to  b.  giyen  through  their  LZZ 

.hrfwork  to  whieh  aueh^,mr,-.cr6a/ related,  of  the  day.  hour  and  plaee  at  which  tho 
Tho  appellant  wna  the  par.y  mainl,  i„torv>sted  in  the  matter  of  aaiJ  road,  he  did 

Uwa.  intended  to  open  .t,  but  .be  deviee  appe„«  to  have  beerre.v,rtod  to.t 

jfZ    nr"    7  "\^f'^  '"*"'*  "^S^^B  hi™  notiee  of  the  final  homr 
gation  of  the  ;,ro«W*rA<,/.     The  aet  being  violated,  both  in  form  and  io  «,lrlt 

appelantaubmita  that  there  lanL  valid  p«c^,..«.6„/ of  .he  n>ad.  The  Znd 
qu^on  la  anawe.^  with  atilr  leaa  difficulty.  The  protended  proce.vj^lt 
defective  m  almoat  all  |hj  requiaitea  of  p«.«.^...erW.  vide  18  Vic.  c.  100,  / 
47,  par  6,  6,  and  7.  The  ponition  of  the  road  la  not  ao  defined  aa  to  reade  i 
p^.bl  for  road  offieera  U,  act  upon  it  with  any  certainty.  It  w«  to  be  made 
near  he  line  between  19  and  20  R.  How  near?  Wi.hin  one  or  twenlj 
roda  ?  I  IS  not  atated  what  part  is  to  be  contributed  in  money.  anT^ha  i^ork 

iaveL.r^?-'"'^'"'^^  It  evidently  «>" 

.^avene.  the  .ntentioo  of  the  laat  mentioned  6th  paragraph,  in  putting  th, 

whole  burden  of  a  front  road  between  the  rangea.  alt^er>r  a  la'rge  ^rt io- 
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ropt«D. 


f 


MeDoaR.li    of  the  diHtanoo  entirely  on  the  contiguous  lots  on  the  one  20th  range.  It  contains^ 
*»?£&"' f  ^T"'**"  ''"'^•"'*''«  «''  execution,  viz..  that  a  certain  bridge  should  bo  mndc 
—     B.      by  the  proprietors  of  certain  lots,  if  the  Gmml  Trunk  Railway  Company  could 
not  be  compelled  to  build  it;  thus  rendering  it  incumbent  upon  the  proprietors 
,  to  dctcrnnne  the  legal  responsibilities  of  the  Railway  Company,  before  they 
could  ascertain  their  t)wn.     The  road  is  a  frontroad,  and  is  required  to  bo 
>      made  Only  26  feet  wide.  whi]e  18  Vie.  c.  100,  s.  41,  requires  every  front  road 
to  be  36  feet  wide.     It  requires  the  rond  to  be  made  before  the  Ist  July,  1858 
and    tho   Council    only   order   it    opened   3rd    May,    1858,  and    if  proper 
notices  were  given    to   the  proprietors,    they   would    only   have    about  onu 
month   to   build   the  road    and  bridges,  and   dotormino   tho   legal   liabilities 
of  said'  Railway  Company.     A  proces-verhat,  h  bo  legul,  must  be  sufficiently 
definite  and  explicit  to  bo  susceptible  of  being  carried  out,  must  be  accord- 
ing to  the  requirements  of  law,  and  must  contain  no  directions  impossible  of 
execution.     Tliis  is  wanting  in  all  these  particiilars.       "  ,         ' 

With  reference  to  the  third  interrogatory.  Vide  18  Vip.  c.  100,  s.  60,  par^l, 
2.  and  3.     The  course  is  here  dearly  pointed  out  which  it  is  necessary  to  adopt.' 
The  Council  have  done  nothing  of  the  kind.     The  notices,  if  given,  were  a  snare 
for  there  was  not  time  for^the  proprietors  to  do  the  work  required  in  the pruris-ve,-. 
bul.  The  work  was  not  done  by  road  officers  at  all,  but  by  contractors  and  speculat- 
ors. The  letting  out  of  the  making  of  the  road  by  contract  was  a  proceeding  entirely 
unwarranted  by  law,  and  what  thfrjU9uncil  bad  no  more  power  to  do,  than  any 
other  corporation  or  individual.     Lnstlyi  is  there  any  remedy  ?  and  is  the  appel- 
lant's action  a  prbper  remedy  ?    By  12  Vic.  c.  38,  s.  7,  "  AU  Ooiwts,  except 
the  Queen's  Bench,  magistrates  and  ail  otherjjcrsons  and  bbdies  politic,  and  cor- 
porate within  Lower  Canada,  shall  be  subject  to  the  superintending  androform- 
ing  power,  order  and  control  of  the^uperior  Court."    This  power  was  exer- 
cised by  the  Superior  Court  in  Setting  aside  the  by-laws  of  the  municipality  of  Two 
Mountains,  (1)  and  Shefford  (2)  on  the  petition  of  the  Attorney-General  under 
12  Vic.  0.  41,  s.  8,  as  having  exercised  franchises  and  privileges  not  conferred  on 
them  byjlaw.     In  these  cases  the  Municipalities  htid  passed  by-l»w8  for  obtain- 
ing Municipal  Loan  Fund  Debentiites.witholitprovidiyg  in  such  B^  laws  for  assess- 
ments to  pay  interest  and  sinking  fund,  according  to  law.     The  prindple  recog. 
nized  was  that  the  manner  in  which  Municipal  Corporations  exercise  their  legisla- 
tive powers  may  be  so  far  reviewed  by  the  Superior  Court  as  to  determine 
whether  they  have  proceeded  within  the  powers  given  them.    This  may  be 
.  done  as  well  incidentally,  as  under  the  prer(^ative  writs  act.     There  is  no  power 
^i  for  an  individual  to  use  the  remedy  provided  by  that  act,  as  applied  in  the  oases 
referred  to,  as  a  matter  of  right.     It  is  only  when  the^ttorney-Oe^firal  may 
give  power,  to  use  bis  official  name  as  prosecutor.     This  the  Attorney-General 
has  refused  to  do,  in  case  where  it  was  sought  by  the  British  American  Land 
Company,  respecting  sale  of  their  lands  in  Wiokham.    In  such  case,  unless  the 
individual  has  of  his  own  right,  power  to  appeal  to  the  Superior  Court,  when  his 
rights  are  infringed  upon  by  a  corpormtjpn,  the  reforming  and  revi^ng^power 


(I>  Lower  Canada  Rep.,  Vol.  5,  p.  155. 
(2)  Lower  Canada  Rep.,  Vol.  5,  p.  200. 
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^f  that  Court  ia-of  no  ayail  to  lum.  The  acta  of  reapondonta,  if  legal,  would  moDou«i. 
have  the  effect  of  a  foreed  alienation  of  appollanfa  lands.  It  au  ely  ^uld  never  n^^ 
have  W  intended  to  plaee  o.unicipal  eouneila  in  a  position  to^lZ  ,^  !  ^^|^^' 

quesnojed  by  legal  tnbunals.  In  an  ordinary  action,  between  th*  Corporation 
of  the  City  of  Montreal,  a  by-law  of  the  City  Council  was  declared  null  ««  an 
oiceas  of  power.  (3)  It  is  pretended  that  an  appeal  to  the  County  Council  be- 
ing open  to  appellant,  he  ahould  have  resorted  to  this  appeal ;  not  having  done 
*o.  he  has  loM  h,9  remedy.  This  has  been  before  nii^red  that  the  obUct  of  , 
Im.  appeal  was  only  a  revie*  of  the  discretionary  power  exercised  by  the  loc41 

BatTllirV''"".^"  ;•'."'  ''«"•  "'•'''  y<^^aU_initio.  in  violation  of  law. 
But  appellant  was  deprived  of  this  remedy,  because  notice  was  not  given  of  the 
intention  of  the  Council  to  act  upon  this  pwch-verbal  or  report 

The  judgment  in  the  Court  below,  by  implication,  admits  the  acts  of  respond-  „       . 

cnts  to  be  Illegal;  but  implies  that  no  pdwer  Exists  in  the  Superior  Court  to 
jet  them  aside,  except  i»  the  exercise  of  its  revisor/power  under  the  Prerogative 
W  nts  Act.  If  ,t  were  necessary  to  interpret  1 2  Vie.  c.  ^8,  section  7,  aB  having  exclu- 
sive roforence  to  the  remedies  provided  by  12  Vic.  c.  4i;  which  appellant  does  not 
4idnut,  there  is  an  obvious  distinction  to  be  made  between  the  direct  exercise  of « 
reforming  power  over  the  .proceeding  of  Municipal  Corporations,  andtheright 
of  determining  the  extent  of  their  powers,  when  brought  in  question  incidentally     - 
to  enable  the  Courts  to  adjudicate  upon  the  rights  of  individuals  brought  In  con' 
flict  with  those  of  corporations.     The  latter  is  a  apecics  of  jurisdiction  thkt  is 
possessed  by  every  Court.     The  land  of  a  proprietor  h:is  been  entered  upon,  and 
a  quantity  of  trees  felled  and  removed,  fences  taken  down,  and  the  landkvelled 
and  ditchedall  igainst  his  will.    He  institutes  an  action  against  the  partiei 
tho  hMC  dodcif.     It  IS  pleaded  that  .road  has  been  ordered  to  be  o^^n^ 
there  by  .local  council  having  jurisdiction.     It  is  proved  that  such  local  coun- 
cil hud  ordered  such  road  to  bo  opened,  but  had  not  complied  with  .  single 
formality  required  by  law  preliminary  to  the  opening  of  .  ro.d.      This  would  i 

uot  be  .  ^elence  to  the  alleged  tres^.  The  Coiirt  would  enquire  whether 
tho  formalities  of  the  law  had  been  complied  with,  and  if  found  not  to  have  been 
obscned,  the  plaintiff  would  succeed.    For  the  purposes  of  that  action,  the  pro. 

ceedingsofsuehcouncilaresetasidcbutthedecisionproceodsfcfarther   Therxj 

might  be  cases  where  the  proceedings  of  the  council  were  regular  and  vaUd 

but  suits  where  Hiey  are  invoked  fail  for  want  of  proof  of  the  fkcts.    In  such 

ca^s  the  proceedings  of  such  council  are  not  invalidated,  except  for  the  pur- 

fo^  of  the  particular  action  wBere  they  were  brought  in  question.    If  it  were 

possible  to  determine  the  legality  of  the  acts  of  .  council,  by  iertior«i  or  other 

privileged  process,  under  the  Prerogative  Writs  Act,  the  decision  would  be  final 

^  to  the  validity  of  their  acts.     If  appellant  h«.,  no  remedy  by  this  action,  there      ^ 

.8 none  open  to  him  o/„^A^  under  the  Prerogative  WriU  Act.     Thepi^oceed- 

|ngs  whidi  he  complains  of  .re  not  the  exercise  of  judicial  powers,  .nd  cannot  -^ 

be  reached  by  certiorari.    For  the,same  reason. .  petition  in  Jhe  nature  ofTZl 

<'5>  Lower  Ganada  Rep.  Vol.  9,  p.  44j('.  ~~  ' — ' : ~- — ,  ■        ■  '' 

(4)  Angell  *  Ames,  Cor,  p.  188,  sec.  17.  '     ' 
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McI)oiiB.u    of  prohibition  could  not  be  prantcd,  and  the  remedy  sought  is  altogether  inoon, 
*'8?EphI?r'""^"*  "'**'  *•'"*  "^  "^  manduinus.     There  is  but  one  me^ps  of  rendering  the 

. provisions  of  12  Vic.  c.  41,  available  to  him,  and  that  is  where  a  local  council 

has  "  exercised  franchises"  not  conferred  upon  it  by  law,  and  this  remedy  cm. 
only  be  exercised  by,  or  in  the  name  of,  the  Attorney-General,  Who  may  refuse  to 
act  for  the  protection  of  private  rights.  The  legislation'of  our  Municipal  Corpor- 
ntiofcs  may  be  likened  te  the  legislation  in  the  United  States,  which  is  restricted 
by  the  constitution.  Their  powers  are  restricted  to  the  limits  of  the  Acts  creatine 
them.  Martin  Justice,  in  Mayor  et  al.  vs.  Morgan,  condensed  Kep.  La.  Vol  4" 
p.  131,  remarks,  "  This  Court,  and  every  Court  in  the  State,  not  only  posses-ses 
the  right,  but  18  in  duty  bound,  to  declare  void  every  act  of  the  JiCgislaturo 
which  IS  contrary  to  the  constitution.  The  due  exercise  of  this  power  is  of 
the  utmost  importance  to  the  people,  and  if  it  did  not  exist  their  rights  would 
bo  shadows,  their  laws  delusions,  ai^  their  liberty  a  dream.". 

There  might  be  instances  when  oifr  Courts  would  bo"  compelled  to  declare 
acts  of  the  Provincial  Parliament  void,  and  that  too  from  failure  of  formalities 
required.  If  a  tax  were  imposed  by  Parliaments  upon  the  people,  not  first  ro- 
commended  by  the  Crown,  it  would  bo  a  violation  of  the  Union  Act,  and  would 
bo  null.  This  could  not  be  remedied  by  the  Prcrogitivo  Writs  Act.  For  the  Su- 
perior  Court  to  revise,  reform  or  annul  Acts  of  Pariiament  would  be  a  strange 
ciroumstunce.  Nevertheless,  if  the  law  wcri  brought  in  question',  in  any  par- 
ticular suit,  it  would  1)0  declared  void.  It  is  a  singular  pretension  to  be  uiged, 
that  local  councils  have  greater  immunities  than  the  Parliament  from  which 
they  derive  their  existence  and  privileges.  It  is  remarked  in  Angell  and  Ame» 
on  corporations:  "  The  by-laws  of  a  corporation  must  not  bo  inconsistent 
with  its  charter  J  for  this  instrument  creates  it  an  artificial  Tbeing,  impartq  to 
it  its  power,  designates  its  object,  and  utuallj/  pretcribes  its  nlode  of  op^ation. 
It  is,  in  short,  the  fundamental  law  of  the'corporation ;  and  in  its  terms  and 
spirit,  asji  constitution  to  the  petty  legis^ture  of  the  body,  acting  by  and  under 
it.  Hence  all  by-laws  in  contravention  of  it  are  void."  In  the  case  of  Bou- 
langet  vs.  the  City  of  Montreal,  (5)  the  nK.jority  of  this  Court  held  that  even  the 
discretionary  pwer  exercised  by  a  municipal  council,  as  to  amount  allowed  an 
officer  named  by  them,  could  be  revised  by  the  Court  in  an  ordiriary  action,  and 
this  tqo  when  the  Act  under  which  the  .council  acted  gave  power  to  "fche 
council  to  fix  the  amount  of  compensation  in  such  oases.  This  is  proceeding 
farther  than  in  this  case  is  asked.  The  appellant  here  does  not  claim  a  right  in 
t^ie  Superior  Court,  or  this  Court,  to  revise  or  reverse  the  decision  of  the 
qpuncil  of  the  Parish  of  St.  Ephrem  d'Upton,  actibg  in  deliberation,  and  within 
the  l^its  of  their  powers.  It  asserts  that  said  council  pretends  to  have  a 
hypofiiecary  claim  upon  appellant's  lands,  which  it  is  seeking  to  enforee, 
and  that  no  such  claim  exists.  That  the  necessary  proceedings  have  not  been 
taken  to  create  such  a  claim.  Hence  the  issue  hero;  Can  this  Court  refuse  to 
decide  this  issue  ?  Suppose,  instead  of  appellant  being  plaintiff,  the  respondents 
liad  sued  appellant  for  the?e  pretended  arrears  of  taxes  ^  would  it  only  have  been 


(5)  L.  C«.  Rep.,  Vol.  9,  p.  3G3.. 


(0)  L.  Oa.  Vu^~\ 
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nawnniy  for  Ihsm  to  h»vo  come  into  Court    nod  aii.i    "  W„  1,  i  'r 

legally  \r,xi.     1  |„s  ,3  tho  issue  here,    Have  they  been  lea^U,,  Wu\  ?  Tf  „«»  m 

"T„ t  IlM'"  H """ "':  '•"^'  •"'"'-^J  <-r.»  Sill  ■ """ 

In  thdoase  of  BeaHdry  vs.  the  Citv  of  Mnntm,.!    /'fl^  .1.         •  - 

liiro  »i.:<.     >ri,  1  .      ^'""'^'»"-     *  1"' case,  however,  was  verv  un- 

S..t»te,  under  »S  .jHi!'.,!,      fT  '  ""  "'*'"''  "' ''»'»"  '"  '"• 


tensions.    It  says : 
amendments  have 


The  I^ower  Canada  Munieipal  and  Road  Act,  1855,  and  its 
revise  alter  ....TV^"'^  (Supovi^r)  Court  no  appealable  jurisdiction  to 
revise,  alter,  amend^r  disallow  any  by-law  passed  by  any  Municipal  Council  or 

i;Z?      .'  -""^'r^'  "•'''  ™"y '--been  passed'illegally  or   0  trary"  t     ,  0 
interests  and  just  rights  of  the  parties  interestll  "  „fn    "n        .  "'""'J^  *»  *'•« 

th.  the  SupeWor  it  has  su^  ^Z^^LZ.  '^:Z^TZ. 
j«r.d.et.on  is  not  sought.  The  respondents  undertake  to  d.Xperintf 
Court  ot'H  "7^^*^-."S"'  «o  <io  so.  Has  not  the  SupeVc  u  ,  s  a 
Court  01  onginal  junsd.ct.on,  a  right  to  determine  this  question  ?  The  iame 
Man.c^l  Act  gives  power  to  Village  Councils  to  determine  the  ^e  .Jlf  bTad 
aold  w.rh.n  the  Municipality;  snppose.a  Council  prescribes  the  we^f  bL 

lulTdil;.^^  a^^^^^^^^^^^^^  *««  Court  has  nLp,,l.at: 

J^an^lb^violationr^^ 

stdl T/bT;    '"'a"^""  "•*  appellate  jurisdiction  exists  in  the'^rrt  to"  [ 
aside  the  ByJaw.     Agu.n,  one  of  the  subsections  of  2Sr^  »«..•«„  „r  »r..l:l  . 


asiiln  »k.>  n„  I           1     .             -j-r—— "  ju.iauiuiiuii  usisis  in  tne  Uourt.  to  set 
aside  the  By-law.     Agu.n,  one  of  the  subsections  of  23rd  secUon  of  Munioip! 
•powers  Council?,  ta  make  "  surveys  of  the  Municipality."  ^A 
8  wtually,  in  one  instanen.  n»«<ul  .  tj„i .:  .._        "'  . 


local  GnnnnJi' fcTi^J!!'^ir"'*."'^"'^™  "'■'"■"    '^a^cy^orthe  Municipality."  ''A 

Wd  o^rA      •  ^'  V'  •'''*''"'^'  ^'"^  *  B^-J'*'  to  survey  i  towo- 

Wcl™t;r".r  -*«'»•  «tate,  and  belongitig  to  the  British  Lerira 

Land  Qgmpany,  and  tax  the  Company  to  pay  the  expenses  of  such  survey.    This 

-  ^ i 
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(0)  L.  0».  Hep.,  Vol.  Yl.,  p.  m.  Idem,  Vol.  VlII.  p.  .0' 
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McDoHRiii    18  a  Tonriifiliip  already  sui  ti;yc(/.    Suppdso  tUis  Council  carry  out  thoir  occcntrio- 
''S'.'^J"!'"" "'  notions  ahil  nieasuro  »ut  tliis  Township  into  siidi  pirccl!*  ami  quantities  n"'  thsv  . 
»IL'|.icii.      please,  nua  Hia-kc  a  plan  of  it  for  settlcnKnt,  and  put  tlic  bill  of  the  whole  upoA 
\    •,      the  lands,  Utul  forth\»ith  ii'dvertiso  tikni  for  >iiK'.     Thc'Brilish  American  Land 
Company  cannot  jMht  a  forced  alienation  ofitlicir  lands  because  ihc  Court  Imd 
^V  '    .  no  appellate  jurit^tion  "to  revise  this  Hy  law.     Apjiollant 'contends  that  "such 

rcasoninfi;  i^»  unsound.  .  It  i«  ajjainst  tli,c  jn»actice  of  Courts,  in  England,  in  the 
United  Statc.i,  and  licro.     No  diffpreht  issue  is  rjiisod  here  than  there  would  bo 
if  the  parties'  jiositiou  weru  revt-rscd,  and  the  respondents  were  suing  for  their    ■ 
rates.     The  only  diffiirencli  is,,  die  actio.u  in  the  on*}  ctiso  would  be  afrir)nalivo, 
wliile  in  the  othcrjt  is  ii.'gutiye.     If  re-ponJciits  were  the  plaintifl[s,4hc  validity 
of  their  pr()eeu(Iiii;j8  \Vi.uld  ni'>,si  mifjuvstionably  be  tried  as 'aninoidcut^o  the 
action,     CaM.'s  of  this  kimlaro  too. numerous  to  fc(>dor  aifthdritieJ'nccossary, 
/  The  case  <.f  G^uM  vs.  the  Ciiy  of  Montreal,  (1)  rocently  before  tfiisX'ourt,  sis- 
Kumed  that  the  Suj^wrior  Court  had  a  ri;.;U,  hi.  uu  ordinary  action,  to  detoriiiiue 
■^tther  tlic    As.-es-sjnetit  was    legal  or  ille!>:ii'.  'A  hlrgo  number  of  cases  are" 
cited  in  An;!!ell  and   Ajnes  o^  Corporations,  undci-  Chapter  IX,  relating  to  By- 
.     laws  of  Corporution.ji,  when.' By-laws  of  Munieipul,  as  well  .us  private  forpora-, 
tioDs,  have  JjecTi' declared  voii^,  in  ordinary  pclions"relatlfig  to  their  enforcement.  " 
.  The  necesi^y  of  full  and  special  compliance  with  all  legal  formalities  in  depi-iv-* 
"ing  indiyidiials  of  property,- for  the  benefit  of  4hc- public,  will  appear  to.be 
,  oontist^twith  the  geniuE  of  the  law  of  Franco,  "«;mi  refer^pce  to  Toullier  respecting 
aliinati</^H  /drcee.  (8)  The  following;  is  a. cop^- of  the  judgment,  (McCord,  J., 
25th  January,  1860)  from-vhich  this  appeal  is  ii^stitutcd  : 

,'^  The^Jourt  bfter  baving%eard  the  parties  by  their  rc8pSctiv^6ounscI,  exam-' 
iftcd  the, proceedings,  ihe  evidence  adduced',  and  d^berated,  considering  that  the  ^ 
Pi-oVlnciar^tatute,  entitled  "  The  Lo\#er  Canada -M»nicipal  and  R»ad  Act,'  of 
the  year  Oi\e  Thousaud  Hfght  llundred  and"  Fifty-five,  and  its   amendments, 
has  given  no  irppealal^le  jurisdiction  to  revise,  alter,  amend  or  disallow  any  By- 
law passed  by.  any  Municipal  Council  or  Coi^oratiOa.  even  though  such  m:iy  have 
been  passed  illegally,  or  contracy  to  the  interests  and  just  rights  of  the  parties 
interested,  and  considering  that  this  Court  can  only  take  cognizance  of  any  al- 
leged illegality,  injustice  or  irregularity  in  any  By-luw  made  am^pas.sed  by  tsuch 
Corporation,  under  and  by  virtue. of  its  supervising  power  over  all -inferior  tri- 
■    buDals  and  jurisdictions,  therefore  any  party  so  considering  itself  injured  or  ag-  > 
grieved  can  only  s«ek  redress  tiifder  the  provisions 'of  ^he  Provincial  Statute, 
,    12th  Victoria,  chapter  41,' and  this  Court  doth  copseqUently  dismiss  tile  present 
gction,  with  the  costs  savf  d  ce  pouvoir  distraction  of  costs  granted  to  Mil, 
LefVamboise  &  Paptneau,  attorneys  for  the  defendants. 

.  I|  may  bie  furthiT  remarked  that  the  ncccsstirj  consequence  of  the  dictum 
enunoiatccr  in  this  judgment,  is,  that  ti  By  Jaw  of  a  Municipal  Corporation 
which  has  been  passed  %  ^rprise,  affecting  an'y  absent  pi^piator,  without  the 
observance  of  those  formalities  which 'are  specially^prOtriilcd  by  law  to  piotcct. 
bis  interestP,- although  illegal,  spoliatory,  aind  despotic  mual- be enforeed.     The' 

(ly  Canada  Juwgty-V^-ftl  rp.-lW; 


(8)  Toullier,  Tom.  III.,  p.  16^  Xo.  252  et  1<  9. 
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byJaw  rendered  nooessirv  in  o  dl  ih  I    J"       ^'  """'^''  »"<*  P"Wio»tion.of  the  cwS,!^, 
Circuit  Court  bcinToS  th^LJ    1       P^''^"'"''":'*'^'^'*  ...-y  appcnl  to  tlv«    ^'.-^^p-"^ 
«n,i  „      A  T-       ^  ""»"««,  the  time  elapses  nnd  ho  is  deprivod  of  hh  rbhta 
.  and  prop<5rty-again8t  law  and  justice.  "  "'  nis  rigiita 

^  The  question  involved  in  this  c'ase i.muoh  broader. than  that  put  in'the  judB-*'- 

hoh  p6re.„ptou%  «ill«5.'uant  qu'en  supp6«int  merae  que   le  rapport  de' JolS,  • 
Buha.„el  fait  le,pre.«.er  aoftt  1857  et  tou.  les  procides'  qui  iT.  p^ciSro? 
umroIat.vomenUIaeonfeetion.du  che.„i„  .it  pas  d^prS^u  s^^V^^  ^ 
d    toutos  les  for„,ahtds  voulues  par  la  loi,  les  inti.ds  avaj^nt  rte  .nmoi^sle  d  a 
do  proleversur  les  terres  do  I'uppelant,  la  so».e  d'arTcut  pour-etiod  m    -'' 
^enf  de  laquelle  scs  ^orres  ont  et4  annonodcs  en  vente.  T      '*' .*'°"^'':'-#-   > 

'Qu'ensupposant'quolacoifectionducheniinn'aiiriifn.,.,^*^      /  xj-  "^    .  .•        • 

'  ae  tout,  .s  f^.na^.3  v^u^  p^ . .,  Jiiit^r::^':^^^:  s  ^ 

d  apr(.s  la  loi^e  pr(Slover  le  coOt  de  la  confection  du  chariip  <       -   .  '   k 

-   /i»«/'«PP°T^ntproprrdtairedesdit^lots4eterredtaiW;pudcfa{VcU^^^^  - 

ccqu'.  aneghgdde  fUire.  t,ue  vu  sa  ne,lige.ce  les  in^l^^Kn^^":,    '' 
coofection  en  observant  les  f9rinaHte.sprcscrJfes         Y         *\^  ^"T  °'^*?^06  la.       .. 

,  H".''"  ^Pr"'J  «»«  '•»■«*«  y«P»^^>  Sfir  "ces  terres  fnlur  k  cdnftclion 'da'       ^" 
dunn,n  excddfit  en  une  „«nde  deui  et  dd™i^  p«„,  e,„e  ^.  ^M^^^  '   , 
r^,  ce  quretait  nid,  les  i„>U,,s  p'en  .vaient  p«s  ^Jf^r^,  itl^  ^  '      ' 

t  ndu  quMouvrage  en  question  diaH  uo  che,ma.de  f|<^do„VJc  2ioB^'    • 
■etait  ordonneo  longtetflps  avant.     '  "  .       '  ,         ..      \         •«  tonrecuon  •   .   ; 

Que  I'appclant  ne  po\i^iit  o>)te..ir  la  rtixHitd  d'une  ve.ite  future  - '   '       "  ^  ^ 
l«r  une  autre  exception. les intHuds  plaidaicnt:    ..-       ^i  '   "  '^       '" 

Qjiol'appeljiqtn'ajiiinaisrdsidd^datislesltlnite!*,        -'..  .'.        ^      " 

^  Que  le  dienun.  d^nt  la^o^tion  a  etd  o^ Jonnde,  dlkft  un  ehemin  de  front  que    ' 
r..    la  lor  e  pr6pr.dta.re  dtaf  obllgd  do  fairo  snt  le  front  de  ses  lots.  it^JZ    -    : 
Ubsence^d'«uc«„  proc^s-verb^U,  et  la.n,uniqipalitd  avaft  le  droit  dfe  Ic  faire  ooir 
>Fap..dta.re  et  d'en  r^el.mer  le  ^.t  de  lui  ,  titre  ^^6r^Jt^^  ^^ 
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i'ar  une  troisidmo  cxoeptipn  lc9  intimes  alI6guaieni  •  .   1#       i  > 

Q<io  le  proces-verbal  fait  par  Louis  Rjene.ud  Blanchard'le  l^venibreiSiK - 
Lfa— '"rf"''^'"'^^'"  D,i.3„,,  ,,  ler  aoutlSaT'et^p^^^t- 
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gpark  loi  et  dneifflePt  hoftologudB.  •     \r{    j  ;     4     ' 

Am  Conseil  Munidpal  du  comtd  de  Bagbt^  le  ^    fe' ■  li 


» 


■!  .^' 


\ 


V 


/  1% 


<rmr 


«?•■ 


288 


COUi?T  OF  QUEEN'S  BBNC|I,  ISfll. 


McDoustll 

ri. 

Corporatlnn.pf 

JHf,  Kphrem 

d'l*pton. . 


'■f-il: 


if.-. 


m 


i 


scul  pcfniiti  pavia  loi  rclutivenrcRt  h.  telle  homologation,  I'appelant  yal  acquiesce. 
Qufa  lo  Icr  nini  18S8,  roavcrtttro  du  dit  clicmin  ayant  4t6  dumhnd^o,  la  Muni- 
cipalitd  en  a  ordoqn^  1u  confuotion  suivant  Ics  dispositions  du  proct^s-vcrbal,  et 
par  suite  Ic  propridiAiro  dcs'  lots  Jo  torro  dosignds  danihia  d<<oluration  ^tait  tcnu 
de  fairc  la  partio  du  dit  cl'icniin  qui  so  trouvait  sur  Ic  front  dcs  dits  \ot». 

Qitc  CO  clicuiin  n'ajant  pas  M  fiiit  sur  Ics  dits  lots  do  tcrro  dans  un  ddlai 
I  r^onnablc,  la  municipalito  a  donnd  ordro  auz  offioicrs  oomp^tenta  do  faire  fiure 
Ic  dit  chcniin. 
Que  Ic  49  juillct  ISSS.'aprus  avis  Mgiil,  Ic*  chomin  a  <Std  mis  &  I'cBohdro  ct  * 
.  adjug^,%^la  proportioiMc  tcl  ohcmin,  pour  luquclle  lo  dit  appelant  ^tait  tenu. 
ct  oblig6,  ayant  dt<$  fuit  ct  payti  par  la  ditc  municipalito  ou  scs  offioicrs,  ils  avaicnt  ; 
Ic  droit  d'en  r<5clumcr  lo  co(it  coinmo  itrrcrngcs  do  tuxes  municipales  duos 'sur 
"   Ics  dits  lots  do  terroainsi  qu'cllo  I'a  f|(iU.   ^  ^^f~~"' 

Que  le  dit  olicmin  ^tuit  avantai^euic,  utile  ct  pdocssaire  et  a  M  ordonn^  dans 
rintuiCt  du  plus  grand  noiTibrc  dcs  iiit<(resscH,  ct  toi\s  Iqe  pnociSdds  de  la  dite  ma- 
nicipalitd  ont  dtd  regulicrs  et*tel  quo  prcsoritspar  la  loi. 
Lcs  intimds  plaidi^rcnt  en  outre  uno  ddfoijsc  en  fuit. 
I     Par  lour  articulation  dcrliiits,  Icsintiiods  deularurcn(  devoir  prouver:  loil'acoom- 
plisscment  do  toutes  lcs  formalitds  prcsoritcs  par  la  loi.    2o  Lo  ohcmin  ordonn<^ 
<;tuit  un  chcmin  do  front.     3o  La  confection  du  ohcmin  ordonn<S  tcvant  le  mois 
^  d'aotit  1858.    4o  L'institution  de  Taction  anterioure  ^  la  vento  dcs  terrains.    5o 
L'abscDce  de  I'appclant  do  la  municipalird.     6o  Dcmundo  do  I'ouverture  de  cc 
chcmin  par  lcs  int<Sre8sds  le  Icr  mai  1858.     7o  Adjudication  du  chemin  4  dcs 
^v  prix  modcres.  /  '  .  ,  ■   • 

Les  intimd:)  ont  prouvd  c^s  fuits.  »     > 

Lc  2.*)  Janvier  1860  lu  Cour  rendit  jugcmont  apr&s  audition  dcs  parties  et  ren- 
voyu  la  demandc  sur  deux  raisons  principalcs.  Puree  que  I'ucte  municipal  dp 
1855  ne  donnc  a  la  Cour  Supericure  aucunc  juridiotion  en  appel  ou  en  r<5visiun  ' 
dcs  rdglcmcnts  passes  par  lcs  conscils  municipiux,  et  en  second  lieu  puree  que  le  . 
procdde  que  Ic  deniandodr  dcvuit  suivro  en  p;ircil  cas  etuit  colui  indique  par  la 
12  Vic.  ch.  41,  savoir:  lc  statut  rtSgiunt  la  prociSdurc  rclativcnicnt  aux  Corpora- 
tions. -, 

Ce  jugcmcnt  est  conforme  a  lu  loi  et  le  iteul  que  la  Cou]^ufMeure  pouvait    ' 
rcfldre.  .*.  ' 

Les  re^lemcnts  quo  Tuppclunt  met  en  question  par  son  action  sent  rdguliors, 
■  etant  rendus  pur  I'autoritd  comp<Stente  et  duns  Ics  attributions  du  Conscil  Muni- 
cipal qui  lcs  a  promulgutSs.  •  '   <        % 

Pour  remddicr  aux  abus  que  tel  rdglemcnts'pouvcnt  ocousionner,  pour  prdve- 
;  nir  I'injustice  qui  pourruit  en  rdsalter,  dcs  moyjens  sont  donnds  pur  I'acte  munici- 
pal lui-mci^e.  lis  sont  faciles  ct  mis  &  la  disposition  de  tous  les  inUSresses.  L'up- 
'  pclant  pouvait  s'en  prevaloir,  et  il  ne  I'a  pas  fait.    -  . 

Des  avis  publics  sont  donnas  avant  la  preparation  cl'uucun  procSs-verbal.    Le»  > 
parties  sont  entendties,  les  objections  prises  en  consideration.    Le  oonseil  local 
en  discute  le  merite.    La  partie  les^e  pouvait  appcler  de  la  decision  au  conseil  de 

Ift  irt piiiirtt'.iAn  «n*^*p"j    «**   ii>a   ftrtinfrtipg  niirt  In 
Jiw  jmAmiVmmi,jai>ttioc3*  oi.  xisq  uuuvux&s  uiko  in 
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.  donnd  Dai8«ance  ont  ^W  violde.  dun«  rcoKcice  do  leun,  po«volr«,  la  lol  a  par  le    MciWrii 


tor  romi^de,  nvco  des  gortiaUoB  qu'oxigo  le  bon  fonotionnoment  dun  systAmo 
•aunio.pQl.  Suivunt  00  «tatut,  la  partte  lds6e  par  un  rdi?loincnt  municipal  peat 
oW^nir,  8 .1  y  a  lieu,  de  la  Cour  Sup«5rieure  un  ordro  d'«n  suspondre  I'effet  ou 

I  ex«out.on.  Cctto  injonclion  C8t  donnd  par  la  Cour  Supt<ricuro  ou  par  doux 
jugcs  Bur  un  cxpos^  dcs  fuits  attest.?  par  affidavit.  On  rt^oit  que  o'est  111  uno 
8.|ge  precaution.  Cct  ordro  ainsi  do.mt^  est  uno  information  dea  irri-'ularit^s. 
una  protpBtution,  une  miseen  domeuro  sanctionneo  par  un  jugenicntpreliminaire' 
dune  autorit<5  judiciairo;  faits  gravds  qu'une  corporation  doit  iKJser  avant  do 
F«.or  outre      Si  I'oxpost^  fait  aux  juges  est  vraj,^  4  la  corporation  nW  pas  en 

^  mcsuro  d  on  dc^tru.rc  I'exactitudoou  la  valour  le.-ale,  en  procedant  ultdripurement 
avant  dobten.r  uno  nouvellc  decision,  ellc  Ic  fait  A  son  pt'ril  ot  en  assume  touto 
la  rcsponsabilltd.  J      V    .  ■' ■;  '    * 

Peut^on  dofthcr  lo  mfi.nc  cffot  i  uno  siiiiplo  action  en  nulli.,5,  sans  quo  la  par- 
tie  qui  1  exoreo  so  soil  en  atieuno  manioro  prc-valuo  dcs  moyons  de  revision  ou 
d  .jppel  que  la  loi  apcord^.    M  une  siiiiplo  action  sous  de  pareilles  ciroonstances 
suffitpour  mettvo  en  <iuestion  la  legali.6  dcs  pbcc^dt^s  d'uno  corporation,  sans 
autres  formali.es  il  sfera  toujours  pormis  A  uu  sc'ul  individu  do  paralyser  toute 
action  de-la  part  des  corps  munioipaux.  -  Au  milliou  d^^la  confusion  do  nos  lois 
mumcipales  soumises  A  d«rdvolutions  pdriodiquces,,  et  il  des  nwdifications conti- 
nuolles,  il  n  y  a  pas  uno  8«le,,  corporation  qui  puisse  acqudrir  la  cortitiide  do  la  ^ 
parfaitoidgahte  do  tous  Ics^  prqcedtfs  prcscrits  .par  dcs  dispositions  souvent  ctth- '  • 
tradiotoircs  de  nos  statuts.     Hi  I'actioa  defappelant  est  admiso  toutes  fes  corpora- 
tions seront  arrStdes  par  uno  simple  action  du  genre  do  cclle  de  Tappelant  dans 

Jcfi  matioros  lea  plus  important^  et^les  plus  urgentes.        :V  .    - 

II  semblerait  pi  us  raisonnable  et  plu^  confbrme  a  la  MA  dd  prv^umcr  un  acquies- 
cement  formcl  do  la  part^e  touto  partie  intercss^jet  induire  une  renonoiation  4 
so  pr^yalojr  d'aucune  informality    lorsqu'une  objection    n'a   .?td   faitd-i  un 
rdglement  publie  et  annono^d,  apres  I'expiration  des  ddlais  aceordes  par.  la  loi    - 
pour  en  appeler  et  en  obtedir  la  revision.  " 

Eta.  admettant  memo  la  I^galite  du  proc4  Id  suiv?  par  ^appelant";  en  sW 
saat  qu  il  pouvait  Tsuspendrc  I'executiod  d'un  reglemcnt  municipal  pay  une^iiilion 
directe  en  nullite  il  n'y  atait  assurdment  aucune  raison  vaUdo  pour  motivefla  - 
nullit*  du  procds-verbal  et  desVdglements  inunicipaux,  rien  qm  pdt  faire  pronon,    ■ 
cer  la  nuUitd  de  la  vcntedes  propridt^s  de  I'appelant.  •   ■  .  ,^     ^ 

L'artavec  lequell'appelant  a  divis^sesriispn^  fcrait 'illusion  4 j  lour  simple 
lecture  81  par  'examen  on  no  decouvrait  Finapplicabilitd  des  diffdrentes  clauses 
aufltatut  qu)l  invoke.  * 

II  faut  remarqu.^  d'abord  que  le  point  de  ddpart  des  rdgleAits  et  de  toute  hA 
contestation  en  cetteoa^se  n'estpas  ir^R^is-verbnl  DuhamellTseul  que  Scmble. 
wconnaitre  I'appclant,   mais  bien  au  contraire  1.^  pit,cesvcS.l  fait  par' Louis 
Keneaud  Blanchard le  19 ao^embre  1852,  proces-verbal  qui  a  subsiste  jusqu'Ace 
qml  fut  amfendd  snr  i°  rapport,  on  prQcigjgrhatdg  JosepkB 


8*.  Kphroi 
d'L'jilon. 
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^er  aoat  1857.    Le  pSmier  subsiste  et  doit  etre  appfdcid  au  point  de  vue  de* 
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COURT  OF  QUEKN'S  BKNOII,  1801. 


8  B  K 


dti  I. 


•■#"'* 


•\ 


MoivM.,«n    HHoi.nncs  disposition,  do  noN  l.,i«  do  volric^j  lu  loi  ii.unicipnl«  no  H'uppliquant 
Corpor«tii>"i'i  t|ti  A  CO  dornier.  ^  .   ' 

i.  Tous  lo«  propri(<taircH  do  »<Tr.'«  nonf  teiius  pnr  In  loi  d^  A»iro  lour  cJictnin  do/ront. 
1 1  u'cst  bcRoin  d'uuciyi  proc6s.voil.al  pour  doflnir  cotf^  oWig.vtioir}^  loi  y  »  cUiro" 
ni'-nt  souniis  tons  Ic-s  pn.prit'taircs.  Vn  ph-ccs-vcrm  Um  rdf,uis  que  pour  Ics 
routes.  i      ' 

U  Soo.  45.  18  Vic.  cli.  100  dit :  "  STl  i.V]yRto  nncim  pmct'siy-orbil,  r6;.lcmcnl 
''  ou  ordro  valide;„wc./.v,«r  hconfr>n're,a\im  Ic  chouiiu  do  front  dochaq.iolot 

"  sera  fait  ot  cntrett!nu  pjir  Ic  proprictairo  ou  I'occiipant  du  dit  lot Mais  lo 

"  propri6taire  ou  loccupnnt  d'un  lot  no  .sora  pas  tcnu  do  fairo  ou  dntrctcnir  plus  " 
''d'uB-chommde  front  strr  1(»  hrgear  dew  "tot,  k  iuoitis  ,^i,o  tol  1..^  n'uit  plug  do 
"  trentc  arpcnts  do  profondour.  '.'■  \  » 

l»'apr6s  cottc  disposition  la  Cour  no  dcvait  pns  #?ndro  connaissanoc  dos  in- 
formalittM  qui  pouvi.icnt  cxistcr  dans  lo  prooo-vorbaK,  attondu  <iuo  dans  rabsorice 
tiicMHc  d'uucun  procos-vcrbal  I'obligation  do  fairo  ot  d'ontrctcniric  cl.ort.in  do  front 
^(ubsi5talt  toujours.  Li  sccondc  partic  do  la  clause  du  .statut  en  dernier  lieu  oit<S 
cspiiquc  pourquoi  lo  clicmin  do  front  est  mis  iV  la  charge  dcs.deuls  prop^k  tairos 
du  206rae  tnngoxclusiveniont.  C'est  que  dans  toufe  cotte  partie,  los  propridtuires 
du  in6nio  rang  ont  ouvort  ot  fait  lour  cliomiui  sur  Ic  dis-ncuviome  r.»ng.  Lours . 
terroH  commc  tous  Ics  torrcs  dos  townsliips  n'ayant  que,  vingt-lmit  arpcnts,  tom- 
bcnt  par  la  dans  loxccption  du  statut  qui  lescxcinpto  do  touto  participi^tion  duns 
louvorturo  d'un  scconl  ehcniin  dc  front,  i  moins  qu'il  fut  a  plus  de  trcnte  arpcnts 
du  preniior. 

On  conccvra  f  .cilomcnt  que  la  scule  ddsignatioh  d'un  chemin  dd  front  sur  lo 
vingtiomc  rang  dtait  suffisante  pourlndiquer  aux  intorcssos  oil  devait  6trotrncu 
lo  chemin.  Lcs  prdci^s-verbaux  sont  en  outre  plus  oxplicitcs  qu'il  est  ndcessairc 
pouri'intelligonce  d'un  devoir  municipal  aussi  clairemcnt  ^&n\  ct  p^escrit  par 
la  loi  et  I'usage.  -  L'objection  ^e  I'appelant  sur  ce  point  ?st  frivolc. 
\  1m  n6eessitc  de  cc  chemin,  s'il  n't^tait  pua  commamM  par  la  lof,  est  d<5montrde 
\ par  la  preuve.  Plusieurs  propridtaircs  du  Township  do  Milton  n^uvaicnt  aucunc 
softie,  si  cc  nest  pa*  un  long  circuit,  et  rouverturo  de  cc  chemin  qu'ils  jvvaient 
droit  d'e^iger  leu^retait  indispensable.  La  liiunicipalitd  devait  vcillor  A  lours  in- 
tC-rC'fs.et  voir  i\  I'execution  do  toutcs  les  obligations  muajpipalcs,  et  particuliirc- 
inent  rouvcrturciet  rontrotion  dcsciieniins.  i  • 

"  La  municipalite  est  tcnu,dc  fairo  ct  entrctonir  tous  les chem ins  et  pontsqui 

"y  sont  sifues.'.....et  passible  dc  dominagcs  rt<sult«nt  do  la  non-exdcution  de 

"  toiito  obligation  ithposdc  p.ir  cet  actc."  (18  'Vic.  ch.  100,  sec,  51,  §  3  et  4. 

,L'appelant  so  phiint  do  ce  qu'il  n'a  regu  aucun  avis.     Si  le  statut  impose  aux 

'^prietairos  l'obli|;ati6n  de  fair©  le  chemin  de  front,  I'u via  no  jwu't  Stre  exigd. 

■tiobstant,  la  Cour\rouvqra  dans  la  prcuye  qu'ua  avis  a  6t6  donnd  a  I'agenl 

'jappelantj'I'Honor^ble  Hollis  Smithj  lui-mt'ine  a  obtenu  un  amendoment  aii 

Rret  procds- verbal.      ,  '  '  ,     -  ..^^^ 

Un  autre  grief  ou  moycn  do  nulliip,  sur  !c«niel  il  appuyait  s«i-«lomandc  en  Cottr 

Infdricure,  et  qui  n'a  pas  plus  do  fondement  que  ce  dernier,  est  rab.senoede  ooti- 

eation.  ^Une  cotisation-  e.-'t  n^ccssaire  lorsgu'il  s'ugit  do  faire  contribuer  t>ar 

"piis  propurtiuuncttw  nn  cortikirt  nombre  d'individus,  dans  un 
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iirpomtloB  ol 
M    Kphr«m 
'I't'ploii, 


dc  1  Mdcuter,  la  muuldpalitd  cat  tonue  Jo  Vcx6outer    I  „„  «-.„♦  .     P™P'  ®'  '  ^ 

t«.?trM 'T"*^"  "''  **^°^'''"^"^*  ^""""''  '^'J-PonHubjo,  pour  IWer- 
luformalUoH  quo  l'«ppela,.t  Mi.^uo  soat  .,ucl,,ues  uno.  iTuaauaire's  d wl  1    ' 

3.a„.i.p^3.ve....e.^^i:^^ 

taud«  quo  1  acto  u.un.c,pal  oxigo  36  picJs-objcctloa  quo  V..ppo).ut  dijuit 
d^un  s,a,ut  p<.,<?„cur  do  plus  do  quatro,uuH  uu  proc.c^H.vorb  1  (ixanllu  la  Jur  dd 
e  un  c«  que.t.o„.  L,.  do«cnp.iou  de  lu  ..„,u.o  ^  1«  cntlti^lSl^: 
par  la  lo.  quo  pour  Ic,  routes.  LVxo.,H.H»n  do  la  O0n.t.uclion  Uu  pob"  "S. 
Compagniodu  Grand  Troue  ..'en  pouv,.it  C-tve  cl,ar,I  oxcluJvcult  o  out 
ocrta.„on.c„t  pas  „.„tiver  1„  nulli,^  d«  profcVve.b.1.  (J,.r  loblig  t  fc  [  dX] 
■  H  prou..C.e„.e,^  a  la  cl.a.^o  do.  i„.^res.o.  qui  n'en  sont.UI,.^...;;  qu"  bt^S 
quo  io  cbco  do  for  on  puis,  otrccha^^  .u.^quo^on  qui  l.t^^^^^ 

duolonun,    on  trouvo  quo  le  pr.x  c«t  modcMo.  quo  lo'tojul  a  4<  fait aumdl lour 
marcbc,  op.c^s  des  80um„Mon«  ot  rioa  no  pout  ju«tiflor  1«  rdprocho  fuit  aux  autb 
rues  n.u„.c.palosd'avoir  ohorcher  A  cxtorquordcs,son.n.od  c6„.siderabIos  dCnt  - 
tiouhor  absent  pour  Tavantag.  dfe  quolquos  re,ndonts.     Si  la  sonnne  rdolan."rde 
Uppelan    ost  cons.dc;rabIo,..da  ost  da  oxclusivomont  .Y  oo  quil  s    trouvo  propria! 

il  est  dtabh  que  ce  cl.on.m  a  ajouto  le  doublcTdo  la  valour  a  Xos/propri^u^,  '    - 

Quo  toutogarantie  soitaeeordc^ea  la  pr„pri^t^.  mais  qu'il  nesoit  pasa„  moins 
El  lu^r^r  puro'speoulation,  aceapareut  degrandcs  etonduon  do  terroB 

S^rlt  [.''"''■?"'""  """'•''P"'^  •^^  d'o..dolan.or  ro,^mptio«,  par! 
ticuli^remeat  eoHos  qu.  .ntorcsscnt  touto  la  eomn.una^,  ot  od  daris^Kteul  but 
de  leur  permettre,  sans  contribution  ot  sans  frais,  d 'attend ro  quo  lo  travail  ot  los 

tit,  ait  decuple  la  valour  Jo  lour  terres  incultoi  .        1    ■ 

to  ^Tfth7'  ^r!^''^:  "^"'^'  "'^"'  ^^  the  appellant,  the  two  which  sec,^ 
to  be  of  the  greatest  weight  are,  firstly  ._  <  ,       ,  *^  - 

3rJJ?1tf'^'  '!2^'^"'f  ^"^  "*•  '■'8''*  *«  "»''*'^'»«  ««cond  order,  rian.oly,  th,t^' 
fit  '^\  '  T*"  '"P^'''  "*  "•"  l»on.ologatip„  oHheproce,.Jal  of  tf 
foad  in  question,  without  notice  to  the  parties  interested  . 

cpal  Council  before  proceeding  to  the  examination  or  r^vi^^  ^f  .„.:  .-,.., 


any  pmriiu 


*^- 


'  /;  ■■ 
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count  OV  QUKKN'S  BKNUIF,  iHfll. 


vrrhiil  >'  tth.ill  eauflo  |>ublio  notice  to  be  pivon,  through  (heir  m^orotary-trotsurer, 


<(  I'l/tOII. 


• 

«» 

» 

^ 

. 

.-■■1.. 

-^f.. 

^.-f' 


MtOniignll 

^•P'^hr"""'  "  *°^''°  '"''"''''*'"'^  of**"'  niuniciptilitj  or  municipnlilioN  inloreiittd  iniho  work 
"to  which- nuoh  proci^^iifrlml  rchton,  of  Iho  day,  hour  ond,  plncc,  at  which 
••  iho  Council  sbnlb  pi-ococ'dT  to  tlio  oxnniiiintion  or  revision  of  luoh  procf$> 
«'  fifrlxif."       ,    -ry 

Hoction  cij^lit  of  the  ti.imo  Ht  ttuto  JuBiiom  how  Huch  notioo  Hhiill  bo  Kivon. 
In  continuity  to  thcw  provisions  of  the  stafuto,  lh«  dofcnJants  Kuve  nKtico 
of  the  tinio  and  place  at  which  tli(7  went  to  pri<c<Hi<|,  for  tlio  flr.-t  time  to 
the  examination  and  roviMlon  tif  tlio  pmi('»-u,:rhal  in  question  ;  and  upon 
that  ocbasiofi)  namely,  on  tho  7th  «Jay  of  IVccnibcr,  1857,  tlioy  homologuUMl 
Iho  proch-nrhnl ;  «ubj.!ct,  howovcr,  to  n  provi>iO  in  thcMC  tcrm«,  "Que  lo 
"  dit  ohcuiin  au  lieu  d'Olra  ftfit  d^inN  lo  im^  mrntionncJ  au  dit  rapport  no 
"  lo  M-ra  f|uo.l()rH.|uo*oo  CoMwil.  on  Hira  r(»iui»  par  Icm  timJrega'a  uu  dit  clictuin 

••ot  lorsqu'il  Ic  jiigora  ii<!cciwHro." — — -^ ^S,':^^ '^ — -— — — 

Rome  niomliH  alWwar^fa  ftpitiliop  wms  prowntrd^Vo  the  Council  by  three 
perHons,  aliening  theniHcl^cs  to  bo  |rtrf.prietor8  of  land  iw  tho  IDih  ran^o  of 
Upton,  and  praying  that  the  "road  in  quoHtion  might  innuediatuly  bo  made. 

Tljis  petition  boars  dato  tho  Ist  of  May,   I85S,  and  two  days  afterwards, 
■without  on  this  ocoaHion  hearing  any  of  tho  partid  bound  to  make  the  road,  and 
without  notice  to  any  ofthoin,tho   Alunieipil  Council  made  an  order 'in  the 
followini^  terms,  "  II  est  ordonno  quo  I'umendcnteut  uu  rapport  du  doputd  (kit 
/'  ct  pas><J  a  CO  Consoil  lo  7  Dec.  dernier  (1857,)  soit  par  les  presentcs  annule, 
"  et  quo  lo  dit  cheniin  soit  fait  tel  qu'ordoniio  pur  lo  rapport  du  deputii  dc  co 
"  Conseil  en  date  du  lor  Aoftt,  1857." 
Without  wishing  to  enter  at  any  length  into  tho  question  of  the  reasonable- 
^ness  of  the  ordor  thus  made,  I  may  observe  that,  according  to  that  order/  the 
parties  hud  less  than  two  months  to  muko  the  road  to  which  it  refers :  .whereas 
counting  from  tho  date  of  tho  proch-verbnl,  tho  porties  under  it  would  have 
had  nearly  a  year  to  do  thofamo  work  ;  and,  os  regards  the  oppellante  t^e  effect 
of  the   second  order    was  to  require  him,  in  less  than  two  months,  td  make* 
a  road  whieh  cost  $1609.40.  ,  > 

On  the  part  of  the  appellant  it  ift  contended  that,  by  tho  49th  section  of 
the  18  Viet.,  cap.  100,  the  Munieipal,  Council  of  Upton  were  bound  to  give 
public  notice  before,  they  proocedcd  again  to  the  consideration  of  the  procfi-i- 
verbal  in  question  ;  and  that,  as  they  did  not  do  so,  that  prnrh-verhnl  can  not    - 
bo  considered  to  have  been  legally  homologated.    And  in  support  of  this  view  it 
inoy.be  said,  that  the  order  homologotlog  the  procii-verbnl  was  not,  in  reality, 
the  first  order,  which  postpoijed  tho  doing  of  the  work,  but  was  the  seoond  order,' 
which  required^  the  work   to  bo   done  j  and  which  seoond   order  was  made  ' 
without  any  notice  to  the  parties'.     ^■■f'i:^*,-,?»-'-^^'-'-:\  ^'\  ■ 

On  the  other  hand  it  may  be  answered,  that  as  the  Council  did  give  notice 
o^the  time  and  pladb  at  which  they  were  to  proceed  to  the  examination  of  the 
prods  verbal,  and  therefore  that  they  did  ail  the  law  required  them  to  do, 
that  the  jreconsideration  of  the^rwei-weriai  was  proceeding  within  their  own 
discretion,  in  relation  to  which  tho  statute  did  not  subject  them  to  any  formaH- 
*""  and,  therefore,  that  the  want  of  a      -       - 


■^ 


h 


ticij, 


"QtJMflf  thfl  aaflapd  meeting  ought  pot  ta- 
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COUUT  OP  QURKNS  BKMOn,  1861. 


/ 


na 


SllllL^^^^^^^^        '^""™  fi..«ny  ordoripR  .h,  wo.k  ,o  bo  don.,  hud  ,^^,, 
J^  n<prob,.l.Io  .,r..t  the  CV.uncll  ..uI.U.vo  ro-iuircV:.!  ^X^^^^       .^ 

«  fur  a.  n,  uto,  to  Iho  road  |„  quction.  merely  „.  uir-.l  tho  pcrfonnanco  Jf  a 
S  Jl^tliT^^  '"'"'""  ^-tuuliy  bound  if  thl  hadb^eal 

ZT  A  r- '?'  "'  '''''^■'''*''"  /"•"— W^  wa«  reconsidered,  and  tl.f.c 

Onlyin8of«ra8,twuHttnind»l«oncototho4.Hlai.t. 

ho  other  of  tho  two  objection*  urged  by  tho  appellunf ,  to  which  I  havo  "    / 

udod,  has  reference  to  tho  inonnnr  in  »i.:„i    .il_..'     .     .'  """/"avo  / 


tl^  re«pondent8  caused  tho  woik 


alluded,  has  reference  to  tho  manner  in  whicii 
in  qucHtion  to  be  done. 

eauHtu  f  10  woik  .to  be  done  by  miuo  otiier  pcraon ;  "  and  in  that  ea«o    tho   • 
r:r:,:'«'"''7.'^''r?^  H.  value, .•  the  work'done  fro.n  tho  a^na 
"oTllr  Z       \  '"  *'^''"'""^'"-^".  -J  -'«  ^f  -it  "H  a  debt  due  T^T^ 

overaecr     or  hucI.  amount  nn^ht  have  been  Jevied  "  a«  urroara  of  taxes  duo  to 

the  n.un.c.pal.ty  in  .l.o  manner  horein.fter  providdd  " 

If  the  municipality  hud  cau.od  the  front  roud  of  thLppolla«t  to  bo  made  in 
he  mnnner  dueeted  by  the  foregoing  section,  it  appe^r^'^.ey  wo  Id  h uTe  Ld 

inSL """" "° "'" '' ''' '''"  ^ '" .»"« — ""^-"PN  i«  the  p^:::  ■ 

But  instead  of  causing  the  road  to  bo  made  as  "the  law  directs  bv  tho  ««.>• 
^eerofro.,!.  the  Municipal  Council  ordered  tho  n,.,.Z  /^/i'to tell   ho 

:;^rdr""^--^^-"--^---^^ 

of  ^ "lal'/^;^  ^'^  ^-f  f«'«^^-  had  in  view  the  64,h  scotioa      ' 
ot  the  statute  (18  y.o,  cap.  100.)  whi«fc  sanctions  the  proecedin.^  so  ordered 

.    tho  execution  of  tho  County  works ,  "  but  there  is  noUung  in  tl.   statutsto'        - 
.utlK,n.e  the  pursuing  of  that  course  in  a  case  such  as  that  bcLc  u^wh  «  ih! 
work  was  to  be  done  by  private  individual.  "lo  us,  wnere  Mio         , 

h.ll  ""'iL'''  '"''*  *''"'  f'  «PP«'l"nt  has  no  interest  in  complaining  of  ihfe  work 
L     1^?'T  out  by  C9..tract.  if  it  was  done  at  «s  low  a  pr^  in  Ta^^^      ■ 


-** 


-^H.iu^  „J.„  1,^  u.e  day  or  Dy  thi,  job,v  ani^ho  posiUoa  of  «  officer  S 
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»l.ljr...,«li    »h«  Hf naicip..!  OottBfltl  ictlng  unJcr  .  p,„i,|v<,  „r,|or  of  the  Council,  dlmellm, 
%?V^"m"  '•''»**  *  l«»rtioul..r  ti...«  ,0  Hi-,«K,  .without  rB«.,rv«  of  work  bj  public  auoiioj 
4l)w««.      to  iho  lowoNt  bl.M(.>,'  in  tho  manrior  provided  by  th«  tlAth  m'alU^ot  tho  »ut»w 
rn  the  llrnt  oam  tho  offlcr  In  bound  p>  «ur«iiKi  hi»  diwrctiori  with  tcnpwt  to  the 
r.m«on«bl.<np»«.oflh«pii«..«lol„.„ivo»;    wlmnmn  iu  th«  mkjoiuI  .vim  tho  nfflo«r 
flWinot  oioruiM  ntiy  *iu«h  diwrotion.     Th..  ««■.■.•»,  thordoro.  of  tho  order  of  th.. 
t'ouncil  dirmiin^  tho  milking  of  ih«  road  to  bo  .liN|«m.d  of  by  auction,  m»  to 
•l^ive  tho  iippdiant  of  tho  mlvnutiigo  of  tho  di.orotlrm  which  it  in  to  be  pre- 
NumcdlJit  rood  overicr  would  huvo  MorciH<;d  hud  the  work  biK-n  dono  by  him 
M«in7if  tho  work  hid  been  d(l«»  an  (ho  luw  rt-juiro.,  by  tho  ro«d  ov..r.o,r,  and 
thai  timt  ..flicor,  oitlii^r  from  fcnud  or  n.-^^Kct  of  du.y,  hud  paid  more  f  ,r  th.  w„, k 
than    ho   OuKht   to    havo  d.onc,  tho  np|H,|laut    would    imvo    had    bin    recourse 
•i«mn«t  thu  ovoriH'or.WhoroaH  thut  ofllu.r  \im  boon  diwharged  from  all  ro.poa- 
^    •"'""y  ••  *°  "'"  «^t  ot  Iho  work   by  tiM  euurito  pui'HUcd  by  lh«  r«,pou. 

-^^ s«_,|j,jj^_. -      -u      --       -^ -, — .  M       ^       ^  r- 

It  may  ulw  bo  ob,.crvod  that  there  wcnlt  to  bo  a  Kood  risawMi  Tur  tjio  diciloe- 
•  ion  made  by  the  Loginlature  uliowinij.couuty  work-  to  bo  udjudged  by  uuotm 
to  tho  lowMt  biddor,  without/:(ut  tho  ninio  time  ullowiiig  work  which  ouk'Iu  to 
havo  boon  doi.o  by  u  private' individual  to  bo  Kivcn  out  iu  tluj  Aimu  w,.y, 
Whcro  tho  fMTformanco  of  u  county  work  is  dinpoNod  of  by  auction,  a  uumUfr 
of  pcrwnM  havo  an  intoroMt  in  attondinx  at  tho  sate,  and  mm^  that  the  work  U 
adjudged  at  a  roHJ<oaiiblo  price,  but  where  tlio  work  to  bo  done  i?  of  a  private 
nature,  anti,  as  ollcn  i»  tho  cico.  i»  chargeable  agnin^t  a  ninglc  person,  if  heliap. 
pen  to  bo  ubMeiit  h\n  IntcrcHts^nny  bo  wholly  unprotected  ;  and  in  uuoh  a  cai-.-, 
be  would  hove  to  pay  not  aconlhy  to  lAc  euhe  0/  tho  work  done,  but  nceori- 
log  to  thoy>ri.«  which  tho  person;*  present  nt  tho  auction  thought  ><  /to 
charge. 

"  The  LcgiHlaturo  may  deeluro  that  a  party  chargeable  for  work  ahall  pay  for 
It,  not  according  to  it8  value,  but  accordin.f  to  wliat  other  perwjns  may  be  will* 
ing  to  offer  to  do  it  for,  and  thi»  irrespcetive  of  the  reawnableocss  or  uureasou- 
abloDcss  of  their  offer,  but  no  power  Ich^  than  that  ol  the  Legislature  can  cause 
the  liability  of  a  person  in  default  to  bo  determined  in  a  way  such  as  ihai  juH 
mentioned,  and  the  JiOglslaturc  have  not  done  «o  with  rcMpccl  to  cases  such  an 
that  before  u«. 

The  statutory  power  given  in  certain  cascH  to  municipalities  of  selling  the 
land  of  persons  iiidobted  to  them,  without  any  judicial  proceeding  on  that  be- 
half being  necessary,  is  one  o^-  an  unusual  and  oicoptional  character,  and  a 
municipuiity  seeking  to  cxerci.sc  such  a  power  ought  to  follow  carefully  the 
course  prescribed  by  tho  liegislature. 

"  The  respondents  have  not  done  so  in  the  pi-escnt  instance;  on  the  fsontrary, 

they  have  caused  the  work  to  be  done  iii  a  manner  differing  materially  from 

that  directed  by  the  statute,  and  I  therefore  think  they  &re  not  entitled  to  the 

eiceptional  remedy  of  selling  the  lands  of  the  ap^Uaut  merely  by  their  own 

, authority.  :-»"•: 

Let  the  respondents  bring  an  action  for  the  cost  of  the  wort  done;  if  in  such 
an  action  it  be  proved  th  .t  the  work,  in  consequence  of  its  havi«g  been  done  in 
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mnnnor  d,ft,n.nt  |^«,  th.i  orJ.ml  by  ll,o  .r.t«te,  h„  nol  <H«.t  m«r,  than  U     h-IWh«.. 
ott«hl  to  l„ro  c«-|,  tho  r...,m.l..nu  wilt  r««.v.r  tho  lull  «„..H.„t  «r  .Imir  o!ai«;  .'^^  , 
.»a  .f  on  . hcotlu.  I...„d  U  U,  pr»v..d  ,l.„|',|.o  ,„.»  ««,.,..a„a  in  „.„r.  th«„  ,h    ''i'l^XV' 
work.  Vim  il  liuv..  <MkM>  I....I  .1...   ii m-.k  .  ■>  •  •!•« 


workwo«l.n.«v..w^lh,.d.lH',li.„,ti«...»fihe.t..i.u„  U^,.,  purnuud.  ||,«n  tl.o 

ralua  of  Hu»  wnrk  dotio  ftr  tlio  sp|)clliMti.        T»     t 

Hu»ll.«  r..,po,.d.,.a*c;.„not  Ik.  oI1..*..|  fl^„  ,"„„„|^  ,1^  rdiid  in  •  ,iM„or 
.hffm-Bt  (r...n  thai  i„  *|,icl,  tl.*  fttin.tn  dirm«;  ,.,.d  th«,.  to  mil  .holumlEtllo 
hi>poll»nt  lor  an  c,eoptio„„|  pUediuf^  «|.io|,  wo,ild  d..prlvc  tl.o  np,mll*,k  of 
...y  opportunity  of  «howinw  tl...t  l,«  b  n-uU,  a^«rK.v«d.by  ,1,6  .m,«Hl.rilio,  pf 
wUieh  he  cnniph.ln»  I.,  tl.o  pro-Tcdlnnn  of  li.e  rDxpondimti,.  «  ■ 
Ah  ,0  tl,o  rcM.«dy  ad.»pt«d  by  tl.o  ap,H,ll,.ut,  „r(,,r  ^vinff  tl,o  point  my'boat 


d'UiitM. 


|t«r,t  ol   lU(fca««  by   tlif 

^ut  a  judj^roo'nt  of  a 

liittor  iiiuiHt  havd  a 

'nnd  if  thd  •p|)cllaat 

HioniiH  by  which  ho 


conaidcratldti,  f  biinol  doncur  in  the  v(o*  tufcon 
lonrnod.TudRO  In  Mho  Court  buloir,        ^ 

It  m-iua  to  mo  that  if  the  ronpondeitta  h^fl 
Mujpotont  court  to  «?ll  tho  |iM,d«  oj'  il.v  np,„;^ 
rixlu  to  put  a  Htop  to  th«  IIIokhI  proccetlinft«  yl ., 

l-d  a  rij..|,t  .0  Htop  tho«fl  pmooding.,  I  knowl  .,. ..  ...„....„       ,„.„„  ^^ 

ould  efl..e  ually  have  ctorccd  .1.,.,  ri,h,  thart  b,  an  action  i„  ,ht  Superior 
Court,  to  tbo  au,K!r.ntcnd.nK  H,,d  rcfaru.ing  p<.wcr  of  which  «  «||  UnJioa  .mlitio 
and  corporate  I./  Lower  Cinadu."  art,  by  law  AJ^jWeanly  aubj..c.od. 

Iho  learned  t.,un«,|n.r,ht.  rc.pi.udeniH  contended  that  even  if  tho  appel- 
\m  t'"«l  reo-on  to  complain,  bin  only  ron.edy  (h  that  piven  by  tho  8.1.  Jtion 
of  tho  Uth  Vict.,  cop.  41.  Bm  the  «pp.,lh,„t  could  not  have  obtained  rodroM 
under  that  provision  of  law  withoHt  tlw  intervention  of  Her  Majeaty'a  Attorney. 
Ocncral,  and  I  am  certainly  not  prepurJd  to  hohl  that  tho  intervention  of  the 
Attornoy-Genernl  can  bo  neccwy  to  prevent  one  p.rty  from  illegally  putting 
up  to  public  auction  under  color  of  law  tho  pt^itorty  of  anbthor. 

I  therefore  think  that  the  appellant  in  cnljitled  to  the Lvoisal  of  tl.o  j.idtt- 
iiient  of  the  Court  btloW.    .  '  '       >^ 

iI»M.|l.CT,  .I.-The  npp^llan»,  concoivini  ll.nt  the  coLr«|lon/th«:^|ma 
(luutH,  unduly  and  ill.-,,lly  by  tk»„tin„  and  idv.rtiHemcnt  (t »ale«^  of  sJRf 
l..«  lot,  of  land  had  Wro-.tred  l.im.  i..Mi.ute.  alW  du«  protcS,,!  «ctionlg!W( 
respondent.  «lle,i;H.«  a  7„.«W.  ,/.  droit  In  tho  pfl*«,HHio»  of  hii  Iand«  i^d  op. 
FO'«ion,  and  concludiuj;  that  ronpondent.  U  eondomned  to  desist  from  ttoubliuR 
the  appellant  in  tl.o  ,p<ace«bl«  possoHMOn  and  enjoyment  of  lin  lands ;  that  the 
said  lttnd«  bo  declared  free  from  all  n.nnieipal  a.««e«8ment.  and  burdent,  duel 
nnd  ponaltiOH;  that  respondents  be  condemned  to  de«i.st  from  the  sales  of  «,id 
»nd8,  and  pay  appellant  damuucs  in  82000. 

This  «ctio*.tWaa  metr  by  a  two- fold  pretension.  Is,.  No  suoh  riBht  'of  iwtion 
procoedings  of  the  corporation  supreme,  no  other  course  than  an  fapopal  to  the 
^o^nty  Couocil.     2nd.  ProccedingH  of  tho  rc«pondonts  regular  .«Bd  legal 

As  to  the  first  question  it  may  simply  be  retaarked^bat^the  respondents  as  a  ' 
corporation  possess  none  but  exceptional  powers;  if  they   have  transcended 
these  powers,  tMr  proceedings  are  null,  and  shoujd  t;^  twatcd  as  such:  eona« 


i. 


240 


COURT  OF  QUEEN'S  BENCk,  I86I; 


HcDougall 

■  VII. 


*■.     >- 


'\. 


^^  c:.80  before  the  Superior  Court  ujider  fhe  operation  of  the  12th  Vict  oh   xli  • 

'SrEfc"'  ^'  '"y  •»  «"«e  complain  of  the  fr^uhfe  he  has  mot  with  at  the  hand  of  the  coV 
ui.„.„„.     porafoD    treat  their  proeeedings  as  nullities,  and  prajr  as  he  hhs  by  his  conclu' 
Mions      As  to  the  second  pretension  set  up  by  respondents  it  is  untenable. 

].  Ihe prices-verbal  not  having  been  regularly  homologited  for  want  of  no 
pessary  notfce  must  go  for  iiothin-,  besides  the  road  being  ordered  in  a  deBnite 
Juried     '*  ^*""^'  »">'t'»nS  ^^^  «plici'.  is  not  susceptible  of  properly,  being 

2.  The  principal  of  tl.us  trying  mch  questions  by  an  action  ha/alreadv  been 
recognized,  viz.,  in  the  c:..p  of  Go«id  Vs.  The  Corpor,.tion  of  >Iontrcal 

I  am  of  opinion  that  the  judgment  of  the  Court  below  should  be  reversed 
and  thc<jrjtionof tfppcllant  maiiitiincdi^'      ;-        ,  ,  ' 

The  judgment  was  recorded  in  the  followiu-  wofds  :-^     . 
"     ;.  "  '^}'?  ^;''""*  ******  ''««''"g  t'«t  fl'e  said  defcndai>ts  causedlhc  road-work  mcn- 
iioncd  ,n  the  pleadings  in  this  causJ  fyled  to  be  performed  by  disposing  of  the  said 
|oad.w6rk  by  auction  au  mlais,  as  ^p,K-ar^  by  thoorder  made  by  the  Municipal 
Council  of  the  munieifiality  of  the  parish  of  St.  EiibVem  d'  Upton  on  28th  June. 
1 808,  and  also  by  the  return  of  Olivier  Tremblay,  k  officer  of  the  said  council 
bearing  date  the  19  Juiy,  1858,  produced  by  tliesafd  defendant,  as  bartof  thci; 
cxlubit  number  cloven  ;  and  considering  that  accor^irig  to  the  laws  in  force  in 
Lower  Canada  at  the  time  of  the  performance  of  th(i  m  road-work,  and  more 
particularly  under  "  The  Lower  Canada  Municipal  and  Road  Act,  1855  '  the  de- 
londants  were  not  authorized  to  cause  the  said  road-work  to  be  performed  in  the 
suid  manner;  and  that  although  the  said  defendants' may  have  a  rigTit'lo  recover 
from  the  said  plaintiff  in  the  ordinary  course  of  law  the  fair  and  reasonable 
value  of  the  work  which  they,  the  said  dcfendan^  so  caused  to  be  performed 
on  the  lands  of  the  plaintiff,  in  consequence  of  the  plaintiff  not  Laving  caused 
the  said  work  to  be  performed,  yet,  that  the  said  defendants  had  not  a  ri^ht  of 
their  own  authority  merely,  and  without  the  intervention  of  any  judicial  proceec'^ 
ings,  to  sell  the  lots  of  land  belonging  to  the  said  plaintiff  upon  which  the  said 
delendants  had  so  caused  the  said  road-work  to  be  done,  as  the  defendants  ap- 
pear t^  have  done  by  causing  tlie  said  llots  of  land  to  be  advertised  for  sale  iu 
the  Canada  Gazette,  as  mentioned  in  t  ,e  plaintiff's  declaration;  and  considedn- 
^  therefore,  tliat  the  said  plaintiff  had  jeison  to  compIai«  of  the  procecdinc^  tSe'n 
by  the  defendants  for  the  purpose  of  silHng  the  said  lots  of  land  of  ther^  owiS 
authority,  and  that  the  said  plaintiff  U  a  right  of  action  to  have  the  said 
proceedings  en  the  part  of  the  defend'ants  declared  illegal,  and  to  prevent  the 
said  defendants  from  illegally  selling  t^c  said  loU  of  land  belonging  to  him,  the 
plaintiff;  and  considerinjftherefore  tlfat  in  the  judgment  of  the  Court  belMr 
dismwsing  tlie.plaintiff's  action  instituted  for  the  aaid  purposes  there  is  errS 
^  the  Court  dotfr  m  €onsequence  reverse    the  judgment  of  the  Court  below 
-  to  wit :  the  judgment  rendered  in  this  cause  by  the  Superior  Court  at  St.  Hya- 
_    c.nthe  on  25th  January,  IpCO,  and  proceeding  to  render  the  judgment  which 
the  Court  below  ought  to  have  rendered  in  the  premises,  doth  hereby  declare 
►  the  appellant  to  be  the  lawful  proprietor  of  the  lots  and  portions  of  laA  in  his 
declwirtioD  desiTTihfd  nnd  mentionod.  and  thnt  ♦',»  .^.tit^a^^nt^^t 


^i^ 


« 


COURT  OF  QUEKN'S  BENCH,  1861. 


247 


defendants  have  caused  to  be  inserted  in  the  Canada  Gazette  re8|)ecting  the  sale     MoDong.il 
of  the  said  lots  of  land  bclonginR  to  the  appellant  nro  illeani,  and  the  defendants  c«rpor.'uon  ol 
arc  hereby  adjudged  and  condcnintid  to  desist  froip  troubling  the  8ai(h,plaintiflF    *d.v''t''o'S"* 
in  the  peaceable  possession  and  cnjoymc^^t  of  tlie  said  lots  of  land  by  assuming  *" """ 

to  cause  the  same  to  be  sold  without  judicial  authority,  and  to  desist  and  whollj 
surcease  from  the  sale  of  the  said  lands  or  any  portion  thereof,  and  to  pay  to 
the  appellant  5s.  cy.  as  and  for  damastcs  by  him  saMqincd  by  the  Songful  acta  ' 

of  the  respondents  in  the  premises,  together  with' all  costs  by  thft  appellant 
incurred  as  well  in  the  Court  beloiT  as  in  ih^  (Court 'hofl.''  ^ 

/S'a«&orn  <4:  5rooA»,  for  Appcllapts/'' 7 

Sicottett  Chaignon,  Co\xasc\it'  '    X/  i  .  "         ' 

LaJ^mme,  Laftamme  k  Ddty,  for^&pondents.^'f'il'  . 


r,  I 


I 


$ 


dOURT  OF  QUEEN'S  KENCH.^ 
In  Appal  from  the  Superior  Court,  District  of  Montreal. 
MO.VTREAL,  5TI1  SEPTEMBER,  18CI.  ' 

Coram  Sir  L.  H.  XABoNrAiNE,  C.  J,,  Bart.,  Aylwin,  J.,  Duval,  J.,  Mebis: 

DITII,  J.,  MONDELET,  J^_^ 

'-    '  JOHJf  SINCLAiR,  " 

t-  ~(FlainitffihlheVo>iri  Mow), 

•    *  ■  Aim'Ellant; 

AND  -  ' 

^^  JOILV  LEEMING.ET  AL.. 

■.•■■.-  ' 

,  '  {Defendantt  in  the  Court  below),  , 

AUCTIONEERS-GUARANTEE.  RBSroMDENts. 

Hbid  :-That  an  auctioneer  is  bound  to  deliver  to  his  principal  the  notes  he  may  have  received  for 

the  goods  he  has  8old,  whether  he  guarantees  the  sales  or  not. 
That  if  he  sells  goods  for  his  principal  qn  purchasers'  note,  he  has  no  right  to  accept  from  the  pur- 

T..  ..t     •'"'*"*  ""**'"''''*""'*''«C'''"*«>'K<X'ds»>eIongingtoahother  party  is  combined. 
Thatthemost  reasonable  interpretaflon  of  an  agreement  to-guarantee  sales,  where  notes  aregiven 
is  the  Guarantor's  liability  to  indorse  them. 

On  the  2nd  May,  1860,  at  Montreal,  the  defendants  sold  at  auction,  on  behalf 
of  plaintiff,  55  boxes  of  tobacco.     Fifteen  boxes  were  sold  for  oash^  viz.,  $235.- 
,"„<!t  ;  25  boxes  to  White  and  Thurber  for  their  note  of  $383.21,  payable  on  5th 
September  following;  6  boxes  to  L.  Chaput  &'Co.,  for  their  note  of  $72.62,  : 
payable  5th  August  following ;  and  10  boxes  to  Schneider  apd  Bond  Jbr  theiri' 
notfe  of  $162.68,  payable  5th  September  following.     After  the  sale  the  plainti#^ 
(appellant)  agreed  with  the  defcnclants  to  pay  them  a  ,"  gi^rantee  commission  " 
on  the  sales.     The  appellant  in  his  declaration  alleged"  that  ho  agreed  to  pay 
this  "  guiran^ce  coniniissldn  "  in  order  that  these  notes  should  b^'endorsed  by 
the  defendants,  and  that  by  law,  and  the  custom  of  trade,,  they  wcrfe  conse-       ^ 
quently  bound  to  pay  him,  on  demand,  ilje  cash  they  received,  and  the  dotes*     ! 
with  their  n:ime  endorsed  thcj-con.  "  i     .  v  -        . 

The  defendants  pleaded  that'they  never  undcrtoofci. to.4»4brte  Uw  Bokw ' 


.that  by  charging  a  guarantee  commission  they  were  only  liatilo  as  sureties  ii! 


* 

t  V' 

^K^' 

^■■: 


.j^'^tr  j 
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Jefault  Of  pure, uscrH  paying;  that  the  torn,  of  credit  was  of  nuonths,  which 
„.  «enn  of  credit  had  not  ex|.ircJ,  at  the  institution  of  the  action.     That  never 
•       prior  to  sale,  did  the  defendants  afjrec  to  guarantee  the  sale,  but  BubscqucntlJ 
tomh  defendants  agreed   to  guarantee  the  sale,  but  did  not  undertake  to 
indorsee  purchaser^'  notes,  nevertheless,  prior  to  the  institution  of  the  suit  the 
defendants  tendered  a  promissory  note  of  White  and  Thurbcr  for  $383  and 
-I. cents,  being    the  amount    of  their  purchase,  and  indorsed  by  the  said 
Ueiendants ;  also  the  promissory  note  of  the  said  plaiatiflF  for  $222  and  22  centx 
•  pnyabic  3  months  after  2nd  3Iay  last  and  indorsed'by  defendants,  and  the  sambf 
.      ?1  J-  and  o  cents  in  cash,  in  full  satfsfaction  of  sales.  They  therefore  tendered  in 
.      Court  the  amount  of  said  sales  ii.  cash,  prayed  thift  said  tender  be  declared  --ood 
and  action  disuiisi-ed.  ^ 

The  ^efc^dants  farther  pleaded  that  the  matter  in  issue  had  been  referred  bv 

-     them  and  the^j.l#ntiff  to  the  Board  of  Trade,  and  that  the  said  Tender  had 

-     been  ,»  aceordance  with  'the  decision  of  the  Board  thereon.     The  plaintiff  sno- 

cially  ansAveicd  that  the  decision  of  the  JJoard  of  Trade  was  to  the  effeet  that 

.     the  defendants  were  bound  to  indorse  and  deliver  -to  Irffu  the  paper  they  h.d 

rceeivt^  lor  the  tobaeco,  or*»lhcr  paper  indorsed  by  Ihom  and  acceptable  to  the 

plain  tifi;  which  decision  they  had  refused  to  abide  by,  and  thcr>ifore  this  action 

was  instituted.     The  decision  of  the  Board  was  filed  in  Corroboration  of  this 

statement.  j  ^ 

AtKnqnote,  plaintiff  proved  the  sale  of  the  tobacco,  and  the  receipt  by  de- 
fendants ol;he  cash  and  notes  as  stated  in  declaration;  and  .the  defendants 
■  agreement  to  ',' j^ar.ntcc  U.c  sales."  He  adduced  witnesses  who  proved  that 
It  was  the  custom  when  an  auctioneer  guarantees  a  Sale  in  which  premjssory 
notes  have  been  tyketflVpm  the  purchasers,  for  the  auctioneer  ta  iSlS  his 
Uameon  the  notes,  and' deliver  them  so  indorse^  to  thetnerchant  for  4om  he 
sold.^  The  defendants  examined  an  auctioneer  .,,d  three  others  who  were  or 
l.Md  been  m  their  employ,  and  who  testified  that,  according  to  their  experience,  it 
was  customary  for  the  auctioneer  to  retain  tjie  purchasers'  notes,  and  give  his  owa 
m  their  ^ad  to  the  priifcibal.    '  '         "  • 

The  Judgment  of  the  Colirt  bftWw  was  to  the  following  effect  •-.^* 
Considering  that  the  said  plaintiff  hath  failed  to  establish,  by  evidence,  any 
undertaking  by  the  said  dcfeifdants  to  indorse  the  notes  of  the  purchasers  of 
he  00  boxes  of  tobacco,  as  sctTorth  in   the  declaration  of  the  said  plaintiff, 
bath  failed  to  establish  by  any  1#  ot  by  any  custom  of  trade  an  obligation  on  the 
part  of  the  said  defendants  to  indorse  the  said  notes  in  the  absence  of  any  un- 
dertaking or  agrecuient  so  to  do ;  and,  further,  considering  that  the  said  defend- 
ants have  offered  by  their  exception  secondly  pleaded  to  pay  the  total  amount 
of  the  purchase  money  of  the  said  fifty-five  boxes  of  tobacco,  less  the  necess-iry 
expenses  of  the  said  defendants  incurred  on  the  sale  thereof,  and  that,furthennore, 
the  said  defendants  have  deposited  th«  said  amount  in  Court;  the  Court  doth 
declare  the  said  tender  good  and  valid,  and  Sdoth  order  the  said  amount  to  be  ^ 
paid  to  said  plaintiff,  and  doth  condemn  said  plaintiff  to  pay  the  costs  of  the 
said  action.  /  ^   c^    ' 

■JlOElUb-Jsjudgment  th«»'p1.M'nH-ffnppealod. 


•  Smith,  J.,  31st  October,  1860. 
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Al. 


•  Popham,  for  nppollnnt.  The  covtffiMcmn,t  de  ^rcuve  of  thiscontract  of  guar- 
antee consists  of  the  respondents  ^feunt  of  sales,  wherein  the  ehargo  for 
"guarantee  commission"  is  maclo._Thi.s  is  a  eommeroi«l  teehnieality;  takon 
literally  it  is  unintolligiblo,  anJ  must  bo  explained  like  any  other  technicality  by 
those  whoso  business,  or  profession,  require  its  use.  UI.  Chitty  Coml.  Law  lOH  \  ¥ 

109, 323  ;  Fell,  Me.^,  ftuar.  62.     The  wci-ht  of  evidence  is  in  favor  of  the  plain-  '       '      *   ' 

tiff's  interpretation  of  the  contract,  and  if  there  be  a  doubt  upon  this  p<.int  it 
??'l*^  J^""'"''  *''"  gu^rjntor.  Chitty  Cout.  i»5 ;  liurge,  Sumtyship  4C: 
i-ell,  Mcr.  Guar.  IO.t;  Story,  .Agency 'N.  74.  ^  * 

But  if  respondent's  interpretation  be  taken,  still  tile  judgment  of  the  Court 
below  was  erroneous.  The  appellant,  aff6r  tl^sale,  and  upon  deman%  was  en- 
titled to  the  proceeds  of  the  sale  ofTiis  property^  nam'ely,  to  the-cash  received,, 
and  to  the  notes,  whether  the  respondents  were  b«lind  to  indorse  them  or  not,  or  _  4  ! 

whether  they  guaranteed  them  or  not.     Had  no  guarantee  been  stipulated,  it  i/ ' 
•dmitted  the  notes  belonged  to  the  appellant.  .  The  rcsponde^s'  pretension  to 
treat  the  payment  of  an  additional  .commi,^^on  as  a  roiwon  forwIaioShg  a  right     ' 
to  retain  possession  of  the  proceeds  of  the' appellant's  property,  ar^Jthus  actually 
dimmish  the  value  tb  be  derived  by  the 'plaintiff  for  such  additional  guarantee 
commis.sion,  is  manifestly  unreasonable  and  J»^a-d.     No  Icgaltender  of  the  cSsh 
or  notes  was  miTde  previous  to  the  action;  and  the  tonder  of  the  full  amount 
of  the  sales  in  cash  subsefiucntly  is  also"  defective,  as.  it  was  «naccompanied  by         * 
a  tender  of  costs.  %^'-' 

6V/er,  for  respondent.     Tl>e  plaintiff  has  set  up  itffis  doel.ntion:?  '"^"^ 

,   1.  An  agreement^  on  the  part  of  the  respondent,  to  indorse  the  iiotes. 

2.  That  by  the  usage  of  trade,  an  agreement  to  guarantee  a  sale  implied  the 
indorsation  of  the  notes.     No  such  contract  has  bed^^rovcd,  and  the  alleged        1& 
usage  of  trade  has  been  contradicted  by  the  respondents'  witnesses. 

The  respondents  acted  under  a  del  cmfcr«  commission.  #erefore  they  could 
not  be  held  liable  as  Po-obligis  goUdaircsmi\i  the  purchasers  by  indorsing  the 
notes.  They  were  only. bound  to  pay  after  the  expiration  of  tho  term  of  credit 
on  the  non-payment  by  the  purfchasei-.  Story,  Con t,  543  ;?L  Savary  p.  574  ; 
Persil  sur  achat  et  vente  p.  11 ;  Baker  vs."  Langhorn,  6.Fi«int^M9;  Gall  vs. 
Comber,  VII.  Faunt,  558;  Ibid  558  in  Peel  vs.  N^rthcoto.  .P  * 

Merewtii,  J.— The  questions  raised  by  the  pleadings  ip  this  cause  are,  firstly : 

Had  the  defendant  a' right, tb  withhold  from  the  plalhtiff  the  notes  received    * 
for  his  goods  ?  >  *.  -  p  , 

2ndly.  If  the  defendant  had  not  that  right,  then  have  the^  made  a  sufficient 
tender  in  this  cause ?  ->' 

Srdly.  Had  the  plaintiff  a  right  to  require  the  defendants  to  iplSil-se  the      • 
notes  in  question,  in  the  manner  prayed  in  his  declaration  ?   '-      ,  ~^- 

The  defendants  haj^e  cited  numerous  English  cases  for  the  purpose"  of  estaj>r_     ^     * 
lisbing  the  pretension  advanced  in  their  exception)  GBifficly,  "  that  by  charging 
"a  guarantee  commission  they  did  not  become  liable*except  as  suretiesia  case 
"  of  default  of  the  purchasers." 

The  doctrine  established  by  the  more  recent „cases^  upon  which  the  defcn-     

ita  jiwlyf-ia-givt'tt-in-a-note-ic  Duulop's  Faley'g  Agency,  ifl  ^h6  following' 


i 


^' 
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r. 


Mlnrhlr 
If. 
ipominf; 


word."' 


"a  fiictor  or  broker  nctinj,'  under  a  coinmission  d<rcre<fer, 


V 


p^tc 


luc  b: 


jotes 
rfccti 
no  c] 


ond%  tlivlr  true 

cither  as, agents  of 

White  &  Thur- 

fgl'ven  by  those  pcr- 

plain  that  a  surety 

(iiin  to,  and  therefo;ro 


..;;jo.sj.^ip..rthe..ve..cyonhp...h.^^^^^ 

hiHasency.     "o  .H.n  no  c.so,  as  regards  his  own  employer,  himself  the  pria! 
cipal,  .n  any  case  wh.ch  he  n.ay  „,akc  (.or  hiu.,  and  is  liable  dhly  in  default  of 
Uiose  vrah  who,.  L  doak   It  loUuws,  thcrefbro,  that  beloro  he  L'be  e  !  IJ '' 
^.t  must  be  averred  and  proved   that  the   prineij^al   dcbt.u-  bus  n.ade  d  2' 
Aecor  .„g  to  the  foregoing  authority,  the  plaintiff  in  thia.ause  is  to  botn 
tt  e:„^"^'"-.^'"'-r''  'Jio  »«c„ey  of  the  defendants,  sold  his  .oTdH    " 

Messrs    Wlute  and  Thulbc,  Leandre  Chaput,  and  Sel.cide.  and  Bo  da  n  J 
,        ^  he  defendants,  .„  addition  to  being  the  a«e;,ts  of  the  plaintiff.'arcf  suret,;    a   - 

^        h,s  favor  for  the  debts  so  due  by  the  principal  debtor..    ' 

"  ..M^v"  .'"  rf^".*"""  "'""''  '''"  'l^Ma'^ts  contend,  not  only  by  tl.o 
uthontjes  w  .eh  they  cite,  but  al.so  by  their'plcading.,  in  whk\  tlu/ex/re  J 
^_  _  _  .  Uege^tha^  they  are  ,.ierely  «ureties^i,h  respect  to  the  deb/s  in^iuestio^.'Sj 
fu  her  allege-in  -  effect,  that  the  purchasers  of  the.  g\ods/ are  the  pnn'cS 
debtors;  and  adnnU.ng,  as  Hom-the  pleadings  on  bothies,!  think-we  .ily 
may,  that  the  posit,ion  lor  which  the  (|efendanl8'  thus; 
position,  I  ask  on  what  possible  grounite'can  the  defenc 
tlie  plaintiff  or  as  sureties  in  His  favor  for  the  debt« 
ber,  Chaput  &  Co.,  and  Schneider  &  Bond,  retain/ 
sons  for  the  debtanto  due  Jo  the  phiintiff     It  is 

'     who  has  not  paid  the  debt  for  which  he  is  liable.  K„.  .,„  ., „,,  „„,  ,„ere.oro 

cannot  legally  return,  negotiable  pap^r  representing  that  debt  j  and  It  is  equally 
plam  A«t  an  agent  who  .has  received  negorii^le  p:.per  f6r  a  debt  dye  to  his 
prin<npa^  .s  bound  to  h.ndWr  sO^h  paper  ^^  his  principal.  On  a  point  of 
tlas  kind  It  can  hardly  be  eon.sidcred  Bcees^yVb  cite  authorities,  but  sUll.  as 
praeticailytbe  defendants  have  denied  thefr' liability  ia  this  respect,  I  may  re- 
fer to  Par^ts  on  Contracts,  vol.  1 ,  p.  78,  where  the  writer  says :,  «  if  he  "  (a  fac- 
tor under  add  credere  commission^  "  takes  a  note  from  the  purchaser  of  goodK 
"  this  note  belongs  to  his  principal.''  ' 

...      If  it  be  said  that  the  defendants  have  not  contended  that  ihey  had  a  ri4t 
to  retain  the  notes  in  question,  the  answer  is  obvious.     We  have  to  considL 
ngl^inerely  what  the  defendants  have  said,  but  what  they  have  done:  and  We 
find  that  they  kept  the  notes  in  question  from  the  tii^e  they  were  give^  until 
.they  matured  and  were  paid^;  and  of  this  the  plaintiff  had  just  reason  to  oonl- 
phiin.     Assuming,  then,  that  the  defendants  had  no  right  to  withhold  from  the 
plaintiff  the  notes  received  for  his  goods,  we  have  next  to  consider  whether  the 
tender  made  by  them  to  the  plaintiff ^as  sufficient;  and  I  am  of  opinioh  that 
It  was  nof,  because  the  defendants  had  no  right"  Ij  tender  the  paper  of  the 
plaintiff  not  due,  in  place  of  the  note  of  LSandre  Chaput  &  Co.,  for  $72-  inas- 
much as  in  the  ordinary  course  of  trade  the  plaintiff  could  not  raise  money 
|inerely  upon  his  own  p:.per;   whereas  in  the  ordinary  course  of  tiade,   the 
plaintiff xould,  withhiB  own  indoKement,-  have  raised  money  upon  the  note  of 
Chaput  &  Co. 

I  di  not  think  it  necessary  for  the  purposes  of  the  present  ease  to  express 
jpy  decided  opinion  upon  the  swfficienoy  of  th^  teadahas  rcgard>.tb<MiotaM)f^ 
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r-----  "-»..» IK,  recover  nu  C08ta.  but  1  niav  rav  m.»»  :.  '  ^     '       "  ""' 

defendants  having,  as  the.  agent  of,  the  plu  „Uff  L   t    ^'^T"  ***  *"^""'*  «'« 
«162  to  Schneider  &  Bond?  hat  no  rgt^^^^^^^^^^^^^^ 

commi«sio„-or  not,  nUhom'tho  conseft   f  Itr  IS/^^         '^^^cre.ere 
w.fh  one  du^to  another  per^„:  „«a  to  take  o^rX^oTttth   ^  '  *'**  '""' 

.n^::t:t:c;:?:t^t:S^^^^^^^  ..the  a. , 

goods;  but  08  the  case  now  present  Lph    *    T""^   ^"''  "'"  f^'^^l'^«'^     ^ 
and  that  question  probably  coSSTdi  I  li.'  ''"f  T"  "  ''"«  <«"«»«  -'^  ? 
bifity-  of  the  defendants  tbie  ^ettd     '^.?''''M'>^i-Sr^m  the  ifa-V 
plaintiff;  for  although  i^ S^^r^ytT'^^'^^  «"•  V  the  ' 
dants-  indor.n.ent.  it  „K  aK^^SH^^^^^  "  ^r"" .'"  *'^  '^'^^■ 

selves ;  and  if  the  defendants  as  I  .tirk  T  f  i-  ^  '  ".  '  "'"  ""**"'  "'«'»- 
notes  beiongin,  to  the  plain  ff  a  ^t'e  f„S^^^^f^:'  '"^«"1'^  '''^''^''^  "- 
the  notes  themselves.  orVf  any 'equrvdent  for  them  7  T  'r'''  ''''^'^  ^'^  ■ 
■these  grounds,  would  be  entltlddlo  hi  e^s^'  w"' """  '^'  *•'«'""«■'  «^««  o» 
main  ground  upon  whieh  the  Case  wrsSted  L  T  ''"""'*'  '''^''  "'« 
tioh  of  tbe.thiri  question,  as  to  wSer  Z^l  •  « '.  /^'  '**  *''«  """«''«"- 
the  defendants  ViS^orsc  tl  not TolV  l'"**  "  "''''  *«  "»"  »P0» 
declaration.  /^^      7,  ^J;'''''''"  »",*•>«  '""""er  prated  in  hi* 

If  the  defendants,  when  thev  solit^ha  ^f„-  »•«. 
been  -aM  B  to  the  form  i„  ,l,iih  tl «  „S  i  J  t  ^'^°°  °'«'"  "•"  '«'» 

Ihem  in  tbcir  own  favor:     Now  If  If !.«  /i  •     t     "«,'^  *<^  ''old  the  notes,  took, 
tiff  had  aXht  to  thettes^^li^^^^^^^^  til'  "'     J"^  '*  "'  *'"'*  "''^  P'-"- 
»s  the  agentjof  tho  plainti J^  ha^  2:1^  ZS    ' '^'  '"'  ^''^  ^«^-'^-'«' ' 
the  transfer  U  them  to  the  plaini  ff  i„.,!!l  Ki  'f  ^^  "  '^"^^^  ^  '"ake 

obligation  (//indorsing  the  notes-  fj^i^  ^^^^^^ 

the  alleged  ««g<.,  I  „,„,  ilWlt^w!  "'"'"^  ■"'°°'  i,  ■"**  ■^M"    ' 
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WielKir     '  i^kyiiij;;  th 


tOOBliifV  K  «;    I'jUJSC  Uh  to 


'Vhi 


i^siipo,  however  rcas(Vjd)lo  it  limy  be,  \a  not  Bo^'provod  in  tliis 
;  us  to  rest  our  jjudgiiicnt  upon  it.  ' 

^        a''*«  pcrBon  for  whom  on  nufiltionccr  ncted  wan  the  ma8tei| 
I'idJuoc  of  l|# 8ulc.     m' could  only  |9^it&  tlio  goods  that  for  whijjji. 
cnti^UHted.to  |iiu.     Suppose  oj)plos  wo^Uotit  to  him  for  sale,  but  bcfor 
t^«  gwnui"  »|iOl^d  chttiige  his^nind  Mi  desire  to  withdraw  Aie^n,  c 
^g|iUecrsu|  lii),  I  will  not||^oyouk*i»rrel«f  applci|tbut  ^iil  givj 
%,  ^*''^  ^^  P®""^^;!^'"  ''^""'  oj^'urtMug  wwft  as  muclijjnon^j  ?  ^m\j  jfio 
,    yy'OiWflJfir  the  siayj^e  could  Wt  cjium  the  light  to  Kivo-  |^otlier^i«g  thtt 
V P#j|«5  f  thO; »^.    Tl^  Bowd'of  Tra|%igiveij^^l«ir'p^,;  "^e^ 
i:5^<)>]f|||ty|)W  hatl 'taken  |u  errtiaeoui  viM|Lwho  rbJ^l^ts  ha< 
ittippsttibiiity  of  giving  t<b<;  pOrchaH,ers'  i&^in 
P^oe{  of  <(|i|^dR  belonging  'tt  i^ercnt  pii1i|i|  l^ii 
tfonci^  liafi  no  i-ight  so  to  lui^p^ 

.     'jJWftinient  Cotwt'bel 


Oh 


%1 


tOri 


[)W  bad 
;th6 
|th<S 

li  Qni«k)bt6 


§' |V' ;<fe^:i-'^N^^»^^  1801. 


t  So. 


12. 


..•V  I. 


'^m^:hiin  jmolioB  for'ipcurltjt^li^MhJ^i^  notice  thereof  ha|i  be«»  rii^ilUT 

tl)?  ftmrtl|  div  fifom  the  appt^ce,  li^Berf^ 

V^WM^  nth'Scptciubcr.irtiii'tnoVcd  the  Court  for  MCttrity  for 

<(^HSi^hstthep1aintiflFa8no|-|XBideiil^  f;^     '    ,    \        '    ' 

'    W-^!!ifrf»^t,fiif  plaintiff,  4i*  the  ^erendjint  was  too  late  i,n  his  motion  tinder 

Piei^B|fes(?<\ptocf  ice,  which  required  ^c  nj^^tibn  to  b<j  itoade  within  fijfoelsys 

"'5'*'t^*''tP*=*'"nce,jDind*the'defendant  had  not  cten  given  notice  jbf  mQ|iiQ^]«Ili|iin 

ithlDs?  foti^'djiyfe!'   Moreover,  this  plaintiff  had  already  demanded  apted^^thc 

'^^fil^  '1^0  cited  Ticre  &  al. ,.«.  Trigg  &  ^1.,  5  Jurist  25.  ,  '       I  ll| 

Foj^i?>j,  for  ;defcndant,  said  h^had  moved  the  earliest  day  after  return  of 
:  action,  wd  a*  to  the  nolice,  .he  relied  on  Comstoek  p».  Lessioar,  2  X.  Q.  Jurist, 
■jpgBg^iu;^^  ,'"-■:     •"  -  ^  ^  '  ■    ;  *  ^  ''.■:'; 

^jCrRrAM.--I  grant  the  motion  for  sccujcltyi..  ^  / 

'■A   V  ..i^  «  .   '         „  's*'i-    ■'■!■  '     f     b .  Motion  p*i 

4  rf-  IK  flo6«frf.ton, /or  plaintiff.  V  "f 

:  /f<>;pAam,  JTor  defendant.  '  ' 

N.B.^The  sanie-judgm'en^^BSndercl  the  same  day  by  the 
the  case  of  Reed  vs.  Hughe8^^fT628,  0.  Cl 
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SUPE^lbR  COURT,  1861.1 


« WTRBAiL,  aora  MARCli,  I86I. 
%  doram  Smith,  J. 

*"'    '  No.  lOU. 

V  HPi»ot/ v»,  JWr/,e„„«/»,  cur. 

ynYf'^angljudg^en,,,,^^^     ,         ^«°^  "h^  »'•"<!.  before  «onU«l.tlon  of  .„oh 
ordojw  •  ''*'""''*"^'''/«"'9<"y»  for  noiiHjompIUnco  with 

...•  »^..  .nd  .1.0  pui.«  „..,.  .heir  2'::,;?^\7kr  izr""" 

_  54.  <fe  fK  Robertmn,  for  plaintiff.  /  Motion  rejected. 

^'^)        >     .     .;      ,     /       '  V     ,  > 

,/  Mp.VTRE.Vt,,  30th,MAI^CH,  \m.  '      ,        '       ' 

>      ,  ,  yom»»  Smith,  J. 

the  one  district  .„d  otien  m'tbe  othw  dTSth  .clT*"?  T  '**'«'  '»  •»«  """^ «« 
,  .  /  sue  out  two  original  v,ht».  the  one  addi^  to'  tJTt^^V*'*^  "  «*"«"  "''"••'y  to 
1        /        othc^Jdrewedtoth^bailiflioftheoth^tict      •       ^'  *^"'  """  «^«'»«t. ««» the 

This  was  8  hearing  on  4e  m^itgrtf  «J  excel. AL^li^/-^ 
tThe  writ  of  summons  AteSjK^^Sf^^'^"- 
^tntreal  and  ^^iJ^M^M^^^^^  ^'^  f'^*/ 

»»dADgIy  addressed  to-^aj^of  the  bJiff.nplu^T     ^  ^<'''«'»««>  ""d  wasVo- 
of  Montreal  o^ichS^ld  ^3  ®"^"'''  ^"^«'  *^«  '^i^'*^'^ 

/^.  b,  which  thc^;«^tS^  t^ 
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LiBii^n'  ft  nl 


^ucvromont   to  the  bailiffs  of  ttte  9^0  distrist  ftpd'  the  other  iddreaacd  'to  the  ballifftt  of  iii« 

other  diHiri'ct.  -  \,> 

I'rr  CuriaSi  : — The  point  rainccT  U^ii»  ooHOkarom  IVom  the  oiroumstnnco  that 

there  were  two  defcnJontt)  in  the  8ui(!^Tliioth  of  wliom  i^oatdo  at  Sorel ;   buC  one 

happening  to  bo  at  Moutreoll,  was  thuro  served  with  the  summons.  „  Tho  dofen- 

diints  now  aljo^od  thut  there  oUj||ht  to  hitvo  been  na  many  writs  of  aui*|imons  as 

^here  were  different  diaitriota  in  which  dufondanta  had  to  be  served.     This  was 

not  80.     In  writs  directed  to  the  Hhcriff,  such  as  writs  of  rovendioatton,  capias, 

«<(i(tV,  &o.,  it  wuM  plain  thut  there  tuaiit  he  as  many  writs  as  thcroNircro  diHtrioli 

iiito  which  tho  process  wa.s  to  go,  beotkwio  they  wore  the  solo  authority  on  which 

Sheriffs  employed  tho  bttiliffs.     But  this  wusnot  the  case  with  writs  of  sum monn 

which  uiiglit  be  given  to  any  of  tjie  bailiffs,  wliose  commission  ran  into  itll  districts. 

„      *  ^  Exception  dismissed. 

/*. /fj£r«/tr»w*^<«,  for  plaintiff. 

Carnr  if-  QintHoiif,  for  Uei'cndawt*      -  ^^ — ]r-^^^ — ^ -^ -^-' 

{S.H.)  •  ."^    -  .    :     ., 
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"     MONTREAL,  Mtii  FKBKUAHY,  1801, 

.Coram  J^KKTllRLOT,  J.  ^ 

-  No.  2C83.   i  • 

i  * 

.Wdt'/urlwc  v.".  JUeCrokcti,  li-  ifcCraknt,  dpposi^nt. 
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UV-D  :  Thut  in  drfuiiUofproohbof  HfcltulMof  I'rncllopef  thu  Huporfor  Court  pnif)Brml  i(ii4»igno(t 
»tn  the  17th  l>M!etiib«T,  J850,  hivr  lHH>n  renlstorrj  Id  the  district  of  (ja>i><-,  the  Court  lii-ru 
willnot«pplyiinchrul««  to ftnjraot  dune  willtin  that  dUtrlot.    ^  /   .        '    »; 

Tllis  was  if'iJ^tion  to  reject  an  opposition  ri /«  ciViHrtM/Ze;*  f^||3  by  the  dc- 
fentfant,  on  the  ground  that  it  was  not  supported  by  an  affidavit  Vuch  as  provid- 
ed by  the  80th  Rule  of  Practice.  .The  opposition  was  made  and  "signed  in  the. 
district  of  Gokiio,  in  connection  with  a  seizure  made  in  that  district  on  n  writ 
issued  from  Montreal,  and  was  fyled  in  the  office  of  the  Sheriff  of  Gaspv. 
There  was  ulso  an  'Affidavit  of  the  dufcnditnt  annexed  to  the  opposition,  WbkJi 
purportedl  to  have  been  sworn  before  a  eommissioner  of  tho  Superior  (^6OTt4t 
Gappe,  merely  swearing  to  the  truth  of  tho  focta  Alleged»  in  the  opposition, 
without  containing  the  other  important  a.<«8ertioDS  r«)uired  by  the  Rule  of  Pra^^ 
tice  invoked.  -^  .  ' 

Per  CuSiam  : — There  is  no  proof  tUjit  the  Rules  of  Pri^tice  in  «iae  in  this 

Court,  including  the  Rule  relied  on  by  the  plaintiff,  have  ever  been  r^i^ered  in  the 

district  of  Gasp^,  within  wMch  the  opposition  in  question  was  made  and  fyled  and 

the  affidavit ;'attached  was  sworn  to.     Now  by  tile  2nd  sub-section  of  the  148th 

necttdn  of  ohsf^tet  83  of  the  Consolidated  Statutes  it  is  distinctly  enj«ted  ttlut 

the  Rules  of  Practice  prepared  by  the  Judges  of  the  Superior  Court  shall  only 

havQiiforce  a^d  effect  in  each  district  when  registered.     In  the  abtKAco  theW- 

fore  of  pro^f  of  their  Registration  in.Gaspe,  I  cannot  apply  them^to  any  let 

done  there.  .^  •    7  ^ '  .  .. -,   -' •        '■[.■'':'     i''^/' 

*'  :   .     »  .^,*'  Mo^on  rejected" 

^eMune  (t*X>H»A;/N,  for  plaintiff.  .        '  '  '  '; 

<7ro«^  «fc  i5a»f«'fl/V,  for  opposant.  /^  '       ,.      "     "  ;   f 
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»ti  t«>it«(<> 
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Len  demand* 
l>.tmeOiolio  Ik 
iicvant  Mtro.  0 
ment  ne  pouvait 
•"•  n'apport  pas  el 
A*  oeltti  aif^td  k 
"  ot  relu  en  pri« 
/      Cc  testament  ( 
"  Ce  fut  ainsi 
"  aignd,  en  p/rfso 
"  dite  tpstafcrice 
"  persisto  eo  la  j 
•    Le  d#endcur, 
pague  de  touto.H  1 
fait,'qtt'il  tUait  he 
iion  dos  demanJo 
Apris  audition 
Sjrifcc,  J._T| 
[..  but  not. difficult. 
»otan»y  as  iufortiii 
/he  fonipia^itics  ha 
■  been  read  and  re- 
contended  ttiafeno 
'.      For  the  validitj 
the  will  has  been 
the  difficulty.  ., 
The.  only  (|uesti( 
has  been  aocomplis 
By  the  289th  ar 
presence  of  tlie  wil 
The  972ud  artic 
What  then  shot! 
menj»<fthelaw? 


J 


0)  "Vide,  Riciird^  don 

,     t>ottiier  don.  testy  b 

Paguesscmi^  J^e  d 

Sirez  1815,  p.  M-l 
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COUR  Si;PBRiEURB,  1853. 


25* 


,  Car^^m  Sutru,  J.,  TA«r«LiM)«,-J„  MoNDt...T.  J.      ' 

^       .  ■     •  No.  003.'    •"  «        "  "  '  .''    •  . 

.    &M  «  W.  w.  a,.rra»  ,ft/^i,.J„„„,  •        ,  ■' 

de.  term*..  (I.,  '  " 'SJ^''"^"*- «•»•"'•"*  «>»l««PP<»rt,«rM^oll.,nd* 


-teen  n»V..d  r»  1^37,^?!,  i."  ''^  f"*"  """  '1'"''"8  'l»  "iU  to  h.™ 

-  c.»«ed  *.:o*!^::trt.  L'r™rr"°°  "^ ''°  ""--■ "  ^''-^ 

<l.e  diBcal^.         ■      ■      ■^'*f  r*-  ""  '"r"'"«  -f  "•«  "i'"e««  ?    Here  U 
6ni»<fthelaw?  .^  '">       .     ,    ^   "     '    T**' »«ed  to  answer  the  requirc- 


mentMjfthe  law?  «^ 


dX'VSde,  Ricari^,  don.  part.  U'n,  H 
■  Potfcler  don.  test./ch.  9,  R6gle  Ul 
Paguessemi.J^i^e  du.30  Doc.,  1742 
Sire*  W15,  p.  fg^^ign,  u^o>  p^ft.. 
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OOUR  StTPKRIEURE,  18W. 
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Fn  referring  to  the  ordinaMe  of  1736,  tur  h$  tutnmmtt  aa  reprtMludnK  tho 
old  Juri»"prudcnco,  to  tho  Cod«  Nupolt^on  and  to  tli«  opinion  of  Choncollor  Do- 
guritNoou,  it  \n  evident  tfiut  Ao  lawdowi  Dpt  require  certain  siforamenUl  word», 
Ifonly  the  oubotanco  bo  ^'jMfHMByijr  Homo  jdruvjia  Imfo  auerted  thnt 
there  ahould  bo  a  prcci»|ii|KWyMnf'  |onie  hiiVO  innintained  that  lof^ai 
Intendment  wua  m^<f\^l^i)t^nlFWHr  d«  Omatum  hun  at  lant  ■ettlcd  the 
whole  matter  uomo  yiMk%>  on  tho  principle  now  Iq  bo  addpf.d  by  thi-i  Court. 
To  thcjwill  under  coiifteraUon  the  authorities  roforrcMl  to  clearly  apply.  Tb» 
worda  |i  the  oon^laNiim  of  tL  will  do  not  any  ^mt  it  hu».bocn  I'm  et  relu,  Id  the 
pr(*onco  of  (he  Withewejt,  but\it  is  n  fair  infonincyVom^  words,  and  Riust  bo 
oouHidcrcd  8uffieicnt.  Tho  Court  numt  n(Mim00Kllflfl%th  ll^llior^(l)  that 
tho  diffcrcnl^forinalitios  mcotibnud  in^o  ConchiKioB  uigio  will  have  been  duly 
performed  ||r(i|c  game  time.     \       ^  \. 

_^     There  wIfgAihcr  point  which  Roes  to  clear  npWl  doubf  upon  tte  queatron 
llui)n»lftcdjLJCho  iiotary  und   witnc^.-es  uttOHt«d  Xs  the  will  th*t  it  had  been' 
rrvfj/ V»  tkiWmtXt.    Tho  CWt^w  of  opinion  thulthi.'^ifi  Iti  accordanoo  with 
the  nui^n^fe  xvl  Mvrfln,  qutiitioiii'dc  holt  vO.  tc^nibut  Hc.    13,  whore  a 
•    """"^"'^^  <C8C|fe«ion  of  the  «iuc8llon  is  to  bo  found. 

Therojsjltmjfliorircbund  in  ftlvor  of  tho  will ;, the  plaintiff  by  her  oontract  of 

marriage  hw  nclcno»dedged  thojMyatcncc'o^^       will.    ,It  is  tiruo  thut  ahe  was  a 

minof-whcA  hIic  ma«M;  but,44if5*fcc  compluins  In  aspcciul  form  of  action,  the 

will  as  ratified  by  h<!*jrjUi*t.fetttnd.~  Tho  action  JT  thorcforo  disniisaed  with  costs 

he  jugaiuent  de  ll  Cour  cMtkUiotivu  com  me  suit :  — - 

The  Courlhaving  hearjl  tho  partiog  by  their  counsel  upon  the  merits  of  SS 
■^'^"*^y!Si""'"'*^*^  t'hi^roccedln^^s  and  proof  of  rcoonl,  and  having  doliberated 
•  th«rcoi»7e<>iisidermV  «>||t  thj^  auid  pUitttilF^j  have"  failed  to  U8ta))li»sh,  by  legal 
"evidertloc,  that  the  liU  yiwAi  tOBfimiont  of  Or«Slic  Bonin,,«ought  to  bo  annulled 
and  act  acide  by  the  pMs/ait  acttop  by  rcBHOO.of  the  absence  of  the  formalities,,  I 
required  by  law  to  constitute  atc-stanicnt  'jjjfcnnel,  is  iti  fact,  a^  alleged,  .informal  ■** 
and  therefore!;  null  and  void.     And  fuRfier  »?»8idering'th«l|  the  said  M  will  and 
tmtaioent  is  in  all  its  csseq^l  requliomcnts  ooirfllrmablf;!  to  taw,  as  possesaing  all 
^    the  i^quisite  f»rmalitjo8  iW^ed ''f«#oni»titu|i  «  httamm  aolennel,  and  that 
firom  the  whole  tenor  of  thc^d  last  will  ifc  appears  that  the  said  last  will'  and 
^eafameut  was/ai*,  dict4'e0nOmmie^approuvipar  la  testatrice  <!f  lu  nyeU  tn 
prisenatihii  ^^niO(H«,«nd tHy|i|)||kut  le^l  mc^n  thMVof  i^aSe i? Uie  said 
will.    :ifnd  further  considerifilftliat  the  8ttidj>iS*^iff  hfUr.by  he*  c^mot  of^ 
.     mi^wgo  with  HiluireDuh^,  her  9ai4  lusband,^||4\T£'c  24tikday"Wj^UJ^^ 
18il,,-  ackno'wledgcd  the^existence^the  ■aaiAlaat-^lptan^testam'eiit,  and  jtl^ 
by  in  law  ratigod  the  saiif  will.  'Doth  diMite  the  ^Qtioi^^  (he  said  plaintiff^ 
witbop^s.  ■"'■:-•■••       V,,:   ,*:-;  „       ■J^K"'j|t       .  ...    „ 
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8T   IIVAOINTHK,  W  SEPTEMnRE  1801. 
Coram  IlAtxiLKT,  J.  ' 

No.  141. 

iimlbnU  T«.  Honnitr  Jit  Ptanlf. 


20^  ym.  coMjUUul..  nori^,t•..vo(r  «•  ,n,u.  Mr.,  pl,ld«.  qu.  pu  l»  m,ri , 

JO.  yuo  .» 1,.  D|,rl  n«  .ct  pM  pi.urvu  eonlF«  «ll<i  durunt  non  vl»nt  nour  I*  Mr.  hj-i. 

.on  mol:  ^^        W        "'""'•,•*"  "« •*•  "!"»««•  m.trlmo.U.jTprt.  U^^c*.  d« 


.^_   ,,■     '      T"""' -^"^  "-"■"*"•■  I"""  »u'"n««r«»r«'mmi«  da  »l»r«»*Mr*«vdi»  111! ■      

^.  Q««'I-^Mc«r.lm„do„dum.rl*J„„„,a.«o,,p.,«fciXij««^^^^^ 

Lo  deranndcur  nl%uoU  dam  M  (looUratirtn :    ^  f  #  , 

Quo  1«  9  octobro  1821.  en  l„  paroiW  do  St.  Do3f  IesBon,ni6,  Joan  Baptist.  ■ 
PUmie,  oultgutour  do  Se.   DcnI.  au,JU.  ot  M.rio  Gucrtia.  au«i  de   Jdul^' 
Sr/ul'T'?"'",!   mariago  cn.,emblo,   Ic^uol  mariagc  fut  sdlennellemeTt 

Que  los  dites  partioH  bo  in,.ri*ront  sans  contrat  d-,  mariago,  se  mottant  oon^d- 
uAftmont  SOU.S  io  r(Jj.i„,o  d«  h  Qommunautd  do  bien,,  sulvant  la  Coutumo  do 
rnrig,  "uW^Lon  co  niivn.  ^  *• 

^     Quo  du?«l„  dit  laariage.  H«,l*f  r,  par  actc  pa«,.d  a  St.  Dom>,  Ic  6  mars  1 824   ^ 
par  <««'«"t  I*.  Bourdngo  et  «on  coufrcNrc,  Xotairos,  Io  dit  Joan  Bi^tisto  Pl.nto' 
M  acquwitioifWu  „o,H.n6^„toino  RwMoau,  culivateur  d«  St.  Denis   d'un 
lopindotorro(^^audit  acte,      ,,  |  .  « ««   . 

Quo  duran^lfeumna-o,  Navoir,  par  aote  pa.ss«S  I  Si  ©onin,  le  lor  mars 


1834.  dovane  .Mtrc.  ^^hi'^  son  oc.froro,  Nota'iros,  Io  dit  Jean  BlpUs^^'pian";; 
nSW^n  Baptiste  Sirois,  fijs,  oultivatour  de  St.  DoniiJ,  ot 


.,  fit  acquisition  du  norunii 
do  Mano  Charpont,er_son-6pou«j  d'un  autre  lopin,  do  terro  dd%nd  au  dit  aote 
yuo  duranl  io  d.t  mariago,  «uvoi?,  par  aote  pass,?  A  St.  Denis,  le  28  soptembro 
184-;  dovunt  Mtre.  .Afignault  ctfon  confr<5ro,  Notaires,  le  dit  Joan  Bto.  Pianto 
fit  acquisition,  ^u  nommo  liOuisGuortin,  eultivateur  do  St.  Denis  etdo  Clairo 
l;e}tIO^ son  t'poUso,  d'un  autre  lopin  do  terre  ddsign*  au  dit  aote     ^        ■ 

^  .V?* -^i'*^'""  ''  ^^'^T"'""  ^^*^'  ^'  ^^  ^"^  ^''P*'^^  P'"^"^  ««'«t  «Jeeddi, 

^!  Itl^r.'  '^'"  ^"^  "  '""*^""  •^"™"*  P'^«""  *°°^e8,  que  le  dit  Pianto 

.  Berait  ddc6d«  aft  m<««ta<  ot  sans  avoir  laisscr  awrtins  enfants  issusdeson  dit" 

mariago  avco  la  d>to  Marie  Guortin,  et  aurait  lai8s<5  pour  hdritiers  los  plus  proohcs 
sea  frc^res  et  scours,  au  notttbie  do  huit.  ' 

,  Quo  le  15  mars  1847  A  St.  Donis  dovant  Mtre.  Mignault^et  son  confrtVc 
Notairos,  «n  mrfentaire  aurah  etd  fait  dos  biens  composant  la  oommunautd  do' 
bi^ns  qui  avait  exisfeo  ontre  Io  dit  Joan  Baptisto  Pianto  et  la  dite  Marie  Guertin 
et  qu  au  nombre  des  bicns  ddlaissos  par  Io  dit  Jean  Baptisto  Pianto,  ot  d^sic^n^.,' 
au  dit  inv9nto.n5  seraient  les  lopins  de  terre  dAdgn^a  au  dit  inveixtairo,  W,uel 
'"!^!!^  <?♦«  clos  en  justice  subsequemment.'^  '  -      '  ^'  /eg^el 


I 
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-Qu»  lu  dit  intcnfairo  nxmft  tft^Taif  iTTa  rjSquisition  i^  frires  et  soeurs  dullT 
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COUtt  iiUl'KHIKUKK,  1861. 


OftdtMil* 
BauMhir. 


-Sm 


Joaii  Bii|*(Ul«  Pluulo  •«•  h^ritUri  lot  ptu«  prwlm  .uvnoiuii^s  au  nombro  dc,. 
qtiflx  ^tail  le  (Ufeiidcur  et  Uma  (I6^igiit«»»  au  dit  iiivoiitiirn. 

yu«  t'iiiiiMvublu  iiux-.ldW^n.}  au  dit  iiiiroiitiiro  mu-t  la  No.  I  no  Mrall  tutra  ^ 
•crnit  idfutii|Ui>iiiorit  lo  iu«in0<|uo  I'iinmcublu  «ui«du«igiiu  ut  voiidu  iwr  r«ot«  da 
vorUedu  SmBM  I8.'U  •u«-rclal<.  ' 

Quo  I'iiuiNvubltf  null  <kMgm^  uu  dit  taroiituIrA  Noiii*  lo  No.  2  no  aorajt  aufre 
et  icruit  idoiiti(|u«iuvnt  lu  i^iuo  .jini  oolui  aug-atSsi^nti  on  I'ttetu  d«  vunto  du  •'>i 
■opk'iuhro  1H42  auB-roluJtf.        '■'  ' 

Quo  rimiiRublo  Bu»-d4!-.iKtirf  au  dit  ln»ontniro  aourlo  No.  3  no  aaralt  auli«  tl 
•cruif  lo  luCiuo  (|u«  oelul  do^igntf  uu  dit  uoio  do  vontu  du  «  mam  1824  »tUH^r«lai.'. 
Quo  lea  dita  Iruia  imnaubioo  uyuiit  4tii  ucquia  pur  lo  dit  Joun  BuntiAto  I'laute 
durartt  Ron  dil  marinno  uvea  la  dito  Murio  Uu«rtin  ouiuiiio  dit  oat,  h#  tanienl 
trouv«S»  i\  Hon  (I((u«ka  duiia  U  coiiitiiuiinut«$  do  bioiia  ()ui  o^iHtiiit  ontro  lo  dit  Flunte 
eiladlte  Guertiti,  et  quo  par  Ic  d(5fi,  du  dit  Joun  Oaptiato  Plunto  orriv^  afi 
inttitat,  lu  moiti<$  indiviw  doit  dita  troia  iiiiuioubloN  h«  aoruit  trouv<Jo,  H  compter 
du  dit  dmV,  npportonir  et  dtro  la  propri^r^  do  la  dito  Miirlo  Ouortin,  «t  Vmm 
iiJoiti«S  «o  aoruit  trouv«Jo  npportonir  iiux  htfritlura  lea  plua  proolioa  du  dit  Juao 
Buptiatv  Planto  kca  frwrca  ut  humn. 

(iue  iieuoiuoina,  etaana  avoir  t'^ard  &  la  nioititf  do  la  dito  M«io  Oucrtin  dans 
touH  Ion  biuna  oonipoaant  lu  dito  couiniunuuld,  ot  on  partioulior  duUa  loa  ditt  im- 
mcublcH,  loa  dita  frtsros  ot  ruoura  du  dit  Plunto  auanomm*?!!,  auratent  d'ubofd,  lo 
dit  jour  15  umra  1847,  fult  proo^dcr  A  I'invontuire  don  bionu  do  lu  diteooinmu- 
nautiJ,  et  enauito  le  dit  jour  15  tuara  1847,  auraiont  fait  proc<5dor  ii  In  ventu  du 
niobihcr  do  In  dito  co.ilmunaui^,  ct  au  portogo  dficolui  ontro  qui,  ot  Ic  14 
novcmbro  1818,  auraiont  fait  procc<dcr  au  partug(N|os  imnu-ubloa  do  lu  dite 
ooininunautoentro  eux et  particulieroniont  dea  trbia  imibcubloa  Hund^aignds. 

Que  cost  on  fraude  do* droita  do  la  fommo  Guortln  quo  lo  dit  purtago  aaruit 
M  luit,  ct  quo  cW  durunt  eon  abaeoce  aui  Ktata-Unis  d'AiiK^rique  quo  Ioh  dhu 
^o-Rurtageans  auraiont  uinai  procdd^  il  la  ventc  du  mohilkl,  pt  uu  p^rtoge  dea  im- 
nicublos  d«5pondant  do  la  dito  couinjunaut^  do  biona.  .:•  •  ,     - 

Quo  le  delendeur.-l'un  dca  dita  co-hdriiiera  auruit  ^faiwl'gA  A  vH  jprix  ate»k» 
autros  co-h<5ritior8  pour  achetor  leura  portiona  dana  cea  dit«  ininieubloH,  et  (icr»it 
devcnu  diStcntcur  et  propri^tuire  doa  dita  imiucubloa  6u.s-d»i>ig{i^  h>u8  lea  N(»,  I 
et  3  en  le  dit  invontairo  dopuia  1847,  et  le  MMit  enoore  attiiiW^AB  avoir 
dgord  a  lu  moitid  de  la  feuirno  Gucrtin  dons  lea  dita  inuneubloii.  ■* 

Que  durunt  la  dito  periode  de  tenjpfe,  le  d<Sfcndeur  u  joui  dejifVjirtaeTrcwDB* 
dea  ditsimmoublcs,  aut»itcoup«,  pria,  et  eolev6  une  quuntii^  cbnaid^ruble  di  boi« 
qui  90  trouvait  aur  iceux,  aijirait  cnlev^,  d^oioli  et  abuttu  lea  ^tabliaaouenK, 
inaison  et  dcpenduncca  q^i  sc  trouvaient  aur  lo»dit8  immeublcs,  le  toutau  giand 
dommago  de  la  ditv  foniuio  Guerlid.  .        " 

Que  lea  dita  imoicubles  4*ai«Jt  partie  en  boia  debout  et  pttTtie  en  ouRute  el 
que  le  bois  qu'ij  y  avait  aur  los  dits  iraincubles  c-iultdu/boia  frunc  et  du  bon  boi-i. 
Que  lea  dommages  souffcrts  poor  la  dito  p^Jriodo  do  temps  ,«o  montcraii^Dt  i 
la  Bouinjc  dQ$7i2  piastres  (doUura)  anivant  le  foompte  produit. 

Que  par  ucte  pased  a  St.' Jean  Dorchester,  1«  k  mai  1847,  devant  Mtrc.  J)i' 
fliaruy  ct  syn  cowfr^re^  Notairei',  In  dite  Maria  ii, 
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V  Que  vfl  .oat  ce  que  d.«su.,  le  deZZluXT^    ^'""l^"  ""'• 
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.dnnfl  lo  (Sis  oix  ils  pourrnlcnt  so  jiartHgcr  cominodement  et  pour  voir  dire  ct  decla- 
rer ^luo  dans  lo  eas  c6  «ur  Ic  rnpport  d'experts  nomm<5s  A  cct  cffet,  lesitniwu, 
,'blc8eii  «|uc8t'ion  no  pourrnicnt  so  piirifajjer  comniod^raont,  qu'ils  soicnt,  venduj 
par  licitatjon,  en  la  nianioro  accoutunide,  et  do  plus  u  co  que  le  d<5fbndeur  soit" 
condanne  A  lui  payor  la  somme  de  «712  piastres  p(mr  lui  tenir  lieu  de  sa  part  ' 
des  fruits  et  revenus  des  dits  iinmoubles  et  dcs  dommafies  ii  lui  causds  park 
djjtention  injuste  quo  le  ddfwndour  auruit  eu  dos  dits  iihmeubles.         : 
^  A  COS  cause.'.,  le  demnndeur  concliii  i  co  qu'il  soit  det'lard,  par  cette  Honorable 
Cour,  proprift^ire  de  la  moitid^indivise  dans  les  imrncubles  sus-ddsign<S.s  sous  les 
Nos.  1  et  3  4  I'iuventiiire  sus,relatt«. et  aotucllenient  design^s  comme  suit,  'f^* 
,    terrain  situd  au  second  rang  do  St.  Denis,  contenant  deux  arpents  ot  troispieds' 
et  denii  do  front  sur  ejuatorzo  arpenK  sept  perches  et  neuf  pieds  de  proftndeur, 
bornd  tn  front  par  le  cheiMin  du  second  rang,  en  arriire  par  le  ohoniin  du  troi- 
sionierang.au  nord-cst «  Francois  Dragon,  et  ausud-ouestilJoscph  Ciarpeqtier"  .1 
purtie  ea  culture ;  2o.  un  oniplaceifient  et  denii  de  60  pieds  oarrds,  sitae  m 
second  ring  de  St.  Denis,  tenant  d'un  cotd  et  derri^re  dVeau  Bte.  Plj«to  pore 
et  dp  i:autro  cote  h  Jean  Bte.  Planto,  fils,  et  pardevSnt  A  uno  ru«  abZdonndo' 
occui*  aiyourd'hui  par  Jean  Bto., Planto,  fils,  actucllemont  sans  batisso,"  eii 
^putrejk  CO  que  le  defendeur  soit  assignd  a  compara^tre  devant  cette  HopJrablo 
Cour,-  fiour  voir  dire  et  declarer  qu'il  sera  a  la  requete,  "poursuhe  et  diligence 
.  dudemandeur,  procedd  a  raniiable,  si  faire  se  peut,  sinonen  justice,  aup.irta.'e 
et  licitation  des  dits  iinnieiibles,  4  I'effet  do  quoi  les  dits  iinmoubles  sefont  jiu« 
visitdsvet  estimds  par  experts  oonvenus  ou  nfimmes  d'office,  lesqucls  rapport 
rontPdtat,  viJleiiretconsisfance  d'iceux,  et.,s'il8peuvent  commoddment  so  par- 
tag9r*en  porildns  dgale§  aux  droits  4e.,chaque  partie  ;  lors  desquols  rapports  ot 
partage.  Ids  patties'pdurront  tiiirB  tols  diros  et  rdquisitions  et  observations  qu'«llcs " 
.  jugeront  convenables;  a  co  qiie  Ic  defendeur  soit  tenU,  lors  do  j*  soipmation  qui 
lui  en^ser*  faite,  deje  trouver  au  dit  partage  pourfitre  present,  sinon  qu'il  y 
•sera  proc«Sd<S  suivant  la  loi,'et  dans'le  Cjis  ofi.les  parties  ne.VQudraiont  pas  accep-  ' 
tef  dC  soulte  ou  e^convenir,  conjnie  aussi  dans  le  cas  ou  les  dits  experts  cstim^- 
raientque  les  dits  iuiojeu^les  ou  quelqu'un  ^'eiix  no  pcuvoB*^  partager  com-' 
niodeiuifnten  portion  dgalcs  4  lours  droits,  voirilire  qu'il  sera  prfe<^  4 la  vente' 
d^iccux   pay  licitation  au  pHis  (jflfrant  et  defnier  encheriswur  -^  la  maniere 
apcoutumee,  suiyant  la  loi;  pujs'apr^s.la  dite  adjudication,  le  prix  d'icelle  etr« 
partage  .comme  il  convicndra  entre  les  parties,  ot  a  cequ^leddftadpur  soit -en 
outr«  condamn*^  payer  au  demandeur  la  somme  de  septccnt  douS^iastres, 
,|>t)ur  lui^tenir  Jieu  de  la  moiti^  des  fruits  et  revenus  des  dits  imipeubles,  que  le 
ddfeudcur  a  ifiegalemont  ct  injustemont  perflus  comme^  susdi't  suy'les  dits  iil-     i 
meuble^,  et  pour  dommages  causds  par  le  dit  ddfencl^ur  sur  Jes  dils  imm^bre^   J 
ie  tout^avcc  les  depfens.  .    -^  ■■^      '«* 

,  }j6  ddfendeutcontesta  Taction  pai-diverses  exceptioii&  cdremptoires,  commV  * 
.suit:,-        ■*-    j;^^"''^    4  '  "-■   '  '  ■ .,  •      ■■■-J 

^  Que  peu  de  JlS!#%prts»sAi  manage  Ivcc  feu  Jean  Baptlste  Planto;' en- son  ' 
flvantjcultivaj^ur  do  St,  Denk  dans  le  District  de  ^t.  Ilyacinthe,  litrfmenV 
appold  Jean^aptistfi_5onnier  dH^Bfifi^te,^  fils  da  Jacques,  men^iopnd  e^^         " 
declaration,  V'/c'po«se,^laTie  GuertiriissmcntLonflee  en  la  dite         * 
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auruit  «uns  c:.uso  l^^itimo,  par  cuprico  et  en  hnino  dc  son  n.nri    d,J.^td  fc 

on  c,  „  c„  ,  ,,  ,„    J,  ,„„.^^^  depute  j„.,u.„«  dee.,  de  so    dk      H  fbu 

Joan    iapt.^  Planto,  refuse  deTetonrn^  vi«o  et  c6h«biter,avec  lin  ■  2.1 

.!.re  Mane  (fuerhn  n'a  nulloment  aidd  le  dit  feu  Jcun   Band.fr,  Pi,  „^^^      f 

;r:"rrr:':'"7"'"'r^"^^"  ^•^'^^  F..^antsondiZ  4 

ue  par  bu   e  dc  ee  to  desertion  ot  du  defaut  de  riftlluboration  do  %  part  de  la 

»11<?«V<?.  Ic  Ktd.d«  transport  fiut  par  la-dite  Marie  GaertJn  au  noLd^Z 
.ue.t.n   „.ent.o„„.  eo  1«  dite  Declaration;  en  date  du  llnai  184^^  rdev^^ 
Jltre.  I)en,arayetson  confrere,  Notaire«,  de  tous  sespr^tondus -droit^  e   p^Z 
foas  dans  les  biens  de  la  diteeomn.unaute  est  nul  et  de  nul  efforti    •       T" 

%iatedfl  14  n.afeI847  .iMeveat  Mf«.  t>^        "    '"  ""  ^"  ^^'"™«>  ^'"ertin 

Q«e'Ju*antWtnarioKenvec,feu  Jean  Ri «♦;„»»' bi     *       ,.   \        '^*  , 

IWivateur  et  aurait  a^aq  o.»W„*»  j  >""v"  xiuiook^  du  dit  endjioit «     . 

I      ^.f  au  «Pbert  i^c^  efcffuraif  toujours  pr^tendu  ette-  inaq||e  i>veo  Je" 
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Robert  Hillock  et  x>e  durant  et  constant  son  maringo  avec  le  (lit  feu  Jean 
Biiptiste  Plunte,  son  6poux  Kgitimo.  '  ,  . 

Que  pnrtaiit  la  dito  Mario  Guertin  a  de  plein  droit  encouru  la  porte  dit'droit 
qu'eile  aurait-pu  prdtendre  en  la  fidmmunautd  cxistante  ent^elle  et  l«j,  dit  feu 
.^n  Baptisto  Plante,  s'^tont  renduc  indigne  par  les  injures  et  les  outrages 
qu'ello  ourait  ainsi  faites  a  son  dit  dpoux  pendant  sa  vie  ct  le  ni<5pris  qu'clle  en 
a  fait  tan/  durant  sa  vie  qu'aprds  sa  niort.  * 

Qu'en  cdnsequenco  de  ce  que  ci-dcssus  all<Sgu^  le  pretendu  transport  fait  par 
la  dlte  Marie  Guertin  au  nomni^  Marcel  Guertin,  nientionn^  en  ladite  Declara- 
tion en  date  du  14  ftiai  1847^  pardevant  JItro.  Demaray  et  son  confrere,  No- 
taiVea,  doitous  ses  pr^tendus  droits  et  pretentions  dans  les  bieus  de  la  dite'com- 
•  mtunaut^  cstnul  et  de  nul  effet  ainsi  que  le  pretendu  transport  par  le  dit  Marcel 
Guertin  au  dit  denmndeur,  en 'date  du  29  nof^mbre  1859,  pardevant  Mtre. 
Gladu  et  sop  confrere,  Notaires,  et  le  dit  d^fendeur  est  bien  fond^  a  en  dcman- 

i^der  la  nullite  en  autant  que-besoin  est.  A  ces.  causes,  le  dit  defendeur  cqnclut 
eaautant  que  be^'oin  est,  ice  que  Ic  dit  pretendu  transport  fait  par  la  dke 
Marie  Gueitinau  dit  Alarcel"  Guertin,  en  date  du  14mai  1847,  pardevant  Mtre. 
i)dmaray  et  son  confreres,  Notaires,  et  cclui  fait  par  lo  dit  Marcel  Guertin  au 

;,  dit  demandeur  en  da,te  du  29  novenibre  lb59,  pardevant  Mtre.  Glifdu  et  sod 
confrere,  Notaires,  soient  declare  nuls  et  de  nul  effet  ot  vuleur ;  i  ce  que  ja 
presente  action  et  dcmiinde  du  Mi  demandeur  soit  reijvo>de  avec  depen?  et  a 
ce  que  le  dit  denaan4eur  soit  debout^avec  ddipens.       ' 

Et  lo  dit  defendeur  sans  prejudice  a  tout  ce  que  ci-dcssus  plaid(5,  'uiais  au 

^  contraire  s'en  rd.servint  tout  le  bt^iKjSce  et  avantage  et  .suns  adiriettre  ailcun  dcs 
iiUi^gues  contcnu^  ct?  (^nonces  en  la  Declaration  du  demandeur  ;  mais  au  con- 
traire. M  QJijnt  tous  formelloment  et  spt'cialement  pour  autre  defense  a  cette 
action  pw  sa  pre.sente  Exception  percmptoire  en  droit  a  Toncontre  d'Jcelle,  diti 
Que  ft  dit  defend.mP  e,>5t  en  possession  comme  proprietaire  et  detcnteur  de 
bohne  fui  des  bieiis-imuieub'.es  dt<^igne.s  et  decrits  en  la  dite  Declaration,  et  a 
fait  des  inipensesetamt'ilQtations.  considerables  suriceax,  siivoir  :  au  montant 
do  £600;  Que  c'est  par  franJe  et  suns  aucuno  consideration  quo  les  pretendus 
traasports,  en  date  du  14  mai  1847  et  29  novembre  1859,  ont  et»^  fails.  Que  le  ■ 
dit  demandeur  ne  peut  exorcer  aucun  droit  d'aotion^  tfoatre  le  dit  defendeu?  en 
vertu  des  dits  transports,  qui  par  la  de.sertion  absolue  de  la  cedante  Marie 
Guertin  du  domicile  conjugal  de  son  opoux  legiMme,  n'ont  dft  lui  transferer 
aucun  droit  de  commtfnuute  qu'eile  avait  perdue  en  loi  longtemps  avalit  k 
passation  dos  dits  transports  et  ce  a  la  connaissance  personnelle  du  demandeur, 
'  et  le.dit  demandeur  qui  u'a  pas  encore  dcmande  un  inventaire  et  partage  avec 
les  hefitiers  de  feu  Jean  Baptiste  Plante,  ne  peut  aucuneftent  attaquer  le  dit 
defendeur,. sans  demander  au4)realable  un  inventaire -et  partage  avec" tous  les 
beritiers  susdits.  •/  "  « 

_       Que  partant.le  dit  demandeur  est  mal  fohdd  en  son  action  qui  est  vexatoire., 
4  ces  causes,  le  djt  defendeur  conclut  au  renvoi, de  cUte  action  avec  depeusj 

.  et  a  ce  que  fe  dit  dem;tndeur  en  soit'deboute  aveedepens.  '       \ 

Le  demandeur  dans  ses  reponses  speciales  prifitehdit;  que  le  mari'  aVait  mal- 


TK" 


^-^    ' 


t<,/^ 


:^  ■'.*>; 


,"■  _,.v  -T  k;'! 

> 

■''■   ?■ 

1  ..•..>■.  '.  ■     .. -v  ,.■  ".„. 

^--.  -^.-.-^^ 

^M- ■'->.:/ '"•■:" 

.-"/"■T 

A     ."-    '                        n        \         - 

-  s^ 

COUR  SUPEfilEURE,  18G1. 


,  -      «263 

tT«it|^«,  ferome  durant  sob  inariage,  qu'il  I'avait.  abandonnd  nux  Etats-Uou, 

el  j«-il  avait  toujours  xitu  ensuite  en  concubinage  avoc  unc  prostitufe. 

.^Lca  parties  ayant  prouv^  kurs  all^.u^s  respcotifs.et  aya,^  <?t<S  entendues  au^ 

T:  ^*'''»!P"7°"W"'«»t  «"»«>'««»  I'action  pour  les  motifs  suivattts  : 
BADGtEY,  J.-Action  by  assignee  of  the  widow  of  the  late  J.  B.  tlante.  of 

^hore  of  the  Co™,hw„a«<e  rfe  ^.ew,  between  her  and  the-deceascd,  and  for  the. 
/nM<,  f«rer.„„..  of  her  moiety  from^her  husband's  death.  The  action  is  au 
pento^re  aga.pst  the  defendant  as  a  collateral  heir  of  ^e  deceased,  and  also  in 
■s  qi^n  r^ht  as  assignee  of  bis  co-heirs.  The  declaration  ^ets  out  thj 
marriage  of  the  parties  the/acquisition  of  the  common  propeily  of  wfiich  this 
realty  was  part,  the  deoeaae  of  the  husband  intestate,  the  ^ualiL  of  the  defen 

^t^       fT  *'"^'  """''"^  ^^  '^'  '°'^"^«'^  ^'^  '^'  ««*«'«  *»d"«»b'«- 
ITni  ff  \        I  ''"'  r^"^  """"Sst  them,  and.  the  acquisition  b^  the  ' 
defendSnt  rom  h.s  co-he.rsof  their  shares  of  the  property  in  question,  the  uZZ 
as^gnment  by  the^widow  to  Marcel  Guertin  and  his  notaJial  re-assign.,ent't 
pi  intif.    The,  defendant  admits  h^s  possession  of  theproperty    and  clLs  to 
T'IJ\T  ^''r^y  "°'^«'-  ^'"."'J  titles  ;be  excepts  against  the  plaintiff's 
^m.«d^  the  adultery  of|,e  wife  during  her  husband's  life,  her  absence  from  her 
fiusband  dunng  almost  aflher  married  life,.and  eife^ially at i.is  death,  her  wan't 
of  col  aboration  in  the  acquisition  of  the  community  property,  andfinally  the  frau- 
dulent nature  of  the  assignments  fVom  wantof  consideration.    The  praintiff  trffees 

•issue  upon  these  exceptions,  and  replies  the  late  husband's  ill-treatment  of  his  wife, 
dunng  the.r  co-habitation;,   his  departure  vith  Her  into  a  foreign- couHtrv  aft^ 
about  two  years'  re.ide..ce  at  St.  Denis,  and  after  V  couple  of  months^pon-  • 
-aTalse  pretcxt,abanddJ4pfS^,er  there,  yrithau(*r^^      or  supporjt  «(;,'& ykL  ' 
^e«,ept  herown^n^uambor:    his  .ec^„  to.^,1  establi.lu^sTflJ;^- 
Ins  concubinage  there  with  a  striunpet  who  lived  wi$Ii  him'  in  his  boUse,ls  his  ' 
■  f''  ""•■'  J?r  "^''^^  ""*  very Mong  before  his  own  (h^pcase,  and  that.hdfcr 
dunng  ^i.  fife,  assisted  his  wife  or  recalled  hor  ho.ue,  or  sent  "her  the  means  to 
re  urn  to  h.uK     The  evido.150  is  pral  nn.l  docuui.„tary.  'and  al,o  under,a#om 
«ng.t3.^.e  St;>teof  Now^ork,  wlipe  ti.e.  wife  reMde^duri^t,  lu.r.C„„: 
monV/'nd  e,^.blishes  the,  following  fiiets:  th,t  the  deceased v^lanteSe^ilrl  at 
fct.  Uenis  at  his  n,urri,.gc  with  his  wile,  n  niinor  who  t^«i^„|j|  I4  ye^rs  of 
No;  ,I.,t,lK.y  lived  there  former  3years,  a,,d  then  iiaS^ 
I     -e  1" »»;«  State  of  New  York.YA./  lu:  ala,^f  her  tlu.r  .U^>fiJn..„S'P- 
Cs/'n    •"•''.     ''/'"'  '•^''^••^ «""?'««#»''•"  residence  there,- and Wtun.ed. 
to  St.  Denis,  where  he  established  hi„.self,Td  where  he  soon  lived  in^-dultetou. 
.-Hercour^e  w.th  prostitutes,  and  especially  %ah  «„e  iMr,  ^kn,..,  ^ 
hved  and  slept  with  h.m  in  his  house  for  a  number  of  yeai-s  until  lilr  de-.th 
,    ^hp.eed^hi,4,afowyears^^eae„ied  hi/ wifo's^pul;!:''^- 
ni  to  bnng  her  bomeor  tosen4.he/mearts\o  return,  and  at  all  times  expressed' 
I    J^^«"  --"nd  dislilebf  his  wife  and  his\satisf,eti6n  th..t'she  wa^  not  ^i*' 
^nqd  that  he  couia  satisfy  his  passiiWis  with  other  womeivi^ithbut  th/fbaf- 
of  a^»l3,^,^.^j,|^  eome  if  his  wifo  cohabit*!  with  him,  and- wo^Id  p^ve.t 
hialoaf  fVoin  goin^  a^fur  as  if  he  were  altoc.  On  tfeothgr  hand  hftWif^iipplJed  to' 
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Innito  bring  lierliiic^,  andli.rC  or  7  yearn  continued  workin-  with  Iicr  hands  Ibr 
a  prcci.ri..us  sulHistence,  livin-  nrtliTtinio  virtuoitsly  and  in  the  tsteeni  ofl.er 
,,  ncwhbour.s,  until  her  health  tailing,  she  vim  advisodto  adopt  a  frontier  cuatom' 
and  Ibrni  a  connection  with  i.notiur  n.an,  which  she  did,  and  lived  with  him 
alone  for  20  years,  Icavini;  several  children  at  herdoafh;  she  know  of  horhus- 
band's  concubinage  before  she  formed  this  connection.     The  property  in  coutcv't 
was   acquired  in    1824   and    If^U   by  purchase   under   notmiid   deeds.     The" 
.    invcntyy  of  the  .-estate  made  by  the  co-heirs  shows  a  considerable  amount  of 
propw,  nnd   that,  in  its    partition,    the  four   brothers   and  sifters  of   tho" 
f  decehM  assumed  tfus  estate;  that  the  defendant  was  one  of  (he  brothers,  and  ' 
VtfuKht  out;  the  shares  of  his  ?'co-hcirsMn  the  property  in  (,ucstion ;    that  (io 
.toscd  husband  died  At  .«|il#enis,  19th  Januafy,  1847 ;  the  inventory  was  niado 
on  IBtlrMariBh.of  same  year;  the  partition  of  tlie  Immovable  property  amon<r>t 
the  collatorlira^ was  made  HtTi  November,  1848;  the  widow  assigned  her  righ'tsin  A 
the  coi.!nHh.,|*y- to  Marcel  Gucrtin,  14  Maich,  1847,  who  protested  against  those    A 
collaterals  on  the  6th  July,  1847,  and  finally  ?^igned  to  plaintiflE,  29  November,   1 
1849.     Ifnjust  b^  added  that  the  deceased  appc^rey  at  all  times  to  have  enter- " 
mined  an  ideaof  his  wif^s  right  to  a  sharoof  this'^wmmirty  property,  that  he 
rvefiuentllexpfcssM  Itimself  id  that  way,  and  that  with  this  notion  on  his  mina*, 
he  died  intcsViite.  ^      ,      "      ^       ,  ''        :    , 

-  Tliero  are  tv/o  main\pointg  in  this  cause  to  whicU  reference  will  be  had 
without  considering  the  other  points  pleaded, ^sucTi  as  plaintiff's  bad  faith,  &c.,  • 
•  which  are  not  substantiated,  vii:       ,-<*'), 

1st.  The  wife's  rfdultcry  during  coverture ;  and.  2nd.  Hpr  alleged  abandon.  ' 
inent  of  her-husband. Ilijrfng his  life-time  withoUt  cause,  including  her  absence- 
from  his  death-bed,  ajid  licr  waift  of  collabora'Ut»n  in  the  acquisition  o^the  com- 
munity property.  ^/   .  :».  ,^^:/       -,  ;  <  V 

Upon  thefir^tpoint,  the  wife's  adultery,  thl  authorities  are  numerous  and 
conclusive,  t^t  such  a  Jfn  de  noti  »-e«'w«V  (^aot' originate  or  be  set  up  by  the 
heirs  of  tl)C  deceased  husband .-  I  he  i  nfraetraiBvsrf''^e  marriage  vow  i^  a  moralVrong 
from  whi"ch  he  alone  suffers  and  of  which  h^^sj^e  caniegally  complain  :  his  Bcglect  , 
or  determination  not  fb  do-so  diiring  hi?. lif^  leaves  her  scathless,  and  her  heirs  »| 
^e  j;thout  right.  !♦  is  even  coiiiponeiit  fflir  hiw  to  condone  her.  guilt,  and  to 
take  her  back  impure  as  ^he  may  be  to.tis/bosom.  .Such- a  marital  <}Qndbna- 
tion  removes' the  guilt  altogether.'  ..  ' "       >,  *. 

Miret  Point—The  collateral  heirs  if ;tlfedigcSK«»a  husband  cahj»ot,  plea*  tlfc 
wife's  adultery  as  njin,de  no,,  refei;r>/V*  against  her  claim  for  share  of  comma- ^1 

w  .  .^   ,  .......  V.  :  ■.^- 

1.  ]%e*  des  Arrets,  p.  81,  Vo.  Adultere,  pour  accusation  ptir  ie  mari.  •  Cette 
accusation  appartrerft  au  man  parccque  ootm  tie  morilms  uHra  peraoitammhAft 
non  pote»e  extendi  „ec  in  h^^dem  dat^r,  .nee  tribuitur  haredi,  hoer.es  mm  \ 
mor„mco,-recfionrm  non  halkt,  L.  15,>§  1,  Solutomatrimonio,  Racquet,  2e  part. 
Droits  d«  BfitAi^se,  ch.-Nl2;  Coquille'Inst.  au  Droit  Frwi^is,  Tit.  du  Bouaire 
in  fine,  p.  8?  No.  26,  I'h^fitier  du  mari,  quelqu'il  soit,  n'est  point  nwevable 
dt'accuser  la  fem/ie  d'adultere  pour  la  priver  deies  (SonTenfcions  MiatrimonuyeH 
site  mari  ne  js'est  jainais  pbint  en  justice  ou  n'a  reooMmM«l(»d;  afe  t 
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s'cn  pluyro,    II  ODC8t<H,ri,mno,(};Vh($rit[er  do  la  Ibmm.;!  contro  lequol  tel 
".arrno  fout  po.nt  oppo,er  l•ad^Uc^re  4o  lu  fommo,  pour  s'fixomptor  do  la  re.- - 
litution  de  Htt  dot.     Lnpoyi^re  1717,  LottrA*  No.  22;   V     ' 
'  No.  36  Bi  lo  n.ari  rto  s'e^t  point  plaint  de  son  vi'vart^  «;8l.«5riticrf;'rio  pcuvont 
opposer  H  la  F.nuno  q,,i,  T.5p6to  sa-  dot  qu'ollo  a  commis  radultiro.     ArrOis  mai 
1085,  Anno  Robert,  No.  j^  oh.  14.  Louot,  Lettre  I,  Som.  4. 

Apr«vs  la  mort  du  nmri,,^s  heritiqrs  no  poyvent  intentor  ttcouSation  d'adaIt6ro 
con,«,>9^pendant  son  mariage  «ontre  ri.onneu?  du  ddfu.,t,  ni.up  bien  cxciper  de 
l^usaHnn  commenc^e  ^nr  le  mari^et  ^.our  s'exemptor  du-paiomsnt  <lu  douuire 
Jre,naD<k<ep,u^  la  veuve.   M. 'Bouguier,   Lett.  A.  >.   2,-  on   rapporto    un 
•   rend^  enja  Ol,a«.bre:de  I'lidi,. de  1609. .^Voje.  Ricard" Don^t,.  entro  vifn. 
1/  pnrt.  1,  en.  3,  sect.  8.  -  *•     ,  /  ' 

3».  Ileritifers  du  mari  qui  dvalt  abou^c'  sa  fen.mo  d Wulttirp^ et  (kailddcddd  " 
dans  le  coursde  la  j>onrsuite  (cria,i„elle)  6oot  maitres  de  ifrepre'rfdre  pSur  la- 
f^.re  condamner..   Arret  Robes-  Kouge.,  24  ddo.  1622.-    Arrets  d'AugeW^liy. 

I  Broideau  8«r  Louet  p.  87T,  Aiu-et  du  2  fdvrier  ISSa,  qui  a  d^^^^ 
qu,.  dema„d,..t   4  etre  rc^ue  ^l  la   preuve  de  limpu^icitd  de   sa  belle   mire. 
N.vtes.,,Que  le  man  ne  s'etaU  point  ph.i„t  de  son  vivan\cc  qui  denie  I'aoti 
h.?ntier  qqand  le  mari  a  m  temps  si^fiisant  pour  s'ort  plaindre ;  car  en  ce  par- 
^  ticuher.  ,  n  J  a  que  le  ;ra«ri  qui  soit  recevflble  a  argul^r  sa  fcmme  d'impudicittf, 
c  a  .ntenter  1  ac^t.on  :  le  mari  que  Ton  trouve  curieux  de  preserver  ion  hfipneu^ 
ct  celui  de  sa  n^ison,  n'intentera  pas  aisenient««tte  action,  il  serait  p^rilix  de     ' 
la  reserver  en  is  person«e  de,  rhdritier,  lequfel,  pat  temoins,  sur  l'est,^rance  du 
profit  oa  vengeance,  qy'apportentles  d6uz  lit,;  mettraient  en  hasard  I'honneur 
. « les  biens  d  une  femm«.>  Ainsi  arrSt  du  14  mars  1620,  conformc,  and  several    » 
others^in  the  notes. 

:      Laoombp,  R^cueil.de  Jur.,  Vo.  Adult^;  p.  11,  No.  2.     Mari  soul  pout  in-" 
tenter  1  acfon,  ses  h^ritiers  la  ppuvenfr  continuer,  .s'fln'y  a  d^sistement  de  la  part 
^  tin  man,  etc.  r        „  ,   f    " 

Guyot;  Rdp.  To^Adultfere,  p.  197.-Nims  avons-dit  qu^en  Prance  le  mari 
se«i  pouvait  accuser  sa  fen.me  d'aduitere.     Cet.t«  m«xr.ne  y  est  telten.ent  bbser- 
vee,  que  par  arret  .du  18  juiltet~1665,  il  a  4t,  juge  qu'un  p^re  ne  pouvait  mal- 
,gr6  son  fils  accuser  sa  feelle-more  d'adul  tire.  ,  f 

J||gj^ritier»du  mari  ne^muvent.pas  non  plus  intenter  I'accusation  d'adultdr* 
«ia  femme  Jorsqu'ii  he  s  est  pas  plaint  lui^neme  desoj?  vivant.     lis  s^raient  *    * 
parelllement   noff.  recevabies   a  objector  I'adulti^re  par  forme  d'exception  4  j*. 
temme  quL  d^nand^rait  ses  reprises  et  conventions  m..Trimoniales, -eomme  J'ont '»' 
ju^doux  arrets  deS  9  mai  1585,  et  14  mai  1620.     Ih  y  a  n.eme  .^n-arret  du.. 
Farlement  de  Bretagpe  du-Jjuin  1725,  par  iequelles  heritien,  d'un-rflari  ont  6i6 
cqndamn|3  4  partager  la  oommunaute'  aveo  sa  fem«,e  quii  avait  fait  epfermor  .• 
pendant  pati8.jK)ur.sa  mauvaise  conduite;  quoiqu'Us  itfvooassenfcbtfe  ,iepuis  qutf^  -      "    *'  ' 
Bon  marnl  avait  r^,  ellq  s^tait  retiree  i  f  uri*.,v«e7tn  invie,  di«t  "tfo,  ^  *--^i 
avaa  eu  desjsnfants  dawnt  un  voyage  dans  lequel  son  ma^^jait  moi-fr.  V  •  ^ 

Pother,  Doaair^^o.  2&0.-L.  priqeipale  ^se^  p„„r  i^^le  un^&^ftm^ 
e«tpr.v,e.d.  80n^».^nre,),a^.le:cfa;d;udti>lHre.    H  iJ^.^..  .»u  "   ^ 
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auraU  iti  d^chvia  convaincuo  p.r  «.ntcnco  du  jugc  «ur  I.  plaintc  intontdo 
contro  olio  pgr  son  n.nri.  Loisquo  lo  uuri  n'a  p.s  donn.<  do  plaiflfo  do  son 
Tivnnt,  le.  I.<Sritior«  du  niari  no  Hoi.t  ,.:,,s  i^ecovablcM  do  lintoritor,  ni  4  offrir  U 
preuvo  do  r«dultirrf  de  la  fo.ume  pour  ho  dispenser  do  lui  payor  son  douairo. 
See  ul80  Pothior.  Cont.  do  M«r.  6  purt,  oh.  5,  art.  2.  Seo  Toullior.  Soo  n>L 
.  A  /^™'  '°*''°  «"'"• '^f'^°»-  Lor.r,uo  surlu  piainto  du  lu  iri,  la  femX 
a  dt6  de(jlar«e  ooupable  d'aduitoro  il  on  i^sulto-paroillcnent  nvoc  la  «5paration 
do  biopa  dissolution  do  lu  co.numnaute,  et  1ft  femmq  h'a  aucuno  part  ot  n'eo 
pcut  pfdtendro  ^an«  lu  eoniumnaut^.  «Sco  also  Ailemand,  Tr.  du  Mariac^c  r. 
84,.  rood^ro  legislation  to  sumo  c■frec^  Tl.c  substantial  exceptiou.of  adultery  by 
thodofondaut  and  the  proof  mado  to  ^iip^  it  aro  ii.t  su..ainod  by  the 
i»™^tios.  '  ,       , 

.or,,  remains  the  2nd^o»,  them's  absdnco  (V..u  her  husba#|ur4.>  his 
ipc^nd  ut  his  death.  lr%,pfincif,lo  of  law  ap^Jlicable  to  this  pdnyis^that 
wifo  abandon  her  hiis^ind  without  oaiftc,  and  live  apart  Iron,  him,  ^h«., 
.her  .right  in  the  co«Je,u„ity  from  the  time  of  her  d.-partu/o.     This  pfe 
ha^ho  advantage  otva^rovindfial  decision  in-appeal  in  tU  R,„„,  ^iT 
^46, 1)fesbar«rt.s  vs.  Lehoullter,  &  p.  4p0.    lu  that  case  the  mui=ri8d  parties  had  * 

.r.rom.sedheractionof>(^«m^o,MfefrtV«,byade€dofsoparati#underwhieh 
^she  received  an  annuity  durihg  her  life.  The  property  involvk  x^  that  cause 
w^8  acquired  by  the  husband  after  tho  oxco^tion  of  the  deed  pf  separation,  but  it 
was-  held  that  the  separation  being  voluntary  she  eould  claim  no  share  in  the 
property  of  the  communaut^  after  her  .separation,  upon  the  Finciplo  that  «,<e 
a^micc  sans  cause  par  fa  /emme  da  domcile,d.  son  muri  la  dedioit  de  H<m 
drmt  efaw*  les  buns  acquis  par  le  murl  depnis  k  Umfsd,  son  absence.  This 
reference  18  made  feolely  in  connection  wilfc  the  prineipl'l  stated  above. 

the  ajitliors  show  th«  ruling  upon  this  point. 

1  Jour,  du  Pal.,  p.  154  Henrys.  Arret  a  Paris,  2fligiHr.  1772.  L  i  cause  de  la 
veuve  de  Pierre  Koi,  dans  laquello  k  qucstion^jtait  sU^  femme  ayant  quitt^ 
son  man  par  ItSg^tetd  sans  I'avoir  mgme  nmkk  a  la  morVpeut,  apros  .son  d&os 
^demMer  part  en  la  comraunautd;  rarret  accordo  a  la  femme  droit  do  Commu' 
naut«5  jusqueu  I'anoiJe  quand  die  s'est  s^paree  de  .son  mari  ct  la  ddchoit  du 
surplus:  dans  cette  ei»usc  il  n'y/av.,it  (,ue  separation  d'halir,tiQt  .sans  ju"ement' 
quelconque,  The  appeal  from  that  judgment  was  dismissed  Uec/.use :  lo.  roi«que 
lasocKkdde  dewcure  est  requjse  com'me  condition  csscnticllo  nour  .pouvoir 
recuc^lhr  «n  bieov  la  siJparation  efc  te  divorce  re,..emp6chentr  o'/^une  maximo 
du  Droit  Coutumter  que  pour  gag ntr.diuaire  en  Xormand.^,  il  faut  que  la 
fomme  sou  avec  son  mari  lor&  de  so«  d6<^,,  si  ellc  n'y  «st  pas  ello  le  pcrd,  ct 
(cn^retrgne,  ia  such  ou^»,  doavrwm  no^ debet :  in  that  case  it  was  argued, 
leontre  la  fcmmc/'ce  que  cos  coutumes  disponent  a  regard  tlu  douaire  doit  a 
blusi•ortera.so,^  avoir  lie.  a  I't-gard  du  droit  de  conHunau.d,  parceque  le^ 
douaireest  urelibdralit^qui  pa.,8e  4  la  femme  a  ti.re  puremeBt  lucratif;  mais 
le  droit  dS  communaute  ne  «'acqui«rt  qu'a  titce  onereux  :  il  faut  pour  en  mdri- 
terl<is  avantages,  que  chacun  y  «feribue  see  peines,  ses  depens,  ses  pens^es,  e^ 
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<k.lt  par  son  dcooomle,  sa  bonne  oond«ite  et  sa  vigilance  eon««rver  ce  «ue  son 
..n  a  acquis  par  de  long,  tra.au,.  gee  aI.o  Papon.  Com.  on  233  Trl  of 
Bourl^nna^  '  ,'^-» -"e  cau^  en  „pj«i.  ,.  fe„.„e  a  ,uit.6  son  mari  par  c„  rico  • 

yil.^!ii"  "'"''■'  '"^f'"'"'""  r^  caprice  otId««rctr  a  dQ  lajJvcr  des 
I^Jofits  de  la^ununauti,  .„«!«  la  c'ommunau.<S  do  bicns  n'cst  qu'lTHuito  6t 

rnn!^fT"r  Z"         .'"f^  '^"^  """P^'  *^"^"'^'  ^^'"'P'"  "  '"'■«^«^^  °e  Pnnclp.  : 

LnauJ    f  T?/'"'  !'''"'^"'^  P"f  P"««.  d'"t  etre  priv^crde  son  droit  de  com-- 

mnaut^,  earlcdle  qu,  rcnonec  iU  plus  honnCto  socid.d  de  la  vie,  en  qyittunt 

de  bicDs  qui  n  est  qu  ncrfcsso.re ;  -  aus«i  une  p,-,roillo  question  i  cellc-ci  ^  etant 
pr^entdeenceParlernentl.  lUfovrier  lOlO.eUe  f«t  dLdeeponCdl:,;:!;  ■ 
pr.nc.pe;    dans    cette  cause    die  domande    une   sc^paration    quVll«>   avait    eu  " 
*t  quelle  avait  ei^5aut4e  pendant  la  vie  dc  mn  „,ari.     Cet  aJret  est „r»pport<? 

No.  3^5    Arret  du  19  oct<*bre  1581,  qui  dedaro  une  fcmme  indigne  de  sn« 
oua.re,  etcypour  avoir,  tons-cause  ni  occasion  v,kl«bles,  abandonne  son  n.ari 
longtemps  avant  It  lors  dcy^son  ddc«iyt 

_Guyot,  Rep.,  Vo,  absent,  p.  67.-Une  femme  qui  se  serait  absentee  de  la 
to^on  dc  son  man  malgr^  Qclui-ci  dont  elle  aurait  dto  re.lau.ee,  ne  pourrait 
dans  «on  absence,  prd.cndrc  part,  dans  la  con.munau1d  apris  la  mort"  dc  so^^ 
man;  r^fdreararrotdela  veuveRoici-dessus. 

I  M  '"?'?'  f  °""h'  ^':  25^'--Une  seconde  cause  pour  laqudie  la  femme  doit 

I    tre  privde  de  son  doua.re  est,  lorflr,u'elJe  a  abandon,«i  son  mari  :^    Pothier  ci.e 

les  arfdesdcs  coutumes  de  NorraahtJie  et  Brctagne,  et  «|„si  condut  -'« les  di- 

p^jt^ng-de   ces  coutu^.es  6ta^t  fbnddos   sar  I'^quit^. doiyent  otre  obScive.^ 

5,  Po^lain ^u  PareV  3l9.-La  fem.^ q«f t^yantquiad^on  Aari  san. au- 
cun  ,Dot,f  leg.  .me,  n'cst  pas  avec  lui  a»  temps  de  sa  mort,  |,ord  son  douaire 
an.t  du  ITaoftt  1758,  rapport  de  G..imaa#,^,i«d  m^.„e  die  ne  W  S 
quine  par  ddbauche.  «~«  »i  paa 

_  c^  7.  Nouv.  J)on^u,Yo.temm,f.^4H.^^,  6,  WfepJmedbit  vivre  etdemcu-^ 

f'^avec  son  man;  o  est  une  obHgation  „ue.lui  impos^t  ct  le  droit  nat«rd  3t     ' 
h  droit  eivri.    No.  7,  die   ne  pent  avoir  dautre  doi^laifo  lo^al  que  le  sien  ^ 
quo,que  par  le  fait  die  rdside  ailleurs.     No.  9,  la  femme  qui  ubandonae  soa 
man,  sans  cause  raisonuable,  doit  6tro  privde  dc  son  douaire  etc 

,^1.  Jour  d«  PnrK  de^retagne,  ch.  62,  p.  3O2...0n  t^  *y»„t£ait  renfermer 
U  femme  dans  une  m?.son  de  filles  repenties,  et  I'ayant  reyue  ehez  lui  kprc^s  / 
une  cl6tufe.de  5  ans,  sans  avoir  fori«d  de  plainte  en  justi?i  pour  ses  ddbaucbes, 
Ihentiep^dece  man  n«st  pas  recevable  i  la  preuve  des  ddbauches  de  la  femme 
avant  et  depuis  la  mort  de  son  n.ari  pour  la  prifer  de  sa  part  k  la  commuoaute  • 
par  sentence  dbs  jugcs  de  St.  Malo  du  14  Janvier  1724,  H  fut  ordono^  a  Martin' 
le  ddfendeur.  hdntier  du  mari,  d'avouer  ou  e6nte.ster  s'il  avait  disposd  des'  ' 
I  *T    «  !*  ^.o™"!^ t^-    Appel  de  cette  sentence;  par  son  action,  die  demande 

farfcage  de  Ja  co&iiiinatotd  au  dit  Martin,  frore  er  hetitier  de  son  mari     Eo 


'■;  'f ' 


UailboU 
Puuntsr. 


MP 


f. 


.  v«. "    ^ 

a 

■t- 

•     <■  <iH 

! 

I      ■ 

»■  ■ 

1 

»   1 

r       i,'? 

rf 

.^;| 

fi    ■- 

■(. 


'1  *.l 


^H 

'      5   .' 


^4^^LT^ 


■■■-"".;■'  ''^P:^  ■ '   / 


2IW 


COUU  8UPKKIKUUE,  ISfJl. 


Oadbolii 

VH. 

JtooOtvr. 


\- 


/ 


«>    i 


Vh^<\mi  pour.r..ppol.,nt  on  r,ppoI,  nr^u^  quo  lo,,  ,„nt.  .„„r..  ,n„n,,„u,  .ro„ 
u...t  4yon  nu.ri  doivont  ^Vnt.ndro  ,lo  In  pHr,iolp«Hon  .i  la  co,„,„u„/u.6    po„r 

c..<i  a  avis  do  pnvor  l«  veuvo  do  sa  part  do  la  co,n,«u,,«»t,3,  .lor«<]ucllo  »  veuu 
in.pudu,uo,„cnt  ot  quo  son  ,«nri  sVn  e.t  pl..i„t,  ,„„i.  .on  «,nti,nu„t  ..'a  „„,  <?», 
m..vi  Lex  n.o..,  (on  lutin)  ,,uc  lo«  rt.rorm.tour.  „jo„tArn„f  pnr  VomplimoW 
pour  IH,  on  no  pout  onfondro  .,„..  |c.  donn.ions,  ct  touto.  ««?,uf.i,ion«  pro.enun.o,  ■ 
do  a  l.l^rnl.td  du  .n,.r.  I...  <.onu..un,.utt^  nW  j^ann  douto  do  oo  gonro 
Sei'ttenco  confirmfc  lo  13juin  1725.  'z  j  . 

k  Jour  du  I'ulnis,  p.  .|05.-La  co„tlp«^,  do  cou.uiuuautd  «  li.u  „„ 
pro^t  dns  cnlanfH  nnnours  lors  do  la  „k>^  do  la  uu\n,.,  f.uto  .ui  u..Ti  d'nv.>ir  Ui 
iuvei\tairc,et  il  ct  Hon  rec«vabie.^op,K).or,  .pnr  cxr-option.  h.du!t,5ro  l.al.i.ui^l 
do  ,a\femmo  et  sa  fuito  avoo  .on  ruvl»cur,  „',.ya„t  lait  „„ou„om  poursuife^dV 
dult^A  centre  elle  avnnt -a  niort.     Dans  cotie  causo.  est  co  qui  "suit  • 

La  ui^rc  dtait  n.orte  on  17:^4,  la  deiuundo  do  «a  fillo  6mx  on  1750  ;  Esccp^ 
♦  ion,  pert^dant  «on  .absence  pour  .on  voya»e  do  Ion.  oours,  prastitution  do  m 
.  fcmmo  ctun  ndulti-.o  l.abituel.  Ohjcotfons,  1.,  pre-cription  do  5  aas ;  2.  dis- 
pomon  dM'nrt.  45U;  3.  quo  I'artiqlo  privc  lalfcn.me  adult^ro  du  douairc  de 
la  donatmn,\eto,  _co  qui,  diBait-oilo,  ne  co«preiid  p.s  la  part  de  co,„munuul<S 
...am  ce  3o  .nWn  co.traire  au  so,.timont  do  d'Ar^ontrtf  ot  «u  droit  qom.nun  d  . 

JJoyauiue  na\^c'termine,enaucuucmani6re,  la  dc'oi.ion  do  lacour.     Arr'ot  du 
7  juin  1725.     \  '  \ 

No  2<J3.-On\a  beaucoup  agi.f  la  question  en^V«{.'«e  do  savoir  «i  IVdui: 
tore  do  la  fe.i.l..evla  prive  de  sa  part  dans  ia/on,n.unau.«^;parcoque  lo  450e 
Art.  de  a  Caut.  ne  prle  que  de  la  pefte  de^ouairos,  dona.ionH.ot  autr^s  avan- 
ta^w:  lis  pensent  pi^r  ce  que  dit  Poullaiyau  Pare  dans  son  Jour,  du  Pari  de 
Bretuone,  Tom.  4,  cl..v89,  (,ue  I'on  y  ^Ut  aujourd'hui  pour  certain  que  i'adul- 
,  tore  "Utonse  la  perte  d^.la  part  dansXcommunautd.  La  Gout.  4o  Nonnandie 
Art..  376, 377  d.t  u  dk^^ itait  a^c  lui  lor,  de  8on,dvce.,  ce  qui  so' doit  entendre  - : 
quand  elle  a  abandonnd  sd^  mart.  ,  /"  .      - 

1.  itpurjpn,  TitJ  16,  ch.^  No.  1  ot  notc.-IComme  cl  crime,  (I'adultere)  lui 
feratt  perdre  son  dfuaire  qu'^  regarde  commie  des  a,li„.entH,4lus  forte  j-ai^on 
doi^ilia  rendre  .AJ.gnc  do  pa^^er  los  fruits  du  travaif  do  son  mari :  cot  efffet 
do  1  adult^re  parrjipport  au  dott^ire,  est  atteste  par  Lojsel,  du  Prfuaire,  Rigle 
3J.  CoquillcJ^est.  147.  LesXarrets  de  LumoignoDi.  «i.  dtt  Do^iaire.  Art. 
43.-Ce  qm  iJr&avent  d'autaqt  plus  sa  juste  pfWation  au  droir^ans  la  coramu- 
^&^^'W^f^"^&  29  «,ars  ^^^8,  rapportd  au  lig  par  Dcnizurt, 
V  ff.  8^Itere.^rrj%e.que  fa  feu^me,  con^aincue  d'adultiire,ie>d  toiis  ses  droits 

deWommuBautd.-sbn  'dou4ire,8onprdcip^'bt  aufrCs  avantages  a  elle  fdts  par 
fion.contrat  de  mariage,  .    ;  •  \  .  '^ 

Elie  reeouvre  ses.  droits  dans  la  .cooHnutiaut^,  etc.,  si  son  mari"la  r'eprend/" 
^  est  rdconcihauon  <fai^^  tout  ce-qui  la  pre^^de.     Duple.ssi8„429. 

Utile  qui  quitte;^B,iaj*r  sJtis^ause  per^Isoe  dft.i»  de  communaute  dtt  jottr 
quelle  a  ab.n46nij^8on-ta«rj,  «eq6fcre9c5it  oV««dant  I'eioeption  qu'oa  a  oi- 
pliquoe  et  ftu.  ss^feduit  k  M^le^(^rei%  >  fem tue,  qu'on  oe  doit  pas  si  rigoure«se- 


mCBtfyjitt;.  C^flu  on  appj5«rf'ondir».ji)ar  Je  chapitre  qui  suit 
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ft-o.«  hi,.,  lo«,H  Ijer  right  in  ,ho  co..««*rom  the^id   ofl  U^Z 
from  h.«      But  those  authorities  require  ,uKo  a^^r^^^Zl  tT£  ac 

8h«U  not  8ufl^^,r      Lo  Nouv.  l)oni,art,    vo,  fo.rime,  par."!),  dit  "  miis  „'il  ^tak 
prouv.  q„.     „b.«uee  do  I,  fcn.„..  a  u„o  eaa.  l^^itL.  die  no  T  L  pit 
V.0  de  son  dou„.ro     Ainsi  ju,d,  arr6t  du    16  jan^r  1742,  dann 71^00 
duquel,  la  fom„.o  h  dtant  retiree  oho.  ho„  pore  d  ouu«e  do,  m.J.aiZ^LTuZ' 
de  «on  n..ri;  yetau  reM^e  pendant  18  ann  ju.,u',^  la  .nort  du  J  i^  Vp 

,i,n.tidrdo  <u>rp<ont  euu.d  l^fuito  do  la  femme.  elle  „e  doit  pas^tn^  privo^  da 
m  douajre:  il  en  e«t  de  .n6n.o  «i  une  absenoe"  ldgi,i,„c,  pour'^auln'  Zairo 

.ofr.p„che  h  fornme  de  romplir  ce  devoir.'  Arrets  du  7  iuillot  mV  Tk  «n  4  ' 
%ueil  d'ArrCt.  par  Lucombo.  ,  «  ™"       ^  J"'""'  ^^'^^'  «^-  30,  <>" 

:     ;I  Boiirjoi,,  Til;  10,  oh.  3. 

iJtlZf  '';,'^"'""':P",""«  '«5^*ret6d'eHprit.,etpar  I'ineonstanoe  c.ui  lui  ^ 
m  nmcz  naturejle,  ■»  ,,ume  la  „,ai«on  de  Hon  n.ari  vn^,  vivre  ^dpar^n,e nt  ol^ 
n«  pcrd  pas  pour  cel,^et  dans  la^tb,^.e  g^noralo,  ho,  droit  dans  la  e"!!  lu!^ 
c.«    unejusre  .nd.u(gence  acoord^o  a  sa  fuiblo.«e.  oe  qu'on  a  d^jA  ob"vvT  et 

4  -Cela  a  lieu  Hplu,  forte  rnisoft  s'il  y  «  separation  d'habit,rtlo^1o.pcetive. 
n.ent  vo^o>,ta^r.  ot  fan  de  covert,  en,  oe  eas.  le  droit  de  la  femme  dan!  Cn  - 
n.una«t6  r.ste  dans  toute  a^  fbreo:  ,'olle  .^nanation  qui  n'a  de  bZ    ,ue"a 
voipnt^des  parties,  non  la  loi  „i  l>autorit^  dlla  fuMico,  ne  ,x,i£  £  „ 
^tte^nteau  droit  dc  eomnmnautd,  qui  e«t  uu  droitaoquis  a  la  feL^ 

■    .«  ^f^"-'^'^  '''  •^"''  ''  •'"""Se  tiu  Chatel^t,  oH  on'fadmet,en  o*  cas  au  par-'  • 
tase,^ecom,nupaut,5:jei>ait<,ujoursruainsipraticLttd.   ,  Z*' «^«  «"  ?»' 

\.^.V\r/T  ^^'^"°««P'"-"'ion«^«'esfpas  faite  pur  la  seule  Id^^cVetc^  d'cs- - 
pnt  de^Vej^„.e,  ^  ,,„.«„«  „it  „jou,d  d  eette  le,c^rete  une  espoee  d'iod  !  i./cl 

elle  doit  ctre  pnvde  de  son  droit  dans  la  communautd  du  jour  de  la  «^DarTtion 
r  do  ta.t.oe  n'est  plus  l.,.rct6.  eW  rindignit.  qui  doitproduir"  et  e^ef  A S'    ' 
20janviorl672,  2Soefve.,  Cent.  4,  eh.  6-k  '  ~      ' 

Pothier.  Do«air«,^  p..  ,  .^o.  257.-0 b^'ervez  neanmoins  que  pour  que  la 
emme  qu.  aqdttd  .son  marl  soit  privee  de  son  douaire,  il  fautV  Qe^tUnt  0     " 
^grd  de  «on  man  quHleraitquittd,  otqu'iHui  ait  fait  sommaL  jurf^ede 
me„.r  avco  lu.  4  laquelle  elle  n'a  pas  ddferde,  n,ais  ci  o'^st  du  oonsentemrt  att  ' 
mens  taoue  ^e  son  mari,  qu;elle  ne  demeupit  pas/a^ee  lui,  oe  qui  se  pr^^e   ' 
^™,ue  son  mari  ne  s'en  est  pas  plaint  judieLement.  <aie  n'est  'ujette  I  autl^ 

1  Gjyot,  p.:69,  vo.  absent._L'abseBpedu  mari  qui  ^h^^tt^temme  i^: 
leffet  d'uDe  .^paration  de  bien,  e.^cutle,  oOmme  I'ont  jug^KtsZ;*'^ 
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^/•••'•»«|".  J''«^rn.  du  P««»l!lri..  d'u  12  difccmllre  1764; et  U  coWi.B.utd 
rc«t  proviMi)iin«;^k«H»cBt  (lissout*  Ju  jour  do  la  dcmnndo.  JH| 

1  Ano..Dnv^^o.«bH.,.t,pA'4.  No.  30,~Aucuno  lorn'«d,icldd«RsUo„ 

•do  WToir  li  U  commuhim»</w  conilniw  lonquo  I'un  doi  oonjoinu  •'ttbwnte 

niiii*  on  pcut  voir,  en  cola,  I'arrOt  du  20  Janvier  ICTIi,  s'jour    doi'Aud    U 

vtun)Ko^.cidfB«n8ci(4,  .   ««  «uu.,  i, 

C.  ro«/«m«  dc.Brctagnc,  p.  2l8.-FeD.me  qui  iniwe  voIonUlroment  .on 

niorl  .ct  8  en  va  avcc  uit  nutrc,  et  n'o*t  aveo  Hon  mari  au  ten.i«  do  aa  nior't '  ot 

cnfln  «i  eile  lo  Wim  ct  n,o  fuit  won  devoir  do  lo  K,,rdcr,  ot  «jlo  lo  ,^ut  j-uiro,  au  oa» 

ifjuo  lo  mnri  no  lu  rcforctruit  jtt<;oit  quoiio  nc  n'en  aille  aveo  un  autre,  elio  ne 

doit  vtro  enduuairiiSc.     Art.  451. 

Nutca  Bur  oe  tcxtc. 

'  JRenusson,  Dounire,  ch.  12,  No.  4. 
Com. 
Busnoge,  Art.  376-7. 
Breton u icr  Hur  Hfenrp,  pi.  15. 


)l.  V, 


2.  Distiuotten  entr, 
Biiti{>le  absence  u 

6.  p.  221.—  ' 
s'il  ri'butc  fics 
l»eift  ill  refuser,  pour 


ommo  quiquitto  son  mori  porj  son 
douuirc.  2.  Eiel-piion  s'll  y  a  fatfto  dii 
mori,  p.  219v  No.  2,  coqui  ao  doit  onteodw. 
quand  elio  a  ubondonn^  aoa  mari  B^ans 
causes  rniBonnnbleB,  etc.,  rnaif*  si  lo  divorce  advient  par  in  faute.du  mari,  ou  do 
tous  deux,  elle  aura  son  douaire.  Normandie,  977,  vo.  la  Comrii^naut(5,'  No.  4, 
et  I'art.  1.  4,;  Qui  dcs  deux  conjoinlH  aura  donntf  cause  do  divorce,  ioit  par 
adullero  oa  autromcut,  pc^^^ru  tout  avantigo  do  mariage,  tant  coutumier  quo 
convontionnci,  '        .     -  j 

ndon  du  mari  ct  I'abBonco  Idaitimo,  p.  220,  No.  2  la 
"r  quittt'  son"  mari. 

J  larine  la  refuserait."— S'il  refuse  do  vbir  sa  fcmmo, 
ot  IdfoffrcB  do  son  devoir,  elle  est  oxcus<<o.  Mais  il 
„,  causes  legitimes,  par  oxcmple  propter  aditlterinin 
aut  xmidias,  1  AriCt,  Ve.  Duclos,  nyant  agi  pour  son 'douairo,  Tenfaut  du 
premier  marii.ge  contcsta  Ic  doaaire,  paVcc  qu'ello  n'(5tait  pas  aveo  son  mari 
lor-qu'il  mourut.  JJilc  rdpondit  quo  son  nmri  I'avait  chasst'o  do  sa  maisin  plu- 
sicurs  annet's  auparavant,  que  par  scs  mauvais  truitcmcnts  il  I'uvuit  obli-i<e 
d'obtcnir,  lo  13  Janvier  IGGU,  ma  arrt-t  qui  I'autorisait  a  vivro  hors  do  la  maison 
du  mari,  et  uno  pension  de  2^0  livrcs  do  rente,  (jue  d'aillours  il  dtuit  tomb<5 
mah.de  dans  uno  aubergo  iX  llcnncs,  qu'il, , no  le  fut  quo  quclquos  jours,  qu'ello 
etait  oloignde  do  30  licucs,  qu'ello  partit  feitot  qu'ellc  eu  connaissanco  do  sa 
mnlaclie  quo  rboritift-  affoctait  do  cacher,  mais  qu'ello  ne  put  arriver  i\  llcnncs 
•Hic  quelriues  jours  apres  sa  mort.^  Arret  du  10  juillet  1G61,  lo  douairo  fut 
as.^ignd.  , 

2  Basnage,  Norm.^Arts.  370-7,  pp.  50-51,  il  faut  memo  recevoif  favorable- 
i.iLUt  Ics  excuses  de  sa  retraito,  .u«out  si  la  colore,  la  ifebaucbe,  ct  la  maovaise 
conduitc  de  son  mtyi  lui  en  ont  fburni  le  sujet. 

Now/it  is  manifest  from  the  evidence,  tha.t^be  wife  was  the  abandoned  party,  and 
tbat^lUie  blame  of  the  .scp^jtwOiod/rcstsvivnh  th(?^u.sban^.  Hut  beyond  all  this, 
tli^j^vilo  conduct  of  the  husband  is  a  Wal  excuse  for  the  wife  :  Muld  he  expect  a 
decent  woman,  his  wife,  to  live  in  the  same  hpusc,\consortlhrflie  same  bed  and* 
board  ^  with  a  common  prostitute  ki^t  by^him.  Suc^  miscolduct  would  justify 
any  wife's  action  ere  siparationdif  corps,  and  the  iusband  would  be  without 
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Wu  Mtablished  by  jurUpm^ofl  to 


i'W-^ 


old  Franco,  and  is  il^t)«d.pdi(- 


^ 


>.«  of  I.W,   ho  dofo„da«f«  F«n»mptc*y  Kicoptlon.  mu«t  1.  ,l.„...,H«d   .,id  •*  ' "     ' 
ciportiao  ordered  m  prayed  for  bj  the  conolu.ion».of  th«  '     "         ^^  ^ 

«Vicc»««f/  CItafnon,  avoeati  du  dcinnnd(i«r, 

P.  /?.  f.n/renaff,  avQcat  da  d^fcndeur.  j^^^^^^^^^H 
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MONTRiAL,  Urn  and  13™  APRH.,  IsL 
Before  Mr.  Juhtice  Monk  and  a  Spicur.  Jdbt,-  «id 
Coram  Badolit,  J.,  in  Banco. 

No.  IRia. 

Ifolmii  ?8.  McNevin.  -      ■?. 

Thi«  was  an  action  of  dan.npos  brought  by  Major  Hol.uc.;  the  plaintiff,  agni™,* 
U.0  defendant  a  bmfder,  who  ivas  the  contractor  with  the  Board  of  Arts  U 
TZctZ  t  ?"'^'"  ^'"•'"!"  i"  ''"  --'ruction.of  th„o  Kxhibllioh  Building 

fel  from  the  building  and  broko  Jus  qrm  and  otlH^rwise  scriou.Iy  inbred  him 

The  pla.n..ff  by  lus  declaration  alleged  that  whil.  he  w...  LfSly  pa^  i„g, 
andbemg  ..^S^  ^.therine  Street  on- tho  6th  of  June,  ISfto^tfio'deLdant  w 
carelessly  and  .tofehgently  conducted  *hi,«setn%.b>,hiu.sell-  rind  hU  i<!r«a„ts 
and  workmen  ^d^men.bers  of  his  family  and  pet«,„.  under  his  charge  .and  con. 
Irol  in  atfd  ab^uV  t\^  construction  and  erection  of  the  said  building  that  tho^ 
beam  .n  que.st.on  folUnd  was  thrown  upon  the  plaintiff  hi  want  of  duo  care  on 
the  part  of  the  defendant.  .    » .  -—-—*>.*_  . 

The  defendant  denied  thai  he  br  his  servants,  workmen,  or  member,  of  hjs 

f.uu.l^  and  persons  under  Ins  control  ha^  acted  carelessly  or  negligently.  ,nd 

affirmed  that  the  .njurie^'the  plaintiff  hai  sufferecPwire  the  result  of  «!p„ro 

accident  which  the  delo.ndUnt^d  no  power  of  foPesecing  or  preventing,  and  for" 

which  ho  was  not  responsible.     Thatin^lWt  it  was  caused  by  the  HcLirfT^pcrsou 

over  whom   thqldt.f,M,„t  h.-id  no  control/ and  who  was  notio  Kis  ^mplXcn\ 

a(Bd  for  whpsp  facts  he  was^ not  responsible,  wj.ich  pcnson  had,  Without  having 

any  business  on  the  building,  through  his  own  caroleasncss  and  no-dect  for  which  ' 

the  defendant  Was  not  rcHponsible,,.walkcd  ol-  ran  over  a  &«,«  o„  the  gallery 

which  had  not  beep  adjusted  or  fastened  down  which-^.ive  way,  and  one  half  of  it 

falling  downward?,  and  coming  in  'contact  wiih  the  ly^lding,  was  projeolod  out- 

wards  and  struck  tha  plain  tiff.       •  ^2_  ;,  ,  " 

Issue  wa,  joined,,. and  the  quostioliglfor  the  Jud'ge  werq*^  settled  by  the  Court 
as  follows: — ■  .  *  ,      ,   __  »■       ^ 

Qoestion^rst.-Wtinaxt  defendant,- to  wit,  op  of  about  the  6th  dayof  June 

— — \ '. " 
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ftl!^trS,!l  r""'?"';  the  contractor  with  the  Boaf^  of  Arta  and  »C 

acscribod  in  the  plaintiff's  declaration  and  in  charge  the»eof? 

uU  Tr  rf  r^""  *^«  P'^'-'^ff.  to  ^JN  OD  or  about  the  6th  day  of  June 

Urcd  2  !L  ?•*  •"'  '""  '"'*  "''•«"''^«  ^''"""^'J^  bruised  L  in 

jurcd  h.m  when  passing  through  or  standing  in  St.  Catherine  Stree/of  this 

««e./.o„  M/rrf.-Was  the  fall  of  the  said  beam  occasioned  by  the^ateloss. 
ness  or  negligence  of  the  defendant,  or  of  any  of  his  workmen  or  servants  orTf 

:?S;::t'r  "^"^'  -'-'-'  ^"-  -'-  ^^---''  -  -.« ^^^^ 

mtr^tui'TT?''^  the  plaintiff  suffer  any  damage  by  rea«,„  of  the  said 

■    onZl      r       "     .  """  do  you  assess  the  damages?     Evidence  was  adduced 

on  both  sides  upon  the  several  points  8ubmrtted,.in  the  course  of  which  the 

'  "Ztd  ITt^'^  "^T  ""^"'"^^ '' '''  p'-'"^'^  -^  -^'^^'  ^^  - 

bll Ton  .h      .     .•5^'''"  "''°  ""'  '"^'''"S  "P*">  ^'^^  ^'^  'hen  it  broke  and^ 

^      he  Zl        ^Tf  T  "  '""  "'  '''  '^'P"'^'^''*'  '»'»'i*'  ''"^  ^^'-blished  was 
the  timekeeper  of  the  workmen  of  the  defendant. 

The  Judge  charged  the  Jury,  commenting  upon  the  evidence  and  explaining 
the  law  as  it  bore  upon  the  case.  ^«P"«ining 

.h.^H'/7v"""*  ?*  ''•^  ^""""^^  """^  c^'^scd.by  the  negligence  of  persons'in 
thfe  defendant's  employ,  and  rendered  a  verdict  for  the"la?ntiff,  asse^ing  tie 
damages  at  fii|t  hundred  dollar.-..  wcooiuj,  mo 

Ja?l?'.f  ^"^  ."^  ^^"''  ^^^^'  '''°  P'»'»''ff  ''"^  heard  upon  his  motion  that 
St.  . '  ;  T?.  *•"'  "''^'''^  ""^  '"^^  '•«f«°^''"*  «P«"  ">«tion  thut  the 
lo  ts  I  r  "'  °r  ^'^'•'^S"^^'''  ""d  the  plaintiffs  action  dismissed  with 
costs,  or  otherwise. that  a  new  trial  be  granted. 

-  The  points  relied  on  by  the  defendant  was  'that  there  was  no  evidence  that 
the  injuries  ^ere  caused  by  the  act  of  any  person  in  the  employ  of  the  defodunt 
at  the  time  they  were  received^  and  that  there  was  no  proof  of  negliu^eneo,  the    " 
damage  being  the  result  of  a  pure  accident,  and  that  a  father  wa.s  not  respon- 
sible for  the  acts  of  his  son  not  under  his  control.  He  also  urged  that  a  deposition 
.of  one  Pitzpatrick,  taken  before  a  Commissioner  appointed  by  the  Jud^e  instead 
of  before  a  Judge  himself,  the  witness  being  confined  to  bed,  was  illegally  .Mven 
to  the- Jury  as  evidence,  whereas  it  was  not  legal  evidence.    On  the  l.st  point  the 
plaintiff  contended  that  the  deposition  was  legal  evidence,  but  th..t.  if  it  was  not 
the  verdict  was  agreeable  to  equity  and  justice,  and  ought  to  be  confir.ued  on 
•the  whole  matter  submitted  to  the  Court. 

The  parties  wei«  heard  at  length  upon  ajl  the  points,*  and  after  del  iberation, 

.  •T*'"  P'wnti'T's  counsel  cit*d  the  following  authorities  on  the  trial   and  at  the  hear 
«g  m  ,b0neo,  on  the  several  points  involved  in  the  cause  • 

Jfor^hoiSe."'^""'"'  '"^'^''''  «"^''  ^'=''"P"'>  ^»»^--  of  a  Building, 
Jnstitutes  of  Justinian,  B.  4,  Tit  5,  §  2. 


aai^WS&Ain,  StETpH,  p.  41(^11,  409,  loco  crt^rt-iidTEdltion. 


:\..r. 


•„' 


SUPERIOR  COURT,  1861. 


laDu- 


the 


273 


-Badolby,  J.,  reudunng  judgment  upon  tho  motions, Uuid  : 
This  cose  come*  upon  plaintiff's  motion  for  judgmeit  oh  'the"verdiot  in  his 
lavor  and  ort  defendant's  motion  on  grounds  stated  for  a  lew  trW.     The  action 
i_s  m  damages  for  bodily  injuries  alleged,  to  have  been  la  used,  on  the  6th  of 
June  last,  by  the  carelessness  and  negligence  of  the- defendant  and  ^s  worklnen 
and  by  members  of  his  family  and  others  under  his  chargl  and  conM,  and  for 
Whom  he  was  responsible,  during  his  construction  of  the  Ekhibition  Building  in 
ihis  city,  which  fronted  on  a  public  street  and  was  in  progrLs  of  erection  under 
vh.8  contract.     It  is  also  alleged  that  as  t1.e  plaintiff  w^  passing  along  that 
Btrcet  he  was,  without  caution  to^im  and  without  oegWbi  on  his  ptirt,  struck 
down  by  a  beam  of  wood  propelled  with  great  violencTahd  velocity  from  the 
building    whereby  he  received  severe  bodily  injuries  and  tJontusiona,  and  had 
his  arm  fractured,  suffered  gront  loss  and  damage  therefrom,  an* was  subjected 
to  the  expense  of  £225  for  medic.I  attendance;  that  the  plaintiff  had  taken  no 
sufficient  precaution  to  warn  pasfi<nijrers  along  the  street  from  danger,  or  to  pro- 
tectthem  from  the  fall  of  materials  or  otherwise,  during  the  construction  of 
the  building,  wherefore  damages  £1,000.^ 

The  defendant,  in  his  pleadings,  h,.s  denied  the  negli,ence  and  want  of  care 
imputed;  averred  that  the  injuries  were  received  by  plaintiff's  own  negligence 
,  and  want  of  ca^ej^  that  they  were  the  result  of  pure  negligence  which  ^ould 
neither  be  foreseen  i.or  prevented,  and  for  which  he  was  not  responsible ;  that  he 
^  had  taken  every  possible  precaution  for  the  protection  of  passengers  along  or  i» 
thestreet;  had  a  right  to  use  a  third  of  it  Tor  his  building  purposes ;  that  the 
plamtiffatthe  time  was  wjthin  this  limited  space,  and  sitting  on  a  log  of  w<,oi 


Boi,rjon2.    B.e.    T.3.    C.5.    §4.    pp.  500,  1.    r  *' 

Domat.    B.  2.    T.  8.    S.  1.    N.  1.  , 

HotliierX)bligation9.    N;"l21. 

Ouyot;  Rep:  TO.  QuaaideUtp. 

Nouy.  Dea  :  vo.  Delit  p.  " 

11  Toull:    N.  284.    p.  390.  ' 

iJourdat ;  Responsabilit^,  2.    188,  8.* 

Caseof  Wine  V.  Hague,  2.    Dowl.  4  R.  33. 

faleigh  on  Personal  Wrongs,  p.  108. 

2.  Liability  of  father  for  acta  of  son.  "  ■ 
Pothifer ;  Obligations,  Nos.  121,  454. 

2,"^".'  \  o"" '  •"'•  P'"""*""  P*ternelle,  p.  101,  103, 105.    Id.  vo.  Incendie  n  127 
Sourdat  2.    p.  149,  150.    N.  834.    p.  151.    n.  838^  \         °''*°°'*'  ^'  "^■ 

3.  Rules  as  to  liability  for  accidents.    In  what  cases  the  above  persons  are  liable- 

DoDat  Lois  Ciriles,  B.  2.    T.  8.    S.  4     N  1  ' 

'        ]%>  "         "         "      ^■^- 

Idls?  "         "         «       N,  9  ■  .    " 


Ppthier,  Qbligations.    Nos.  121,  454.  ^ 

Kanaldson  V.Murray.    8  A.  4  E.  109.    Case  of  barrel  falling. 


•;^f 


Rolnee 
MoNoTln. 


> 


■<l 


4.  The 
— -tioUabU ) 

Domat. 

^nly^a<^idents  exempting  fh,m  liability  aK.  eam/,wurt0  iaevit^^^ 

■    J   ■- 

B.2.    t.9. 

p.327.    OetavoRmoa. 
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iVcn;  thai  the  injurieg  were  caused  by  the  negligence,  of  a  person  not  in  defen- 
dant's employ,  and  not  having  any  business  in  the  building,  who  was  running 
over  the  flooring  beams  of  the  third  story,. and  stepping  on  one  lying  on  its  side, 
but  not  fastened  or  adjusted  or  in  positio)^,  tWigh  sufficiently  strong,  if  it  had 
been  properly  placed,  it  broice  in  two,  and  one  piece  was  thrbwn  into  the  limited 
space  in  the  street  und  there  struck  pl^ntiff  whilst  sitting  on  the  log,  causing 
the  injuries  complained  of.     The  defendant  in  addition  denfed  Iiis  responsibility 
*»r  the  carelessness  of  the  person  who  Caused  the  accident,  the  plaintiflF's  alleged 
.  losses  and  outlay,  and  prays  for  the  dismissal  of  the  actibn.     The  plnintiff  in 
reply  asserts  that  the  person  who  caused  the  injury  w^  the  defendant's  own 
son,  who  at  the  time  was  in  the  builfiing  with  his  father's  knowledge  and  per- 
mission, and  hence  lijis  responsibility  for  his  son's  acts.     These  allegations  in  the 
pleadings  of  the  parties  are  stiled  jtoshow  their  application  to  the  issues  settled' 
by  the  questions  of/fact  submit^d  Hi  the  jury  :     1st.  Was  the  defendant  on  the 
day  stated  the  coi^traotor  of  thc4)uiidit>g  in  question  ?     2nd.  Was  the  plaintiff 
injured  by  a  beam  which  fell  from  the  building,  when  ,p«.ssing  through  or  stand- 
,ing  in  the  street  ?     3ik].  Was  the  fall  of  the  beam  occasioned  by  the  carelessness 
or  ncgligenoo  of  the  defendant,  or  of  any  of  ^is  workmen  or  servants,  or  'any 
member  of  his/family,  or  of  any  person.un(ler  his  control,  or  was  it  the  result  of 
a  pure  accident  ?     4.  Did  the  plaintiff  suffer  damage  from  the  injury,  and  the 
amount  "i    %q  principal  and  really  only  issue  is  in  the  3rd  question  of  fuct,  was 
the  ii^ury  cfiused  by  the  negligence  and  want  of  care  imputed  to  the  defendant 
and  the  otht(»  under  liis  control,  or  fbr  whom  he  was  responsible,  or  Was  it  the 
result  of  pure  accident?  To  prevent  misconception  as  to  the  terms  pure  accident 


Troj^on^  LouaRe^  T.  3.    pp.  17-20. 
Sjurdat,  3.    p.  5.,    No.eij." 

#      5.  Onwhom  the  o«u»/))oAuHc?/. 


/■•' 


Where  the  reason  of  ihe  rule  ainilics. 
R. 


Guyot  vo.  Incendie.    p.  \ir,,  first  column 

Sourdat,2.    p.  D.    No.  C4D. 

1  L.  C.  Jurist,    pp.  7  &  8.    Case  of  Germain  vs.  M.  k  N.  Y.  R 

3,L.  e.  Jurist,    p.  274.    Huston  vs.  G.  T.  R.  R.  « 

Sbclford  on  Railways,  p.  409.  ;      "" 

p.  .501. 

Case  of  Carpue  vs.  L.  k  B.  R.  R.  , 

.     '»    "  Skinnei:  vs.  L.  4  B.  *  ! 


■I*' ' 


6.  .Rule  as  to  damages. 


\ 


Mayne  -Damages ;  p.  34,  5.  . 

iSedgwipk— Damages ;  p.  42,  3. 

Greenleaf  2nd  vol.    w.-  Damages;  §  2(37.      .-  "^  : 

7.  Ab  toNcwTRitL. 

Verdict  will  be  confirmed  if  agreeable  to^Equity  and  Justice.    4  T.    P.  468. 
Will  not  be  granted  if  sufiBcient  evidence  in  the  record  apart  from   any  testimony 
improperly  admitted.  . 

•Archibold,  Practice,  p.  1323.  .  ,  " 

Graham  on  New  Trials,  Vol.  1,  p.  248.  I  '  < 

,     Tidd's  Practice,  Vol.  3,  p.  908. 
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.  .u.y  be  obscmd  th<U  th^y  ar,  intended  to  bo  «y„onjn.oM  with  an  accide.t 
that  cannot  be  foreseen  or  prevented,  and  are  «>  uned  in  the  expression  set  out 
^n  the  plea.     Under  our  ayaten.  of  question,  of  fact  submitted  to'^a  jury    the 
verdict  becomes  a  special  one,  in  which  the  jury  find  special  facts  in  ia«!.L.  io 
conformity  With  the  statute  which  provides  that  "  the  jury  shall  in  every  Le 
be  required  to  return  a  special  verdict  in  relation  to  the  facts  judicially  defined," 
that  IS  the  questions  of  lact  submitted  to  them.     The  whole  of  the  proceedings' 
m  the  ease  are  then  madfup  to  form  the  record,  which  by  our  system  0?  procedure 
eu  comes  up  for  final  consideration  aud  judgment  by  the  Court  in  banoupon 
the  merits,  jn  fact  and  in  law.     Thus,  on  the  facts  found  by  the  jury  the  Court 
niu.>.t  not  only  ascertain  the  truth  of  the  finding,  but,  if  satisfied  of  this,  must 
also  draw  and  establish  the  lej-al  consequences  from  the  f^cts  so  found,  andTn 
his  manner  a  fina  adjudication  in  the  cause  is  obtained  and^he  requirements  of 
he  law  accom,a.shed.     Any  other  curse  would  inevitably  produce  confusion., 
because  the  finding  could  not  be  questioned  or  controlled,  and  the  mere  decla! 
ration  of  a  jury  would  be  final  as  matter  of  fact.     Not  unfre<,ue„tly  the  point  to 
be  found  IS  a  mixed  question  of  law  and  fact :  if  from  the  facts  found  thVoourt 
can  draw  clear  conclusions,  it  is  no  objection  to  the  verdict  that  the  jury  hiive 
tot  drawn  such  conclusions  and  stated  them  as  facts  found.     In  this  cie  the 
mam  issues  are  mixed  questions,  the  dcfcpdanfs  negligence  and  his  respon- 
sibility for  others  on  the  one  side  are  as  much  mixed  questions  as  accident  is  and 
of  course  to  enable  the  Court  to  judge  fairly  between  the  parties,  to  test  Ihese 
issues  in  a  legal  manner,  the  evidence  must  be  adduced.     Indeed  under  oiir^^^ 
cal  system  of  jury  and  jurisprudence,  juries  are  mere.experts  and^heir  findin-^s  are 
nothing  more  than  moxf^<,pports  d'experU.    x\ow  the  evidence  in  this  eause^both 
-^acted  from  th»  pleadings  and  adduced  orally,  putting  aside,  for  the  present, 
rdeposi.ionof  Fi.zpatrick,  that  has  been  objected  to,  disclSses  these  facts  • 
Ifat  the  defendant  was  the  contractor  of  the  buildi«g,  and  erecting  sa».d  when 
'  tj«  •nju'-'e^  were  received  ;  that  the  pbintiflf.  was  going  along  the  street  in  front 
of  the  buildmg  very  near  to  the  side-walk  on  tho.oppo.site  side  of  the  street 
when  his  atten.ion  b.i,,g  attracted  to  the  building  by  seein,.  a  person  Apparently'.  ^ 
fal  ng  through  ivoyi.  the  turd  story,  he  stopped  momentarily,  when  he  was  sud 
denly  and  violently  struck  down  and  injured  by  a  beam  of  wo.cl  ejected  with 
sufficient  force  from  fhc  builUjng  to^euch  him  where  he  stoijd  near  the  opposite 
,^id^-wa  k ;  that  the  defendant's  son,  a  lad  of  1 8  years  of  ago,  was  runnin..  over  the     " 
joists  of  the  upper  story,  and  in  stepping  upon  one  of  them,?  which  was  not  placed  ' 
m  position,  nor  «dju>t  d,  nor  fastened,  but  if  so  of  insufficient  strength,  whicl.  had     ' 
been  left  negligently  lying  upon  its  side,  broke  in  two,  and  one  of  its  parts  in  its 
descent  struck  some  part  of  the  building  which  caused  it  to  receive  a  violent 
direction  to  the  place  where  the  plaintiflF  was  standing,  «nd  that  the  carelessness 
of  the  defendants  son  m  running  over  the  joi.,ts  caused  the  breakin- of 'the 
beam  and  the  conseru,ent  injury;  it  wa,  his  fall  that  attracted  the  plaiirtiff-s  at- 
tention  to  the  bujlding  and  induced  him  to  stop  as  he  did  ;  that  this  son  was  in  ' 
his  father  J  employ,  afld  kept  the  time  of  the  men  employed  on  the  building  and 

Jttdge^  ^^-^  fe»»d^'^'"aUvdjuipo,Lthgj^^ 
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1  ...t  w„,  ,u«|,  coutrnctor,  t,h.a  the  plaintiffwus  irrjufcd,  that  tl.o  lull  of  tl.o  bo..m 
•.••-uUcd  l,o,„  uccident  oecsioni-d  by  tho  iic-liKencc  »f  persons  in  the  ddbn- 
dants  employ,  nnd  tl.ut  tho  d,..».,^'.s  were  8«J0a.     Tl.o  dc'lcudant  has  moved 
<>«  firounus  stated,  thut  action  be  dismissed,  or,  tf  not  so,  for  (i  new  trial.     Tl.J 
Kr..und.ur^v..r}- numerous,  being  ;  1.  Objections  of  form.    2.  Wunt  of  evidence  to 
Mi-n^  thttt  injuries  were  cai^ed  by  tl.o  Uct  of  any  por^..n  i..  his  employ,  or  that  tl.o 
■    por^on  who  caused  the  injuries  was  within  delendai.t's  responsibility   or  th.t 
^uch  person  was  in  the  buil.Hns  ut  the  time,  or  was  tUcn  a  work.u.n,' servant, 
(.r  employe^  of  defendant  in  f.ct  or  by  the  nature  or   neoe*ity  of  his  emnloy- 
in.nt  or  by  defendant's  or  Jer  or  direelions.  .'i   From  th-'  admission  of  allo"od  ille- 
j:al  evidence  which  wont  to  prove. tho  a-e  of  defendant's  son  and  the  admission 
by  the  latter  of  that  a-e.     j,.  Kro.n  the  alleged  ilk-al  adn.lssion  of  tho  deposi- 
lion  o»  Alexis  F.tzpatrick  /fafeen  by  a  com.nissionor  anl  not  a  jud^'o.     5.  Mis- 
direction of  judge  suboiittii.-  as  legal  proof  certain  facts  set  out  by  defendant  in 
hm  pica.     (J.   Misdirection  of  judge  in  castin-  responsibility  upon  defend.nt  for 
h,s  sou  s  acts  dr  carelessness.     A,.d  7.  That  the  iujurios,  as  by  tho  ovidence,  wore 
the  result  of  pure  accident,  und  which  could  not  have  been  forc8een,or  prevented 
by  human  skill,  care,  or  foresight.     Story,  an  eminent  jurist,  has  said  :  "  By  this' 
t-rm  accolait,  is  intended  not  merely  inevitable  casuality  or  tho  act  of  Provi- 
dence, or  what  is  technically  called  vis  major,  or  irresistible  force,  but  siioh  un- 
foreseen events,  mislortUnes,  losses,  acts  6r  omissions  as  are  not  the  result  of 
any  negligence  or  misconduct  of  the  party."     Now  this  case  presents  nono  of 
the  features, of  the  first  part  of  tho  detinition,  tho  acts  of  Providonoo  or  vis 
".ajor;  is  it  wlthi.i  the  latter  parf,  th^nfoieseen  event,  or  act,  or  o;nis.sion  not 
the  result  of  any  negligenc|  or  misconduct  of  tlio  party  ?     If  the  improper  posi- 
tion of  the  heaii  that  brote.lt  bei..g  left  unplaced  on  its  side  and  unfastened,  its 
having  been  rolled  over  by  heavy  weights  for  a  considerable  period  of  time  be- 
fore, when  in  its  proper  position,  and  the  breaMng  of  it,  at  once,  wh«;n,  in  its 
improper  position,  it  was  stcpped'upon  by  the  light  weight  of  a  lad  of  18,  and 
la-,t,  the  carelessness  of  the  boy  in  doing  so,  iw  a^jnittod  by  the  plea,  bo  con-' 
sidered,  they  would  seem  to  take  this  case  out  of  the  negation  of  tho  above 
definition  and  prove  clearly  negligence  and  misconduct.     Toe  plea  itself  admits 
the  carelessness,  the  proof  corroborates  the  negligence.     There  is  no  such  thing 
OS  absolute  or  intrinsic  negligence;  it  is  always  relative  to  some  circumstances 
of  time,  place,  or  person;  these  circumstances  are  all  in  combination  here,  the 
unadjusted  and  defective  beam  and  the  carelessness  of  the  lad ;  some  acts  are 
absolutely  and  intrinsically  wrong  when  they   directly  and   necessarily  do  an 
iJjj^ry  as  a  blow,  this  case  presents  no  such  feature. ,   Others  are'oiily  wrong  from 
their  consequences,  as  in  this  case.     A  master  cannot  be  liable  for  a  wilful  and 
intnnsieally  wrong  act  of  the  servant,  but  he  may  be  jn  other  cases  where  the 
presumption  is  that  he  might  have  anticipated  and  guarded  against  the  injuries. 
These  are  legij  grounds  an  1  conclusions  common  to  both  English  and  French  Jaw 
because  they  are  founded  on  reason  and  justice,  which  are  nothing  but  common- 
sense  legally  applied  to  the  circumstances  of  life.     The  French  authorities  cited 
by  the  learned  judge  at  the  trial  evidenffe  the  intimate  relation  and  consonan'ce 
in  the  two  systems  of  jurisprudence.     Moreover  the  jury  have,  by  their  special 
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vcrdiot  upon  ,1...  point  offirmcd  .h\t  ,l.o, fall  of  tho  bc,u„  was  cau.e.l  bUh. 
.0,1  gcncc  of  porous  in  ,|,..fo„  l.u.fs  cnploy.     This  brin,.,  .„e  to  tbo  other  pL 

8.«n  of  .IIcKul  evidence.     A.  to  tl.c  &m,  t^jo  l.w,  for  r/,asnn,  of  supposed  con- 

Ic  Tr"""      '"  'T'''''  "'"^-"-"»«*^r  'i"bIo.  in  certain  cIs    forX 
acts  of  h,.s  .ervanr,  u,.J  ,.,,,«„„.•;,  („  „„  cases  W„i,...t  bin,  casting  upon  b  ,u    o 

.".-    tbe    pre..n,.tion-.     -This    li.bili,,  luits    no!  .oni/ in^.  f 

nature  of  contracts  which  depend  on  diff.relconsideratioL.  but  in  cn.J 

'r  t  n  t  ":;'■"''  "'^'  "^  ^•^^"-^"^  eond,.Kr.8ro-s  no^liionee  in  dri^! 
Tbi  st?i  •  T-i-'  "'"'  •^"'"  •''"'"'"•  "'•^^•^  -.kV-^'«  in  thereby  done. 
h.s  servants  do  no  -la.na.e  to  other,  by  nc.j,ii.oh'cc  in  tlV-ir  wdHc,  and  cotnpel 
J:^  ^-7;"'-.^l-d;-.o;  public  inL.;st  ....iroXiXr'tbe  i:^^ 
Z„\  '"  '"'^""'^'  "''"  ''"^  P'"'""ff«  ^^«>rk'"en^.ligently   eft  tho 

he  defendant  H  son  wxs  Ins  .erv-nt,  doing  his  busini.ssbvkeepin.\ho  time  of 
«u,  w  k,..e„  cn,>loyed  ,bout  the  building.  That  atmin.e  of"  1  „ed  ent 
W  th  ou  err  '"  ''^,  ''""•^•■"S  »"d  -rking.     Mulholidnd  states  be\s  there 

d^^nrovo^H  ^''''V  y  ""''  "''^'"''^  ^^''•"  ^«»^'^>  ""J  ••>«  defendant  V  not 
hi  d"  i„  r  r^ri'l  P-^Ptio..  that  the  «»«  was  in  the  dischle  of 
h  s  duti  ,„  look.ng  after  defendant's  interests      The  special  verdict  nppliA  to 

^dwtT  n""'"'t'"'°"'"^  --'l^'-  i"i-y  The  question tbX 
Lf  ?f  ,  is  ff    '^^^•^%°'^'"''  -  »"^  «f '"^  -rkmen  or  servants,  or  of  any  men., 

!!  ."    .  .       *"  ""'''"■  '•*     *•'"*  thc^accidcnt  was  caused  by  the  nc-li'niDce  of 

ip^rsons  .„  h.s  cnploy.-     N,„  the  generality  of  this  answe^mustl'b^  tren    „ 

he' r  '"  V;'    I'  ;""-^^'"f '-'  -^,  -»'d  apply  tonho  workmen  a.d  to 
elevt^ho        ,     ••'    '";'/''''"''^''"''  "P«»/^''^8™undis  untenable,  and  cannot 
/»  !a  ^t     e         r  Tl   ""'T  '"•"  '"^  '•'«»'  resVsibility.     Nor  is  Ihe  objection 
f/aga,ast  the  proof  of  the  son's  age  tenable.     The  lad  was  of  sufficient  Jo  t6  be 
employed  by  h.s  father,  and  as  his  sefvunt  gave  the  finishing  touch  to  tire  ne-^i- 
goncc  of  the  workmen  in  leaving  the  bean,  in  a  po-sitlon  and  condition  unfit  ta 
sus  am  any  wejght.    As  to  the  objection  to  the  admission  of  Fitzpatrick's  evidence  \ 
th.^  evidence  .s  quite  immaterial,  and  refers  to  the  state  and  condition  of  matters 
.  f  fter  the  mjury  was  inflicted.     The  other  evidence  adduced  i,  fully  sufficient  to  sus- 
tain the  verd.ct  without  this  evidence  even  if  the  objections  were  grounded.  Upon 
tins  ^mt,  hQwever,  it  is  an  elementary  legal  principle,  that  the  Courts  will  not  • 
m  aside  a  verd.ct  o,^  account  of  the  admission  of  evidence  *bich  ought  not  to 
have  been  rjceived.  provided  there  be  sufficient  without  it  to  authorize  the  find- 
ing of  the  j^i-y,  1  Qraham,  248,  and  where  justice  has  been  «ooe.     Inveigh- 
ing the  evidence  in  this  case,  as  the  Court  is  lK)und  to  do,  b  the  adjudication 
upon  the  mente,  it  is  plain  that  this  case  rests  upon  the  other  evidence  adduoet^ 
»nd  that  the  exclnsion  of  this'deposition  would  not  alter  the  conclusion  of  the 
jury,  and  which  the  Court  confirms.  .  No  proof  is  adduced  to  establish  the  negli* 
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D«fr«„.     K«nc«  Of  |te>|o|„tiff,  „„d L„dor  .11  tho  oircum-tanoo.  of  law  .„d  fact  thodofen- 

««*v...„..e.   .  «nt%  mooon  n,u,t  be  rlctoj  an.l  d.o  plaiatiff*  «.o.io  r  .'lowcl  for  ontoZ 

upjudgment  for  him  on  di«  verdict.  '^ 

^  ^"'•'•'"•ce.rf'^Vo/T.i,  foLplnirtiff. 

y'  Lojiammc,  Lojfammed-  Duljf,  for  defendant. 

/    .  y.  Cai»idjf,  Counuet,  fbr  dofetidttur. 

(A.M.) 
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Coram  Bkuneau,  J. 

No.  2rt.  •, 

I    Dufreme  vf.  Ouivremont. 

ao.  Qu'un  billet  donniponr  uue  telle  o«uie  out  IIKijpil  et  nub 
^  Le  demandeur  rrfcla  Jait  ie  paiomcnt  d'un  billot'souHcrit  on  sa  favoi  par  le 
dtJfendeur  coinme  suit     Sorel  11  dioenibre  J867,  d  deuiando  jo  promote  payer 
«  Ji.  L.  *.  liufrcsoe,  o^  d  son  ordre,  iu  somme  do  vingt-cin.i  livros  oourant  pour 
valeurre^ue.  |  sigD^,  . 

SniON  tiufiVREMENT. 

Le  ddfondeur  contest  t  cotto  dcm,.ndc  par  I'exojption  suivanto ; 

(iuo  le  dcm..ndeur  t|a  jamais  fourni  au  Jt^cndeur  aucuno  vuJeur  %ile  pour 
le-niontant  dn  billet  en  date  du  on«o  dc'ccmbro  mil  huit  cent  cinquante  sept  " 
cit<5  par  le  demandcu.^  ^n  sa  dochuation  ot  p,r  lui  produit  en  cetto  oauso,  nj 
avant,  ni  lors.^ni  depi^is  la  confc-ction  du  dit  billet  par  le  ddfcndeur,  et  que  ce 
derr„er  n  a,  jamais  rci  .is  le  dit  bille^au  dcmandcur  pour  bonne  et  vnlubio  eo,v- 
si.leration  H  lui  fouri^i  par  le  demandeur,  et  qu'ainsi  le  dit  dcmandeur  n'cst 
pas  et  u  a  jamais  et<5  li'^alemcnt  pbrteur  ot  propriofairc  du  dit  billet.  - 

Quo  ledit-biilet  a  ete  sousc.it  et  .si^.,.:.  par  le  dc'fe.ideur  en  faveur  du  dc- 
•inandcur  ou  a  .son  oi^dre,  pour  le  raontant  d'un  pari  ou  -ageuro,  fait  cntre  le 
dem>.ndcur  et  le  defendour  au  dit  iieu  de  Sorel,  le  onzo  dt^cembrQ^imil  huit 
cent  cinquante  sept,,  durant,  ct  snr  le  msultut  alors  futur  d'une  election  d'un 
mombrc  pour  repitTsUtcr  le  Con.f6  do  Richelieu  en  Tasselnblde  Idgislalivc  de  la 
province  du  Canadi  dun,nt  le  Parlement  actuel  et  alors  prochain.  le  deman- 
deur pariant  que  J.cqrios  F<5lix  Sincenncs,  t^cuier,  de  la  paroisse  do  St.  Pierre 
de  Sorel,  I'un  des  ^andidats,  u  la  'dite  c^U;ction,  serait  le  gafjnant  A  la  dito  Elec- 
tion, ou  serait  elu  k  choisi  poUr  rcprdsenter  le  Comtc'  de  Richelieu  commc  siA 
dit  et  le  d«5fe.ndeur  pariant  contyc  Ic  demandeur  que  Jean  BaptLste  GuivrcmoS, 
cu  t.vateur  de  la  d  te  par^sse  de  St.  Pierre  do  Sorel,  et  aussi  I'un  des  candidats 
a  la^ditc  electmn.ferait  lo  gagnant  ou  serait  dlu  et  choki  ^ur  ropr^scntcr  le 
ait  tomte  de  Richelieu  coramo  susdit. 

Quo  le  dit  billed  souscrit,  comme  susdit,  fut  lA  et  alors  rcinis  par  le  defen- 
deur  en  depot  e^trc  Ics  mains  d'Antoinc  Ndm^  Gouin,  dcuier,  alors  Avocat 
de  la  dite  Paroibe  do  St.  Pierre  de  Sorel,  et  par  co  dernier  depuis  rerais  au 
demandeur,  sansila  participation  et  volontc'  du  d^fendeur,  et  que  le  demandeur 
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de  .on  c«trf  fit  lA  ot  ..o.*,  ..voir:  I*d|t  jour  on.e  ddccmbre,  mil  huit  o«nt  ok.- 
<|uanto  Ho,ll,  au  dit  liou  .lo  Horcl.  ion  billet  prouiiwoiro.  por  lui  demandeur  14  ot 
alor.  .,«„d  do  -..ignoturo. ordinaire,  par  Icquol  il  prcuit  pnypr  •«  JUfendour 
ou  i,  u>n  ordro  H  doB.nnde  I.  «o„.mo  do  vingt-olnq  loui.  oourunt  pour  v.lolir 
rc^ue,  Icquol  b.llot  M  mg„<$  lo  donipndeur  lA  ot  .lorn  remit  entro  lo.  main. 
du  dit  Antoino  Nimdne  Oouin  qui  V,,  dcpui«  rcmi.  au  domundcur,  .an.  I.  pnrti- 
cipation  ot  la  volontd  du  ddfendcur,  et  quo  lo  dit  billot  ain.i  f.it  et  .i^nd  par  lo 
domandeur  M^it  la  mi^Io  valour  fournio  au  ddfondour  contro  le  dit  billet  do  co 
deroior. 

Que  le  demandour  et  le  d^Jfendeur  ^taiont  lor.  do  la  oonfcotion  du  dit  billot 
et  duront  la  dite  ilcction,  tou.  deux  duoment, qualifies  a  voter  A  U  ditc  Election 
pour  ehoLir  ot  noinmcr  une  porsonno  p<,ur  rcprd-cuter  lo  dit  Comtd  do  Richo- 
iicu  dan.  I.  dito  a.«.D.bl«5o  Wgi.lntivodo  lu  Province  du  Canada  durunt  le  Pur- 
letnont  aotuel  et  alor.  proohaiu  et  q.^  do  fait  il.  ont  tou.  deux  wi^  la  dito 
Election,  Mvoir :  lo  dom.mdouren  favour  do  et  pourle  dit  Jutqu^  Fflix  Sinoon- 
nes,  «Jouior,.ot  le  ddfondour  pour  le  dit  Jean  Bapti.te  Oudvreniont. 

Qu'ainri  la  consideration  pour  Inquellc  !«  defendeur  a  souHcrit  le  dit  billet  en 
favour  du  dumandour  est  une  consideration  ill<S«nle  ot  prohibeo  par  la  loi  com- 
me  contra.ro  a  I'ordre  public  no  pouvnnt  dounor  aucuno  action  au  de.nandour 
pour  lo  rccouvremcnt  du  moutant  d'icelui  ct  que  lo  dit  billet  ct  duI  et  do  nul 
Cffet,  entro  Ics  parties  et  doit  otro  declu.e  tel  par  cette  Cour. 

Pourquoi  le  ddfondour  conclut  a  co  que  par  le  jugon.e„t  do  cetto  Cour  a  in- 

\  tervenir,  le  dit  billet  du  onw  ddecmbre,  n.il  huit  cent  cinquunte  sept,  cif6  par  lo 

^demandeur  CD  .a' ddclarution  et  par  lui  invo<,u6  au  soutien  do  sa  prisente 

^     i^omando  so.t  dedar*  nul  et  do  nul  eflot  entre  les  parlies  et  mis  4  nd^t  comme 

ilJdgal  ctnul,etpar.uite  A.ce  quo  ruction  du  domandeur  soit  dw^boutee  avec 

depen.. 

y     I*  demandeur  rdpondit  gdneralemcnt  a  cette  exception. 
^g_  Los  fait,  que  lo  d<5leudeur  onteudait  prouvuc^  FJfipqueto  sont  rapportes  dans 

*  "WTO  articulation  do  faits  comme  suit :  • 

lo.  Quo  le  ddmandeur  n'a  jamais  fbtirni  au  d^fondour  auc^Re  valour  Id-ale 
pour  le  montant  du  billet  en  date  du  onzo  decembre,  mil  huit  cent  cii^mantc- 
Bc^t,  cite  par  le  demandcur  en  sa  declaration,  et  par  lui  produit  en  cette  cause, 
ni  avant,  ni  alors,  ni  depuis  la  confcclion  du  dit  billet  par  lo  defendeur,  et  que 
ce  dernier  n'a  jamais  remis  le  dit  biHet  au  domandeur,  pour  bonne  et  valable 
consideration  a  lui  fournie  par  le  domandeur,  et  qu'ainsi  le  dit  domandeur 
n  est  pas  et  n  a  jamais  6te  Idgalement  porteur  et  propridtair*  du  dit  billet 

-0.  Que  le  dit  billet  a  dU5  souscrit  et  signd  par  le  ddfendcur  en  favour  du 
demandeur  ou  a  son  ordre,  pour  le  montant  d'un  pari  ou  gageure,  fait  entre  le 
demandcur  et  le  ddfondeur  au  dit  lieu  de  Sorel,  le  onzo  ddcembre,  mil  huit 
ceSt  cmquantre-sept,  durant  ct  .ur  le  rdsultat  futur  alors,  d'une  Election  d'uu 
membre  pour  reprtsenter  le  Comtd  de  Richelieu  en  1' Assemblde  Legislative  do 
la  Province  du  Canada,  durant  le  Parlement  aotuel  ct  alors  ptochain,  le  de- 
mandeur panant  alori  que  Juijguea  FdlU  Sincennes,  ^cuier,  de  la  Paril^e  de 
St.  Pierre  de  Sorel,  Tun  dea  candidals  a  la  dite  election,  serait  le  gagnant  a  la 
<lite  election,  ou  wrait  etu  et  choisi  pour  represeoter  le  Comt6  de  Richelieu 
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.onmic  M,„|,f,  H  l«  ,Iof..„.l«w  p„ri.,nt  contro  lo iI.M„„„.l..„r  «uo  Jo,,n  B.^.u,^ 
'Jumrnnont.  culriva,.H.r. >lo  l«  ilia.  l'uroi.,o  8t.  I'terre  .lo  i.rol. ...  ,„Jr 'n 
Jo.  con.l,<Iu,.  A  la  .|i,o  ^lc.c.io„,.on.i,  lo  p,«„„„t  „,.  .emit  ilu  e.  cl.oi.l  1^ 

p5...  Quo  li.  .lit  l,ill..,  ^„„crjt  co.n..,c  M....lit  fut  W  .t  „lori  remi.  n,"  )«  j^- 
Kn.K.ur  en  .k,,o,  c.t.o  Ic.  „n.i„s  d' Antoin,,  NV,„M,  (J«ui„,  .^uhr.  «|L  „voo.^' 
do  ,1»  .  .t.  l.,.roi.^.  do  H,.  |.i..rr«  do  H,.rol.  ...  par  oo  d.ruier  d-puin  rc^W      u 
d.  n.,.,..lcur.  ....  lu  p..r,icip,.ti.,..  ..  volontd  du  d.^.ondour.  n  .p..,  .,  do  ,     l.,; 
do  M.H  coc<.  fi.  la  c.t„lo,.,  ..voir.  1.  dit  jour  «„«o  dc^co,„b.v,  „,i|  l.ujt  etc 
.ft.«JIe.HeH,^%t  ,a.u  do  Sorcl.  .„„  iiHot  pro,..i«.ir.  ...H^i  do-lLX  t 
.  ct  alorn  ^,„,.c^  do  «n  .i„.,.,uro  urdlunirc,  p..r  le.,ucl  il  p,.o,..it  payer  «,.  djfe... 
.K"r.  ou  a  .oj.  ordro,  a  do..„.n.|o,  la  .n,..,..,,  do  vinjr-ci.  ,   loui,  courant   1..." 
.l|urn,..n,l.,uol  bilU  „i..M  «i«,.,.  lo  do..,a„do«r'|u  o  '  alor«  ^.Z^^Z 
nam.  du  .h,  A,.t.>.„o  X,.....i.,  0.,ui..,  ,,„i  |.„  dopuis  ro.ni,  „u  do„.a,.Jour  .. 
.  p    t  c.pa.io,.  ot  la  vo  on.c^  du  dcKoudcur.  ct  <,uo  lo  dit  Lillet  .i„,i  fait  et  ^i^^ 

Lidtnio"      ''•''""       ""■"'"  '"'""'  ''"""'''  '"  ^•^'■'■''"'•'"''  *''""'^'  '"  ^'^  ^^'^-^ 

.Vic  et  duran  lo  dHc  Election,  tou,  deu,  dfimont  c,,.alific^s  a  rotor  A  ladite 
t  cct.on  i«.ur  ch.„H,r  ot  nomn.er  uno  pcr.onno  pour  roprdncntor  loltit  Coratd  dtf 
K.chd.eu  da„«  lo  dito  A.o.„bldo  U.i.Iativc  do  lu  pro'vince  du  Canada,  d  .„t 
lo  P..  o„.o„t  actuol  ot  nlor«  prochain  ot  quo  do  fait  il«  o.U  tou,  doux  v^tdTl 
due  ^kction,  rfavoir:  lo  domandeur  on  f..veur  do  ot  pour  le  dit  Jacquos  FcJIi. 
fe...oo„„e,.  <^cu,orct  Ic  d.ifondour  pour  lo  dit  Joan  BaptiHto  Ou^vremont. 
de„r.         "■■"•  ^^'  P'""  '«  '^^''•'"J"'"-  '•"••«"^  P^ouvo.  tant  p.r  Ie«  r^ponse.,  du 

Los  partie,  oyant  <<t6  ontenducs  nu  mdrite  le  10  f^vrier  1859,   la  Cur  a 
oTlelniet'Ir        '"'""''^"'''  ""  ''  ''"'''''  '^'"^  ""^  «"'«^"^«  ^'"'^  '"-^ 

nio^r^or'  "^r^r'  ''""  """""  '"  ^^'"'•'"''«-'»'-  reclame  du  ddfondour  la  80.«. 
mo  do  4125  mont,nt  d'un  cortain  billot  pron-insoiro  en  dato  du  1 1  d^oembro  1857 
oon.^„,  par  lo  d.fondeur  on  favour  du  don.andeur  le  dit  jour  a  Sorol  ot  p:;aWo  I 

nnf  lo'lTf  "",*'""  'f  ^^''°  """  "  P'"'*'^  P'^r  une  exception  peromptoi.e  on  droit, 
quo  lo  ddfondeur  n'uvn.t  ro^u  auouno  raleir  legale  pour  le  dit  billot;  qu'il  ,li 

^^T^^T  T;.  '  -ontant  d'un  pari  ougagouro  fait  entre  Jpartiesle 
dit  jour  11  ddcombre  1857  sur  le  r^sultat  alors  futur  d'uno  dioolion  d'un  membra 
pou.  ropBd.sonter  le  Comtc-  do  Rioholiou  en  rAssemblio  Legislative  de  Ta  Pro 

t^Tr'  '""'!'  ^'■'  ^*  ^°'*''  •'""  ^''  candidats,Wait  legagnant  A  la 

d.te  41oot.on  et  sora.t  diu  et  choisi  pour  representor  le  dit  Comte,  et  le  iikn- 
dour  panant  que  J.  Bto.  Guevromont  du  memo  lieu  et  aussi  I'un  des  eandidl 
i  la  n.Cme  election  sora.t  le  gagnant  et  serait  ^lu  et  choisi  pour  representor  le 
d.t  Co»,t.d,  que  le  dit  billet  fut  alors  depos.  entre  lea  .ains'^'uru^""^^^^^ 
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Quo  .Ic  m,n  cfitd,  l«  di,  .Jomandcur  ^,u«,rlvU  lo  .lit  jour  e.  nu  o„'.,„„  i„.t«„t  «„ 

d^fondcur    ct  ,t^„  CO  d«r«lor  billot  ^e„h  l„  noule  ..Icur  fournic  ««  i  IdJur 
CO    n,   .  h.ll.,t  pur  lui  Hou^rlt  con.mo  -u.lit  on  favour  du  do.„„„de«r  '- 

(  uo  lc«  partic.  .ita.cnt  lor.  do  I.  confection  do«  di.H  billot-,  ot  dur„nt  la  dim 
.^oct.o„,  tou«  doux  ,u«lifl,i.  4  voter  a  I.  dif  Election,  pour  oho  ^r    t  no^ 
mcr  un«  sperHonno  pour  reprd«,ntor  lo  di,  Conitd  de  Hichelica.  i,t  ont  donut 
votd  AJ.  d.tc  dloct,„„,  „„voir:  lo  domnndcur  en  fuveur  ot  poLr  le  dit  J    F 
■Slnconne^  et  lo  ddfondeur  pour  lo  dit  J.  U,„.  Ouovrenmnt. 

Qu'uin«i  la  oon8id6rn,ion  doa  dita  billota  eat  illdunlo  ot  Drol.ibgc  nar  I..  I„l  « 
;  cohtruiro  .  rordro  public,  no  pouvant  donncr  uLun   Sf  ,  1^    'CTt 
quo  lo  d.t  b  let  cat  nul  et  do  nul  offet  ct  doit  ctre  ddelar.  tol  pa  t  Zr      ' 

bo«.<i  do  I  acto.     A  CO  p,aido,cr  lo  de„...„deur  a  r.^ndu  ct  ;.pli,u:  ""1^1 

To  bi  ll   "         .^'P^^'"  »*"  '"  '^''"""^•'"''  «*  P"  -"  ^^Pon«eaV  "r^Jtab  i    u 
Ic  b.  let  en  queation  a  en  effct  itd  donnd  et  nousorit,  par  lo  difondeur  aous  le  cir 

partio  adverse,  ainsi  d<5po.<Je  en  mains  tierces.  W|  '  '* 

La  question  A  d,5eider  s/pt^sente  done  dircctoment  con.„.e  S- 
Lc  demaodcur  a-t-il^roit  do  recevoir  du  d<5fendcur  le  monfcant  du  bilW 
dont  .1  est  question.  lo  dit  billet  ay,„t  dt^souserit  par  lo  dIfoS    pour  re^L 
sen  cr  une  somme  do  £25,  montant  de  la  gageuro  faite  ontre  lo  domld       et 

'J:^::'o:tior '"  """^"^-'^^  '^^-  ^'-"--  -  ^^. 

Lo  demandeur  souiient.  que  malgrd  la,  alldguds  d«  ddfendeur  on  sa  dite  ex 

demandoet  gbtenir  jugemont  contro  lo  d6fendeur  pour  la  somme  xM^U^ 
Quo  la  question  soulovSo  <Wt  fitre  deoid(te*ar  ifdroit  ftaJ^^^T        ' 

Guyot,  au  mot  gageure  et  plu^eun^tres  citds  plus  bas,  et  le  ddf^ur  s'^t 


DufVMa* 

V*. 

•  u*vn>n»ont( 


*wi  • 


289 


CIKCUIT  COURT,  ISftO. 


-  paflwM 

Ottivn'tiKiiDi 
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rii- .. .  '^      vr    , 

•*  (  rt     griff         

nppajA  mr  to  .Irolt  ariKlaia  *t  a  «il4  Im  auloriltf*  J^tuilMni  plu»  >««;  u^i  no 
-llwnl  quo  lo  .Jr..it  fran.;,U  no  lui  <Jt«U  p«4  h<wlll>,  91.i1  au  eontr.ir*  favonbk 

Ffirtiifn,  an  mot  kW"™)  "pr^i  iiroir  <Juon^  lii  dtffirtiiion  J«  U  g»g«ur^ 
0jt.iUt,  quo  pnur  (|Ut  Im  gnuflur,.  ,„|ont  pcrmiMt,  f  fiiut ;  '!  Ut.  quelle,  ^iont 
f.it«»  fmr.loH  pcrmnneaqui  pcuvont  enntraolor  ctkgir;  2A»«.  "qu'tlle,  n',i^nt 
|)our  objot  qu<i  Jon  oh.)*»  lioitoael  honn<'l«..  Ain.l.  .(i.ilrU  K.K«Hroa  qui  roulct 
mr  Hm  chim,  illioiloa  et  dd»i.n.lu«-,  ou  qui  m,rt.nt  k.  p,Hcu« &  dct  aoulniiu  ou 
doa  ncliona  eriminollva,  aont  r^prouviiv)i."  \  ^ 

Morlln,  Riqwrthire,  »erbo  ga^cur^,  ■Jfunt  auaM  d^l^llagageure,  ajouU:  "a  Ilea 
aont  mUmmm  nu  rej«t6..,  en  juslw,  qu'nuUnt  quo  l"<ibjot  «n  cal  »K)n  ou  mnuvai. 
ot  que  la  oaua«  «n  aoit  honuOta  ou  d<5shonnito,  atlakin  quo  Im  p«i^nnca  qui 
oot  |(ag<J  Koiont  oupabloa  ou  non  do  eonlrnctar."        ' 

D'uproHle  droit  fran<;ula  n.Cme,  |«  g„«ouro,  qu^  a  u,o  cnuw.llllolto  ^diabon-' 
nPle,  cat  ill^^nlo,  ct  par  oon..<«quent,  no  donno  auoun  dVoit  d'uotion  on  Juwtioo    • 

Ln  wiulo  valour  doa  billet^  dont  on  deuiandc  le  rwouVromont  par  ootte  oauic 
i'UMt  »n  pan  ou  Kttneuroontro  loa  partiea  touoliant  l«  rdiultut  d'une  Election  alnr^' 
prochomo  dun  mcmbro  du  Parlamcnt  pour  l«  Comtd  do  Richelieu,  lea  dou« 
parioura  ^t.ient  toua  dout  ^Icctoor.  q«aUfi,S,,  ou  au  moloa  ajnni  void  conimo 
tola,  a  I.  dn^«  Election,  d,uoun  dana  lo  aena  do  lour  gagouiV,  le  domaAdour  pour  • 
lo  dit  J.  F.  Sinccnnoa  et  lo  ddlendeur  pur  lo  dit  J.  Bto.  G^vraniont,  at  c^lui-oj 
ayont  it6  d*cl«rd  diu,  lo  doluandcur  prdtond  avoir  gngn<S  aA  gaKoure  ot  r^lama 
en  (joni.iquei.co  lo  luontant  du  billot  rVe^nun*  la  aonimo'gag^. 

Si  cctto  gagcoro  a  uno  cause  hoonete  et  lioite,  auivant  l«  droit  fran^ula,  elle 
e«  permwo,  ot  lo  domandeur  doit  r^uaair,  dana  le  oaa  contrair^  il  doit  auocom- 
bcr,  .     ■     ■ 

Pour  jugor  done  al  cotte  gagoure  eat  lioite  ou  illioito,  ll/nut  n^eaaairomonl 
rocourjr  A  la  loi  doa  diectiona  d'un  mombre  pour  rAaaomblio  Ldgial.tive  do-oe 
pnja;  1  aoto  do  la  12  Vict.obap.  27,afi«  doconuuitro  lea doyoira et  obligationa d'un 
dlecteur,  ot  ce  devoir  ot  cea  obligationa  noua  lea  trouvona  d,na  lea  formul.,' 
dea  difforonU  acrmonts  que  ohaque  <$lccteur  peat  fitre  appeKS  ^  prfiter.  loraqu'il  n  ^ 
preaente  pour  voter,  aui vaot  lea  ciroonaUnce.  ot  il  a«  trouve,  c'eat  en  v*rt«  do  la' 
41o.no  aection  dc  Kacto  susctW ;  ellea  ae  termit,ont  toutoa  comme  auit :  I'dK^teur 
do,t  juror  f/u  U  n  a  rien  refu  et  que.rien  ne  lui  atU  prornis  ni  directement.  ni  ' 
m>hrectement,  pour  V engager  d  voter  d  cette  election,  or  je  le  demande,  lea  partiea 
on  cette  «*u8e  dont  I'uno  d'elles  devait  ga«nor  £25  par  lo  «5.alut  do  cette  <lec- 
.on,  pouva.t-elle  prater  lo  acrment  aufl-menUoDo6  nana  m  perj&rer,  ellea  ont 
outea  deux  vot6  comme  i  a  diji  M  dit  et  cbjeune  dina  lo  aena  de  leJr  gageure, 
la  cause  do  cette  gagcuwi.08t,8Hivan.t  moi,  illi^ite  etoontre  I'honDfitet*  puWique! 

Su.vant  le  droit  anglaia.  la  queation  aouffro  encore  moin.  de  difficult^,,  et  ce 
droit  doit  ceruinement  r6gler  une  queation  de  cette  nature.    En  Angliterre, 

21     ^T.  r    "  nf  r'  ^  ^"'•'  '""P-  ^^»'  "  •'»»»>'  «»  8"°<J  «on>»»re  d 
BUtut.  qui  d^,l^..t  illVle  toute  oap^e  de  gageur^.  et  entr'au|«a  celui  de  U 

9ime  A  nne  chap.  14.  U  pr^ambule  de  la  8e  et  9e  Vict,  eat  conju  en  oea  terme. : 

the  laws  heretofore  made  in  restraint  of  unlawful  gaming  have  beenfoundof 

^no  avail  to  prevent  the  mischiefs  wjichjnay  happen  theref?omrH\M  18me 

Clause  d«  Statut  ae  lit  comme  auit :  "  that  all  contract,  or  agreomebt,  whether 
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"  bjr  p«roU  V  In  wrill„„,  by  w,  of  K-mlng  orw-gtrlng,  .b.ll  ht  n«Il\nd  ^.1  j     n.*!. 

.nJ  po  ..uii  .h..ll  bo  broojcht  pr  «alnui„.d  h,  .nyOmrt  of  l.w  or  .<,.,i.y.  „^/^.. 
"for  rc.co„ri„K  .„y  ,„„  „f  ,„«„,,„,  ,„,„„i,k  ibl,rg  .lk,K„d  ,,  b«.  won  Uii 

«»jr  wagor;  or  which  .b.ll  b.ir«  bttn  V«,1.«J.  jri  ,ht  bund  of  .ny  f»r.rtn  to  *  , 

•Wd»^  hf.T«,l  on.  which  ««,w«K,w  .hull  h„,,  b«n.M.lei>»idi,d  ,Iwny,:  / 

h.tlhUen.ot.«*i.t.h,llnotbcd««„.cdto.pp|,U)^«^^^^^^  I       '     . 

iributlon,  or  aKrcomont  to  «ubMrib«  of  conlribuU,  fof  or  towards  anr  nl.lo     '  I 
•vpriM  or  ,u,n  of  money  to  bot.w.rdcd.  to  the  winner  or  winner*  of  .'ny  Uwro! 

ZZu  ''""*  r'""^  «:  «•«'•-•''     VollA  done   .^^^rd'h«i  «,  Anglcterro  "       , 
toutes  Ion  gaKouro*  probMoi  comino  nuinibio*.  ,      ,        ■ 

nrl".  7  "r  'i  '■'"  ■«"'''''^'''/  «'*■'"• '«-'  "«"  ^«P«  <»•"«  lo'momrnt  .'of        '      ^  ' 
Vi^^MXA  on  An«ler.rro.  ♦„  |«„ado  17ri6.  ct  p.r  con«J.,ue„t  |o„«to„,p,  „«ftt  I« 
pa«.«..on  do  I.  80  .t  9.  Vjc.  ob.p.  10?.  o'„t  I.  cau.o  d'Aiio,  v.  l£o.™  "J;  Jt      '  ^ ' 

r«pporl<<c  dan.  PctenHlorft.  Abrldgtnonf,  Vol.  16  p.  aai.      \  ,         ^ 

-LikoagNOM)  lit  coiifme  .ait:S  «  '  '  *\ 

"  In  ibU  o»«.  lb«  qjw.tloil  #«.,  whether  a  woger  botw««n  rwo  voton-   with' 
"  before  the  poll  b«K«n,  in  legal."  ^  ""wyni,  i.iu 

"  Lord  M«,.fleld  6.  J.  W^.etber  thl.  partlcuUr  wgir  b.d  .nTTthor  motive 
;    ffan.  the  .plrlt  of  g.ming  a.d  the  ,enl  of  bo.h  partlc.4  do  not  know     but         : 

b..  nue.t,on  turn,  on  the  q)eeie.  ai^d  natwir^f  the  contract,  .nd  If  that'bo  in      ^ 

the  eye  o    the  l.w  corrupt.  ...d  ng-uost  the  fund.ment.l  principle  of  the  co, 

h«   the  elcchon  of  memborl  of  parliament  .bpujd.bc  froe,>nd  dartluTv    ' 
th.    every  voter  .  ou  d  be  free  f^>m  pecuniary  influence  l^gtvijg  W.  vl"^    ' 

w'™^tiv7ct;;f"%r'^^ 

■»^:;?S^'     .r  ■•  ^^"^  '"'"'"'  »'••'•''"'«  «<■  eith^'-candidate  i.  matoriu 

''• .'  -n^5"""    >'.  """"■;' ''"'  "«"  '■'  '*''''  Mt^'ti^Wfettered.    Itl    h  I'  '  '' 

A)«  laying  Ihcm  under  pecani.rj  influence,  iTi.  making  each  ^  them  ih  tU*  '  ' 

But  thl.  ,,  not  ail,  .  gaming  contract  .hail  not  be  encouraged,  If  it  ha.  a  Z    ' 
gerou.  tendency      What  U  ^  cy  a.  i„  .ca«,  whe^a  Lt  L    n^j^^^  •"     '^ 

"Jay  a  wager,  u  i.  diflicult  to  prove  that" the  waser  make.  1.!../  • 
;;  vote  to  What  be  would  othe.wL  have  done,  bX^L"  ^'ITforbX? ' 
It  ha.  an  m&uenco  on.  hi.  mind.     Therefore  in  the  ca«,  of  fwlvT.7'   ' 
"  wager  had  been  laid  witl.  ^  Lord  of  Parliament  w7udSr^'.    k  '"'  \     '       *' 
"been  void  from  i.r tendency,  without  con.iS;^^  .^1^:         7     ^ 
"intended  or  not.     Thi.  i.  of  tb^  nature,  and  tK^;:;''        ""^  "''"^       \"  || 

.     .    C«"''.7;»"«  P'^'n^^n-e-'t  dans  la Voetrine  ci.dc.sj,.  ^„i«e  par  Lord  Man. 
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-f  .^ 
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d<Sceinbro  1847,  touohudt  lo  rdsultat  alors  futur  d'uno  dlcction  alors  pracliJino 
d'up  membre  du  Parlemont  Provincial  pour  y  roprdseuter  Ic  Gomt<-  do  Eichc- 
lieu,  conmd^ru^t  quo  le  demandeur  et  le  d^fendeur  dtaiont  alors  dlcoteurs  dQ. 
mcnt  qualifies  A  voter  A  la  dite  Election,  et  ont  en  eflfct  toK5  comme  tela  a  la 
dito  dtcction,;ohacun  dans  le  sens  de  leur  gagcuro;  considerant  que  cetto  gogeuro- 
«8t  prohib^o  par  kloi  oomme  oontraire  &  Tordre  public,  et  est  radicalcment  tiullc  • 
considdraDt  quo  la  prdtcndue  valour  donneo  pourco  billet  est  corisdquemment 
illioite  ct  iljdgale  ;  considdrant  onfin  que  pjjur  ces  raisons,  le  billet  en  (Question 
est  nut  et  de  nuUe  valour,  et  que  le  demandeur  est  sans  droit  d'aotion  ppur  en 
opdrer  le  rccouvrement ;  a  ddboutd  et  ddboute  le  demandeur  do  son  action 
•veo  ddpebs  distraits  en  fa>8ear  do  Messieurs  Olivier  et  Armstrong,  avocats  dij 
demandeur.  <t  « 

Lafrenaye  cfr  Bruneau,  avocats  du  demandeur, 
0/<V<er  &  ^rHf^j/ro/ji;,  avocats  du  defendeur.  *>^ 

(P.B.L.) 


^kl 


■  -  ^-       MONTREAL,  30th  SEPTEMBER,  18G1.  >       ."       \ 

^  Coram  Monk,  J. 

-    "^  Zovell  vs.  Fontaine,  &  Arnton,  f.lSr 

U«LD:-Tfmt  in  the  CirMit  Court «  oonte»tation  of  the  declarat  Jn  of  a  Tiers  JjwVii  may  is  fvled 
,  after  tbe  lapge  of  8  days.     ■  /  /  '  X. 

The  TUrS^Saisi  in  this  case  moved  to  dismiss  the/contestation^of  his  declara- 
tion, fyled  by  the  plaintiflF  in  the  cause,  arter'  thd  lapse  of  8  di^s  from  the 
making  of  such  declaration,  on  the  ground  that  the  contestation  had  heen  fyled 
Contrary  to  law.  ^        - 

,      The  plaintifrs  counsel  contended  that  although  in  the  Superior  ^ourt  there 
was  a  rule  of  practice  limiting  the  period  within  which  contestatibiii  should  be 
iyled,  there  was  in  the  Circuit  Court  no  such  rule,  and  that  by  the  common  law 
Uie  cont^|,atiQiLwai^  in  time. 
.The  Court^held  t^t  the  contestation  was  in  time,  and  dismissed  the  motion. 


Ttirrance  &  Morrist  for  plaintiff, 
A.  iScW.  Robertson,  iot  T.  S. 
(a.m.) 


Motion  dismissed. 


\ 


Nqte.— A3  to  the  practice  in' the  Superior  Court.    Vide  case  of  Bruneau  vi.  Charte* 
boil,  3  L.  C.  Jurist,  56. 
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IN  APPEAL  PROM^THE  SUPERIOR  COURT,  DISTRICT  OF  MONTREAL. 
^  "  MONTREAL,  3iio  JUNE,  1861.  * 

:^'n  8.H  I,.  H.  L.PoxT..N.,B.HT..  Ch.  J..  Av.w.K.^.  DuviL.  J..  Mkh«>„h,  J.. 

MONDELBT  (C),  A.  J. 

BENJAMIN  GRANT, 

{Plaintiff  in  the  Court  below,) 

TBp  4!TNA  INSURANCE  COMPANY^  ' 

(^¥w»<*»n<*  in  M«  Ci>ur<  fte/ow,) 
llatD  ^-litThIt  the  followlii.  word.  d«»rtMn-«i.--K.    .         '  Rmponpimtb. 

St.  Uwrenoe  tnd  Uke»  fl^  H.mi  il- V  J^    ''"°^'  ^"»»*«*''  ■»<>  ^tended  to  navlgtt^tha 

ti^^Sor^^lf  '"  ''''  ^"P*"*"^  ^"*'  Montwal;  sued  to  recove^ 
Im1S„  Vi  !  n    >  V      "^^'^*?  °^  '""°'i°*«  '"«»'«'*  «"  the  30th  July, 
l68r%on  the  huU.of  the  ateamer  Malakaf,^hen  lying  ia  Tate'a  Dry  Dock 

J^  otheflnsurances  of  a  like  amount  were  effectedln  other  offices. 

TB«  r^Tri^S"?*?  ^^  *"'"  T«te>Dock,on  the  25th  of  June,  1859. 

nor  whit  tht  defendant,  were  incorporated  by  Ihe  hws  of  Connectiout, 

lit  d«?    ^"""^  r*'. ""  ^'^'' '' '""  '•'^y  ''""^^  *"»  «««^  '"Lower  Canadl^ 

J^^  "'  ""^  '*''""^-  ^P«"  ^''^  «»«"»«.  «»«y  pleaded  that  the  policy 
^ontained  a  warranty  exptess  to  the  effect  that  the  boat  wm  then  in  T^'.bJ 

bat  was  immediately  afterwards  and  during  sum^e-r  to  be  ZLune  he^7 
%wj«.ce  and  J.akes;  that  this  warranty  ^as  not  implied  ^^^7^:^ 
was  burned  in  dock,  in  the  summer  of  1859  '     '      '        '*°** 

?e"X^J?tea"  T  r/''^^*'  ^-  to  -vigate,  and  concealed  tha't 
Bhewastheodsteamer  North  America,  with  a  new  i^me,  and  that  she  never 
was  in  a  condition  to  navigate.  u  mm  sne  never 

Ji^a^VJ^iflTl'iT  r'""*^"*^^"'*'  that  he  was  a  mere  trustee  ' 
rl  2!'    ,.      M  .T"^  *"  ^'*^""'*  ^^  *'"^'*«"'  ^«'  Tate,  having  been  a  bank- 
rug  when  he  soR  the  steamer  North  America  to  plaintif,  in  I85I 

/V)ttr<A?y— That  the  values  were  exaggerated 
_  The  description  in  the  PoUcy  of  Insurance  w»,  this:-(After  mentionimr 

«  bS  r''"H  M'«'  "?"""  ^"'''*''-^'  -^  ^y««  -  Tate's  Dock  aS   . 
intended  to  navi^  the  St.  Lawrence  and  Lakes,  from  Hamilton  to  Quibec 
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OfjBt       J"g  t''«/'"'y  to  tho  effect  that  the  declaration  of  intention  by  the  insured  in  the 
^CtnalDiliinuie*  Policy  did  not  amount  to  a  warranty. 


\ 


%. 


The  defendant.,  afterwards,  on  the  20th  February,  made  three  motions,  one 
in  arrest  of  Judgment,  the  second  /or  a  new  trial,  the  third  for  judgment  «oa 
obstante  verc.Ucto ;  upon  which  judgment  was  rendered  on  the  31st  March,  186< 
^  as  follows:^—  ,*,  'i  aouu, 

_  "The  Court  having  heard,  &c.,  and  deliberated,  doth  dismiss  the  motion  of 
the  said  defendants  m  arrest  of.  judgment.     Ahd  the  Court  proceeding  to  adiu 
ydicate  upon  the  other  two  motions  of  tho  defendants,  and  considering  thatle 
Mecluratjon  of  the  said  plaintiff  in  the  Policy  of  I„.s„ranc;  upon  which  the 
present  oef.on,s  brought  and  enunciated  in  the  following  words. 'now  lyin.  i„ 
Tate's  Dock  Montreal,  and  intended  to  navigate  the  St  Lawrence  and  is 
from  Hamilton  to  Quebec,  principally  as  a  freight  boat,' contains  an  exprel' 

f  ^kJ  K?  :  ^'"'.'^""t  ""'^  ^"''*"''  ^™"  ^"™''^°  to  Quebec.  Principally  as  a 

-  ^!r    r  i\    ""^^'1  Beason  of  navigation,  and  was  a  coniition  of  the  Taid 

SSff  •        7\^t  "^T"^'  ""^  •'"''"''•'""8  that  it  is  admitted  by  the  said 

SS^  "  ^  '  f  "'^'"'*''"""  ""^^  ""*  ^^'««^  '»  »''»  <«"«»'  thaf  the  said 
^nditmn  and  warrany  was  tiot  complied  with,  and  that  the  said  steamer  mT- 
koff  always  remained  m  Tate's  Dock,  and  did  not  so  navigate;  and  further  cen- 
Bidenng^tha  the  verdict  of  the  Jury  in  disr^arding  this  warranty  and   on  i  on 

Zlt].rT  *:'r"'  ^^•'^"''^'  ^'^^^^^  *«  -"««-  «^  t^e  defen- 
dants, that  the  action  of  the  plaintiff  nan  obstante  veredicto  he  dismM  with 
costs,  and,  ,n  consequence,  the  action  and  demand  of  the  said  plaintiff  is  hence 

nirh  T-  ""'"  y  ''^  ^"""  '•'*'•  '"'*"*•'''*  '"^^  defendants  rZ 
nothing  by.  their  motion  for  a  new  trial,  the  same  heing  unnecessary  in  const 
quenee  of  th.gra.ting  of  the  motion  for  the  dismissal  of  plain^T^'ti!;  " 

UADGLBr,  J.,  in  rendering  this  judgment,  said: 

Three  motions  have  been. submitted  in  this  cause,  the  first  in  arrest  of  judg- 

andth    tVT.  «"*'yf  J«^g«-t  fo"-  defendants  no»  obstante  veredicto, 

and  the  third  for  a  new  trial,  all  predicated  upon  a  verdict  found  in  plaintiff's 
f^or  upon  his  action  against  the  defendants  for  the  recovery  of  $4000  on  an 

r." .      ^°^  M  ,  ,"T"1'  "^"'''^  "''^  '^'  dcfendunt^  upon  portions  of  the 

late  steamer  Malakoff.     The  motions  are  severally  based  u^on  social  grounds  ^ 

detailed  in  the  respective  motion^ and  will  be  adverted  to  parUrularly  b  the 

cou.^  of  my  observations.     The  contract  of  insurance  between  the  parties  is  in 

the  following  terms  and  conditions  contained  in  the  defendants'  Policy :     The 

defendants  agreed  to  insure  Ihe  plaintiff  "for $4000,  namely,  $240"o  on  the 

huH  and  cabins  $1200  on  the  engines  and  boilers,  and  J400  on  the  tackle 

and  furniture  of  the  steamboat  Malakoff,  now  lying  in  Tate's  Dock,  Montreal, 

and  intended  to  navigate  the  St.  Lawrence  and  Lakes,  from  Hamilton  to  Que- 

«  ^n'^rr  f.- '  n^'"'^^'  *~"*'  "°^  *"  ^  ^"^^  "P  «^'  *«  ''i-ter  in  a  place 
approved  by  this  Company,  who  will  not  be  liable  for  explosions  either  by 
stean.  or  gunpowder.  The  Company  agree  to  make  good  to  the  insured 
any  loss  or  dumage,  not  exceeding  in  amount  the  sum  insured,  as  shaU  hap. 
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''pen  by  firo  to  the  property  nn  nbovo  spcciflcd,  from  tho  30th  of  July,  1858, 
"  to  the30th  July,,1859,  tho  8aid  lews  or  damage  to  be  cstirant.d  nccording  to  the  v. 
-^  true  and  actual  cash  value  of  the  property  at  the  lime  the  aarn'o  shall  hap- 
Ven. '    The  other  stipulations  were  thoi^e  generally  adopted,  namely,  the  ex- 
emption of  the  defendants  from  liability  or  lo«8  occasioned  by  civil  commotion, 
&c. ;  the  A^danco  of  the  policy  for  want  of  notice  to  the  defendants  and  of 
indorsement  on  their  policy  of  any  other  insurance  effected  by  the  insured  on  the 
same  subjects ;  in  case  of  other  insurances,  the  defendants'  liability  only  for  such 
^     sum  as  their  insurance  shall  bear  to  the  whole  amount  insured  on  the  said  pro- 
perty ;  abd  (he  acceptance  of  the  policy  subject  to  the  printed  conditions  onnexcd 
thereto.     It  is  proper  to  state  that  two  other  insurances  were  also  effected  by  the 
plaintiff,  the  first  with  the  Equitable  OflSce  for  $2,400  on  the  hull  and  cabins, 
and  «1,600  on  the  engines  and  boilers,  tdjjether  «4,000.  of  the  said  steamboat 
31a  akoff,  and  the  other  with  the  Home  Office  for  £1,000,  to  wit-$2,400  on  the 
hull  and  cabins,  and  $1,200  on  the  engines  and  boilers,  and  $400  on  the  tackle 
and  furniture  of  the  said  steamboat,  making  the  total^^surance  £3,000,  distri- 
buted  «8follow8-£l,800  on  the  hull  and  cabins,^  £1.000  on  the  engines  and 
boilers,  and  £200  rin  the  taCklo  and  furniture  of  the  Malakoff.     Of  these  the 
defendants  had  §  of  the  first,  ^^V  of  the  second,  and  i  of  the  third.    The  insu- 
rance with  the  Equitable  is  noted  in  defendants'  policy,  and  it  is  admitted  that 
they  had  notice  of  that  effected  with  the  Home  Office.     It  only  remains  to  add 
that  all  these  polioies.were  open  policies,  without  special  valuation  of  the  subjects 
insured  by  thepi.  •• 

The  verdict  was  found  upon  special  issues,  articulations  of  lacts,  as  follows- 
1.  The  defcg^ants- execution  of  policy  ;  2.  The  destruction  by  fire  ofnearh  all 
the  subjects  insured,  except  the  bottom  of  the  vessel  and  the  remains  of  the 
engines  and  boilers  ^  3.  The  plaintiff's  ownership  and  his  loss  of  £3,000  ;  4      ^^ 
Namely  £1,800  on  hull  and  cabins,  £900  bn  engines  and  boilers,  and  £300  on 
hirniture  and  tackle^  with  estimates  of  the  remains  worth  as  old  iron,  £300  •  5 
Plaintiff's  compliance  with  terms  of  the  policy ;  6.  The  ^tness  and  proper  con-     , 
dition,  or  nearly  so,  of  the  Malakoff  to  navigate  at  the  date  of  the  policy,  but 
Uiat  she  had  not  navigated ;  7.  That  she  was  in  running  order  at  that  date ;  8. 
1  hat  there  was  no  greater  risk  in  the  dock  than  if  navigating  •  9.  That  she 
was  put  in  order  rfnd  required  no  further  outlay ;  10.    The  defendants'  know- 
ledge of  other  insurance  effected  j  12.  Absence  of  concealment  by  plaintiff  from 

defendants  of  the  sameness  of  the  hull  of  the  Malakoff  with  thiit  of  the  old  steamer 
North  America,  and  the  immateriality  of  that  fact;  and  13.  The  findin"-  for 
plaintiff  of  sum  demanded,  £1,000,  less  £100  for  J  share  of  the  value  of  the 
remains.  The  Ikh  finding  is  peculiar;  the  special  Ifsuc  inquires;  "  Did  the 
plaintiff  declare  or  represent  to  the  defendants  that  the  Malakoff  would  and 
should  navigate  as  aforesaid,  and  be  laid  up  for  the  winter  in  a  place  to  be 
approved  by  the  defendants,  and  was  the  said  representation  material,  and  was 
U  complied  with  ?  "    The  finding  is,  "  No,  he  conformed  to  the  conditions  of  the^ 
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The  contract  and  findings  having  been  stated,  the  motions  uutKk  discussion 
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Qrtat  /  larity  and  inwnsistenoy  of  tho  findings  generally,  and  the  failure  of  tho  Jury  to 
jEtMiMunnco  answer  several  of  the  articulations  of  fact  submitted,  .and  specially  the  3rd  and 
oniMDjr/  ^^ii^  ^^^  ^^^  consoqucnt  impossibility  to  make  up  a  judgment  in  plaintiflTs 
favour.  In  my  view  of  tho  case  the  11th  ortioulation  was  not  matter  for  tho 
Jury  at  all,  being  part  of  the  contract  itself,  and  forming  part  of  the  policy. 
The  subject  matter  could  not  be  affected  by  evidence  of  fact  upon  whipb  the 
Jury  could  legally  pass ;  but,  as  it  was  subn^ittcd  to  them,  they  shouut  have 
given  ajHjnsible  and  applicable  finding ;  but  ui  it  stands  the  finding  is  net  answer 
to  the  special  issue.  The  defendants'  general  objection  to  the  othe^r  findings, 
and  particularly  to  those  to  the  3rd  and  4tH  special  issues,  cannot  bo' sustained ; 
and,  inasmuch  as  the  11th  as  above  shoyid  not  have  been  submittied,  and  the 
other  findings  are  not  apparently  objectionable,  the  motion  in  arrest  j6f  judgment 
upon  the  grounds  stated  will  be  rejected.'  The  seoond  biotion  to  enter  up  judg- 
ment for  defendants  non  ohatante,  and/the  third  for  new  trial,  will  be  considered 
together;  and,  to  get  rid  of  a  little  yritten  superabundance,  tho  grounds  which 
require  least  remark  will  be  taken  up  first,  and  these  are  among  the  number  set 
out  in  the  third  motion,  that  for  a^ew  trial,  whioh  object  to  the  rnUngs  of  the 
Judge  at  tho  trbl,  in  his  alleged  admission  of  illegal  and  rejection  of  legal, testi- 
mony, misdirections  in  law,  and  erroneous  instructions  upon  the  evidence  and  - 
points  submitted.  Now,  -of  these  the  5th  and  6th  objections  are  untenable ; 
they  refer  to  the  rulings  as  to^o  proof  of  ownership  in  the  plaintiff  by  the  Cus- 
toms certificate  and  othci*  proof  adduced.  But  these  do  show  title  and  possession 
both  in  him ;  his  interest  in  Hie  subjects  insured  is  satisfied  by  the  proof  adduced, 
-»  and  that  proof  is  uncontradicted.  The  plaintiff  appears,  therefore,  as  the  regis- 
tered owner  of  the  Malakc/ff  under  the  public  document,'  and  as  in  possession  of 
her  at  the  time  the  insurance  was  effected,  as  well  as  at  the  accident.  1st  Taylor 
on  Evidence,  p.  12G,  says,  that,  "  in  an  action  Ofi  a  policy  of  insurance  of  a  ship 
"  and  her  cargo,  the  maintiff  may  rely  on  the  mere  fact  <Tf  possession',  without 
"  the  aid  of  any  documentary  proof  or  title  deeds,  unless  rendered  necessary  by 
"  the  adduction  of/contrary  evidence." ,  ^he  10th  objection  of  concealment, 
and  its  materialit;^  is  likewise  untenable.  Whether  the  hull  of  the  Malakoff 
was  or  was  not  tnpt  of  the  North  America  was  unimportant  in  an  insurance 
against  fire :  it  njlght  have  been  otherwise  in  a  purely  marine  risk,  inasmuch  as 
in  this  latter  casie  the  unseaworthiness  or  incapacity  to  perform  the  voyage  would 
have  given  operation  to  the  implicit  obligation  upon  tho  assured,  of  not  conceal- 
ing somethin^g  important  within  his  own  knowledge,  and  any  loss  6r  damage 
would  therelbre  have  fallen  upon  the  insured  himself.  The  fact  in\ evidence, 
however,  in Ahis  respect  is  satisfactory,  inasmuch  as  the  old  hull  had  been  almost 
altogetheryfenewed  at  the  time  of  the  insurance,  when  indeed  the  Malalcoff  was 
a  strong  serviceable  steamer.  Moreover,  this  implied  obligation  relieves  the 
insured  from  volunteering  such  spontaneous  information — 1st  Arnold,  No8A567-8 
— however  material  it  might  be  under  other  circumstances,  although  it  isVquite 
true  that  the  insured  would  hav?  been  hold  to  disclose  all  he  knew  had  theiafor- 
mttionbeen  particularly  demanded  of  him  by  the  insurers.  So  far  from  this 
being  the  case  the  latter  waived  the  inquiry,  and  forestalled  the  informatW 
abptit  the  Malakoff  by  reference  to  documents  in  possession  of  defendants'  afflnt 
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The  jury  fo»nd  thefaot  not  to  bo  material,  and  their  verdict  In  this  respect  will       n,„t 
not  be  d..turbed-lBt  Arnold.  No.  570.-Tho  11th  objection  has  Jn^l^y^.S^^.^ 

r.T«  k'  ^.A"  "'"^  «^"*"'  ""-^  unimportantground  contained  in  the  12^00^X7"" 
15tb,  16th,  17th.  18th.  19th.  20th.  and  21st  objectionslneed  not  bo^welt  upon 
nor  prevent  an  .mmediate  reference  to  the  really  imporLt  objections  eontainei 
n    ho  1st.  2nd,  3rd  4|h.  7th.  8th,  9th,  13th,  and  ikth  grounds.     The  four 
first  of  these  have  reference  to  the  admission  of  illegal  aW  the  rejection  of  lesal 
evidence :  Nos.  1  «Ad  2  refer  to  the  former;  Nos.  3  ani4  to  the  latter.     As  to 
the  admission  of  illegal  evidence  it  appears  that  Mr.  Wood,  the  defendants' 
agent  who  had  Jal^n  the  risk,  was  examined  by  the  plaii^tiff  as  his  witness,  and 
with  th«S  purpose  of  negativing  the  warranty  contained  ijthe  policy  pleaded  by 
he  defend«nts,.the  witness  was  compelled  to  produce  to  tht  Jury  eertain  priyate 
ettereand  reports  to  his  foreign  principals  from  himself  asltheir  agent,  but  writ- 
ten  d^r  the  lo«i  had  ocourwd.    This  evidence  is  not  lega .  and  the  ;equi»ition. 
to  prodnce  .t  i..not  w«r«mted  bj  law.    Thegeneral  principle  cited  ai^endo  by 
plaintirseounjel  ftomPaley.on  Agency.  322.  and  1st  TayL,  §  639  and  pagj 
766, »  undoubtedly  oorreet.  « that  no  aggnls.  however  oonfiLfially  employrf^ 
are  pnvil^ed  from  aiselosing  the  «ec«ts  of  tWr  princi«ff.  Icept  ^-nK^: 
attorneys.      the  limitation  of  the  general  principle  isilllo  stated  by-them  who 
echo  the  unanimous  opihions  of  text  writers  and  of  judicial  deeisionte,  that  the 
I   generality  of  the  rule  does  not  apply  to  such  circumstances  as  the  present.    Prom 
the  leading  ease  of  Fairlie  vs.  Hastings,  decided  by  Sir  William  Grant,  Master 
of  the  RoHs-Pjley  269-^  be  found  in  10  Ve,..  Jr..  p.  123,  to  the  present 
time  no  difierenoi  of  opinion  exists.     Belays  it  down  «  a  general  p«,position 
of  law  that  what  one  man  says  not  upc^  oath  cannot  be  evidence  against  another 

"Iwi,  i^  r*?'"**"  T*  ■""  °"^  '*^'^"'*  peculiarity  of  situation  coupled 
with  the  declaration.- An  agent  ma^  undouMly.  within  the  scope  ofhisau- 
Aonty  bmd  his  principal  by  his  agreement  and  in  many  cases  by  hU  acts. 
What  the  agent  las  said  may  be  wh*teonstiti^  the  agreement  of  his  principal, 
or  the  represeatalions  and  statements  made  riiay  he  the  foundation  of  or  the 
inducement  to  th »  agreement.  Tberefore,  if  ^iUng  be  not  necessary  by  law 
evidence  must  be  admitted  to  prove  that  the  agent  did  make  that  statement  or' 
representation  So  with  regard  to  acts  done.  tW  words  with  which  those  are 
LTCl  tlTr'^.**"*^  to  determine  th^r  q^lity.  The  party,  therefore, 
other  of  those  fays,  he  observes,  I  do  not  kniw  hoiis.  what  is  said  by  .u  agent 

Z^.fZn^"''^^^''"''^^'  TheiereaXtiouofafaoteannrbe 
proof  of  t.  Ao^gh  It  may  have  Bome  relation  t<i  the  b^ness  in  which  the  pen»n 
making  that  ^rtion  was  employed  as  agent,  /he  admission  of  the\Lnt 
cannot  be  m»imtlated  tothatofthe  principal,  /party  is  bound  by  hisTwa 
•Imission,  and  IS  ^ot  permitted  to  controvert  it.  fat  it  i,  impossiblo  tosay  thrt 
a  man  is  precluded  from  questioning  or  oontmdijting  Miytbingany  penwn  baa 
^^jedastobimastohisoontractorhisa^^ 

:t^^T^^^^  I^rdKenyonearri^thi, 
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"  by  an  agent  to  be  read  to  {iroye  an  agreement  by  the  prinoipal,  holding  that 
■j^  Jttasiuartneo  "  the  agent  himself  must  be  examined.  If  the  agreement  wen  contained  in  the 
onpany.  „  j^^^^^^  I  should  have  thought  it  auffioient  to  have  proved  that  letter  written  by 
'<  the  agent;  but,  if  the  letter  even  offered  as  proof  of  the  contents  of  t^pr^ 
'«  existing  agreement,  it  was  properly  rejected."— See  Taylor  §  539.— The  Tetter 
in  this  cited  case  was,  ^n  fact,  subsequent  to  the  contract.  In  thie.  cases  of  4 
Taunt  fill  and  665,  ofLanghom  vs.  Allnott,  andKahl  vs.  Jansok^the  Court 
of  Gommon  Pleas  decided  that  the  letters  of  an  agent  abroad  to  Ms  principal, 
containing  a  narrativie  of  the  transactions  in  which  he  has  been  ^mbloyed,  were 
not  admissible  in  evidence  against  the  principal  as  the  mere  reprcMqtationof  the 
agent,  because  the;^  were  not  part  of  the  rtM  gettce,  but  merely  an\  account  of 
them.  See  also  Royner  vs.  Pearson,  Ibid  662— whore  the  general  irule  is  this, 
when  it  is  found  that  one  is  the  agent  of  fnothor,  whatever  jthe  agenit  does,  or 
says,  or  writes  at  the  making  of  the  contract  as  agent,  is  adniissible  ii^  evidence 
■gainst  the  principal;  but  what  this  agent  says  or  writes  afterwards  b  not  admis- 
sible. So  also  4  Rawl.  294  per  Rogers,  J. :  Hough  vs.\l^yle— so  this  same 
principle  will  be  found  in  Betbam  vs.  Benson,  Neil  Oow's  El  45.  Ch.  J.  Dallu 
there  says  it  is  not  true  that  when  an  agency  is  established,  the  declarations  oif 
the  agent  are  admitted  in  evidence  merely  because  they  are  his  declarations; 
they  are  only  evidence  when  they  form  part  of  the  oonthwt  entered  into  by  the 
agent  on  behulf  of  his  principal,  and  in  that  single  case  they  become  admissible, 
these  dcolarationa,  at  a  different  time,  have  been  decided  not  to  be,  evidence; 
numerous  English  and  American  authorities  may  be  cited  in  addition ;  a  few  will 
suffice:—!  B.  and  C.  473;  8  Ring.  471 ;  19  Pick.  220;  7  Cranch.  336;  2 
Hill464;3HilI362;  and,  lastly,  Taylor  on  Blidence,  p.  *  .  Considering 
thew  authorities  as  the  true  exponents  of  the  law  on  this  point,  it  follows  that 
the  evidence  in  question  was  not  legal  and  should  not  have  been  submitted  to 
the  jury]  it  was  not  contcUiporaneous  with  the  contract,  not  Jutn/ervet  <>piM. 
It  may  also  be  remarked  that,  as  that  evidence  was  intended  to  disprove  the 
existence  of  a  warranty  written  in  the  policy,  its  admission  controverted  anotbr 
established  rule  of  evidence,  which  prohibits  the  admissibility  of  parol  or  extrin--^ 
sic  evidence  to  contradict,  vary,  or  control  written  contracts.  Mos.  3  and  4  refer 
to  the  rejection  of  evidence  offered.  The  defendant  proposed  to  show  by  the 
witnesses  Tate  and  Lunn  that  the  insurance  effected  by  the  plaintiff  with  the 
first  insurer,  the  Equitable  Company,  was  accompanied  by  false  and  fraudulent 
misrepresentations  at  the  time  of  making  the  insurance  with  that  Company,  u 
to  the  condition  and  circumstances  of  the  Malakoff,  and  as  to  tl^e  stipulation  of 
her  navigating.  The  Judge  in  limine  stopped  the  question  and  prevented  any 
•nswier  from  being  given.  As  the  ruling  is  reported,  without  stating  the  1^ 
ground  taken  forjt,  the  authority  from  3  Kent  Gom.  p.  284,  cited  by  plaintiff's 
counsel  aiguendo  upon  the  motion  may  probably  be  ^e  support,  and  is  as  follows : 
"  This  rule  has  not  been  favorably  received  by  later  judges,  and  it  is  strictly 
«onfined  to  representations  made  to  the  first  underwriter,  and  not  to  interme- 
diate ones.  Nor  does  it  extend  to  a  subsequent  underwriter  on  •  different  poliey 
though  on  the  same  vessel  and  against' the  same  risks."  See,  also,  2  Johns 
167,    The  facts  in  the  evidence  in  relation  to  this  ruling  are  as  follows :  Wood, 
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the  witness  above  spoken  of^,  was  the  agont  of  the  mUu,  the  defcndanU,  and  of      q^  . 
the  Home  Offices,  and  was  applied  to  by  Tatb,  the  pkintirf's  agent,  to  ascerUin  „,    /•• 
the  rate  of  insurance.     Tate  intimated  to  Wood  ijk  desire  to  effect  insurance     "S-pTay'"" 
upon  the  Malttkoff  for  £3000,  to  be  distributed  among  three  difftircnt  offices  for 
£1000  each.     Ifoving  effected  insurance  on  the  30th  of  July  with  the  Equitable, 
he,  on  the  following  day,  the  Slst,  applied  to  Wood  to  complete  his  original 
purpose ;  stated  his  previous  insurance  with  the  Equitable,  and  obtained  from 

,  Wood  insuranod  with  the  defendants  for  anothor  £1000,  as  above,  and  with  the 
Home  Office  for  the  third  £1000.  Thoorigirial  purpose  and  intention  intimated, 
lo  Wood  was  in  this  way  perfected,  aifd  the  insurance  with  tlie  Jjquitable  was 
noted  in  the  defendants'  policy.  In  England  these  insurances  would,  of  "course, 
have  been  effected  with  the  underwriters  by  the  usual  slip  process,  showing  tho 
signature  of  the  Equitable  as  fir^t  insurer,  and  those  of  the  dcfcndants  and  the 

,  Home  Office  as  second  and  third  jgsurers,  and  if  there  ore  any  false  or  fraudulent  \  "^ 

representations  made  to  tho  Equitable  would  avail  to  the  defendants  in  resisting  ' 

the  claims  against  them.     In  Barber  vs.  Fletcher,  I>ougl.  305,  Lord  Mansfield 
said  :  "  It  had  been  determined  in  divers  oases  thot  a  representation  to  the  first 
"  underwriter  extends  to  all  the  others."     See,  also,  other  eases— Pearson  vs. 
Watson,  Cowp.  786 ;  Stackpool  vs.  Simon,  Park,  932 ;  Mftrsh,  772 ;  Tersi  vs.        ':.'      .. 
Parkinson,  4  Taunt.  440  and  849 ;  Forrester  vs.  Pigou,  1  M.  and  aj9 ;  3  East.        m 
672 ;  2  Cam^,  544.     So  also  Phillips's  commenting  upon  this  rule,  at  No.  664,  '    ' 

says:—"  Tfie  principle  on  whilst  this  rule  rests  is,  that  in  offering  to  a  party  a  ' 

"  policy  subscribed  by  another,  the  insured  implies  a  proposal  that  the  party  to  • 
"  whom  it  is  offered  shall  enter  into  the  same  contract  which  that  other  has 
"  entered  into  whose  name  is  Already  upon  it,  unless  such  presumption  is  rebut< 
"  ted  by  what  passes  between  the  parties  to  the  subsequent  signature  ;  and  tho 
"  contract  will  not  be  the  same  if  there  ar*  certain  conditions  between  the 
"parties  to  the  prior  subscription  which  do  mt  form  a  part  of  the  contract 
"  between  those  to  the' subsequent  one.  The  rule  is  usually  stated,  generally, 
"  that  a  representation  to  the  fi^t  underwriter  is  such  to  the  others,  and  the 
"meaning  evidently  is,  thot  the  subsequent  subscribers  may  avail  themselves  of 
"  the  rule  in  defence  against  a  clajqi  on  thi  policy,  and  this  is  the  result  of  the 
"jurisprudence  on  this  motter."  'The  exigencies  and  necessities  of.  trade  in  the 
extensive  and  busy  marts  of  England,  and  the  number  and  variety  of  insurance 
transactions  that  must  be  effected  within  short  periods  of  tim¥i,'have  established 
the  systet  of  slip  certificates,  by  which  each  subscrib|pr  in  effect  becomes  an 
individual  insurer  though  on  the  some  policy,  and  the  us  iges  of  trade  then  como 
inogd  gjve  effect  1to  the  separotion;  hence  it  becomeai  necessary  to  recognize 
the  influence  of  "such  a  rule,  which  is  grounded  up  in  the  reasonable  pre- 
"  si^mption  that  the  subsequent  underwriters  subscribe  ;he  policy  from  the  con. 
"  fidpnce  reposed  by  them  in  the  skill  and  judgment  of  Him  whose  naml.theysee 
."  Btond  first  in  the  policy,  and  from  thkir  belief  that  he  I  ad  duly  ascertoined  and 
"  weighed  all  the  oircumstances  mat^al  to  the  risk."— I  Arnould,"p.  631 ;  10 
Pick, '402;  1  Peters,  8.  0.,  186.  It  is  true  there  are  li  nitations  to  the  ruli,aa 
«•  that  It  is  strictly  confined  to  thos/mottersof  intelligenck  relatin;,' to  the  subject 
"  inmred,  with  regard  to  which  it  w  reasonable  to  suppo^  that  tl.e  first  under- 
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"  writer  would  ro<,uiro  InformitloD,  |nd  without  which  Itm.,  bepronumed  ho 

'  would  oot  have  subscribed  ta  the  riolioy."     The  rule  i,  J  conZd  e!^, 

first  underwriter,  and  to  underwriters  on  tho  same  policy.     It  has  not  boon  ex 

nnded,  nor  is  the  presumption  on  whi^hit  rests  made  npplioubla,  toundorwritcn." 

I  a  second  pohey  on  the  same  intorcstk  and.rlsks,  unle,,  -says  Arnould,  p.  6:)7 

l-perhap.  ,t  could  bo  clearly  shown  tLt  tho  «H>ond  policy  wu»  fraudulenfly  ob- 

n'ol  V     "''"'"^'"«''^*'"'  ^"'*'    P""""'  «8-9;  Tibbald  .,.  Hall,  2  Dow  P 
C.  Z62.  Thi.  latter  remark  shows  that  the  rule  is  not  altoRother  absolute  inrL^t 
the  admission  of  evidence  to  sustain  fa  r  dealing  between  tho  parties  and  rcstin. 
""^.^o""!"!  ^  "P""  *'*"  '"^"^  '"Sal  Prii.oiplo  that  fraud  annuls  contracts.  2  Duer 
p^  573      The  rule,  with  its  restriction,  and  limitations  of  English  decisions  il 
adopted  «8  unquestionable,  and  Mr.  D,.er,  with  his  usual  perspicacity  and  lea'rn 
.ng  observes:-.' In  the  United  State,,  although  from  the dLsc,  Lost  tot^l 
of  private  underwriters,  the  application  of  tho  rule  is  now  of  rare  occurrence' 
Its  validity  has  been  oft«n  reoognizei  ;  and  however  strongly  we  may  bo  dig! 
posed  to  question  tho  sufficiency  qf  tlic  reasons  on  which  it  was  introduced,  it 
stands  on  too  firm  a  basis  of  precedent  and  authority  to  bo  now  shaken     I 
^^  confess  my  own  adherence  to  tho  rule,  dfr  the  ground  of  reason  as  mll^^as  of 
authority^     I  regard  the  presumptioi  on  which  it  is  founded  as  reasonable 
sound  and  pMohcablo.     It  springs  from  acute  knowledge  of  mort,  and  of  the 
usual  mode  mi  which  business  is  conducted,  and.  as  will  appear  HeroaA^r,  it  i, 
the  very  presumptions  on  which  other  decisions,  of  which  thi^proSv  and 
wisdom  have  neVer  been  doubted,  are  8<Jely  placed  and  can  afowe  be  vindiited  " 
Now.  this  ,8  madi  to  rest  upon  presumjtions  only  :  how  can  saoh  .prwuinptioas 
be  reasonably  refuked  their  operations  in  this  case,  under  our  JOgal  lyftteii,  ?  The 
aggregate  insurandp  whereof  that  of  the  defendants  was  a  part,  was  in  effect  one 
insurance,  as  origirially  contemplated  and  designed  by  the  Plaintiff;  the  iuflucnce 
of  the  insurance  effected  m,  tho  Equitable  Company,  as  tho  first  insurer,  must 
have   been  folt  by  ttie  dofendanls,  and  he  bencfit.of  the  plaintiff's  false  and 
fraudulent  misrepresentations  to  that  fint  insurer  may  not  in  reason  bo  refused 
to  the  defendants  under  tho  circumstances  of  the  case.     It  may  be  that  the  first 
policy  may  have  been  exhibited  to  the  d. fondants,  or  other  facts  adduced,  show- 
ing that  or  other  implications  against  the  plaintiff;  at  all  events  false  rcpresenta- 
tions  and  fraud  have  been  pleaded  to  this  actjon,  add  the  preventing  of  the  intro- 
duction in  /t„«nc,  of  testimony  tending  «  support  these  allegations,  and  the  re- 
jectionof  the  questions  proposed  to  the  witnesses  Tate  and  Lunn.  appear  to  have 
been  at  least  premature  and  not  oonsonaat  with  law,  tho  more  so  as  our  legal 
system  is  more  enlarged  than  thai  from  wbichwe  derive  our  commercial  law  of 
evidence,  because  it  partokes  more  of  the  Equity  than  the»ommon  law  principles 
in  practice  in  England.    A  casual  remark  upon  the  9th  objection,  that  all  mate- 
rial representations  had  been  made  by  the  plaintiff  to  the  insurer,  will  suffice.  It 
IS  quite  truejhat  all  such  i^atters  are  within  the  sole  plbvince  of  the  Jury  and 
not  for  the  Judge  toezpre^  his  judicial  (►pinions  upon  them,  and  thereby  in 
eff«5tto  substitute  his  opinions  for  thei.  findings.    It  is  undeniable  that  the 
Judge  cailnot  pass  either  upon  the  ezistencs  or  extent  of  misrepresentations  put 
m  issue  as  matters  of  fact,  j The  same  obiervatioM  apply  to  the  ll>h  objection 
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M  to  f^ot  of  plaintirs  oonooalment  iq  relation  to  tho  hull  of  iho  Malakoff.     It 
It  not,  however,  nioant  to  bo  asHcrtcd  that  JudRca  are  precluded  from  tho  ex- ^, 
pTOHion  of  their  oplniona  to  Jurioa  upon  facta  aubmittcd  ;  but  even  then  tho  lat. 
tcr  aro  independent  of  Huoh  opinion*,  and  thon.Bolvea  weigh  tho  effect  and  import 
anco  of  tho  evidence  adduced.     In  a  recent  oniw  in  Enxiand  in  40  Eng.  Rep.  p. 
368,  it  wofl  hold  that  strong  oonimenta  by  the  Judgft  to  tho  Jury  on  facta  of  the 
caaowaa  no  ground  for  a  new  trial ;  and  Pollock,  (!.  B.,  aaid— '<  I  know  of  no 
"  rule  of  morality  which  tc^laa  Judj^e  that  ho  ia  not  to  make  oj^orvationa  on  tha 
'•  evidence  in  a  cnu»<?.     IIo  may  toll  tho  Jury  it  is  strong  or  weak,  if  really  it  is 
"  BO.     I  can  go  fu*tHbr'  and  soy  it  is  a  dereliction  of  duty  if  ho  do^  not."— 2 
Duer,  306.     As  to  cbnooalment  and  its  legal  bearing  upon  tho  insurance,  it  may 
bo  observed  that  where  there  is  entire  good  faith,  non-diselosurep  aro  not  to  bo 
deemed  material  simply  that  thoir  communication  might  have  cj^ited  suspicion 
in  the  insurer.     Where  there  woano  intention  to  deceive,  btjt  tho  non-disclosure 
was  withheld  solely  from  th«  conViction  of  its  unimportance,  it  should  appear 
clearly,  in  order  to  avoid  tho  policy,  thiit  tho  Ihcts  would  have  been  deemed  mate- 
rial  by  every  prudent  underwriter  as  really  embracing  tho  risk  and  justifying  aa 
increase  of  premium.     Tho  insured  should  not  bo  re«iuirod  at  tho  peril  of  bis 
controet  to  anticipate  dl|  tho  suspicions  that  might  arise  in  tho  mind  of  the 
insurer,  by  disclosing  facts  which  he  reasonably  believes  <}ould  have  no  effect  in 
varying  tho  risks  ho  desired  to  cover.     It  is  true  that  an  erroneous  belief  will 
not  protect  him  ;  but  tho  error,  wholly  unmisod  with  fraud,'  that  is  to  deprive 
him  of  an  indemnity,  ought  to  bo  conclusively  established.     The  13th  and  14th 
objections  refer  to  the  ruling  in  tho  first  instance,  by  which  tho  decision  of  the 
/Jury  upon  tho^volue  of  tho  subjects  was  to  bo  based  on  "fAfir  iixtrinsie  value 
"  to  be  made  out  from  the  evidence  of  Merritt  and  the  Engineers  ;  and,  in  the 
"second  instance,  that  their  value  was  to  be  the  fair  value  at  the  time  pf 
"  the  loss,  unaffected  by  local  circumstances  or  by  other  accidental  causes  of 
''depreciation."     Tho  defendants'  evidence  of  tho  market  price  and  sale  of 
other  steamboats  similar  or  nearly  so  to  tho  Malakoff,  and  at  or  about  tho  time 
of  the  Bcoident,  as  tho  policy  criterion  of  the  value  of  the  Malakorf,  was  rejected 
by  tho  Judge,  who  said  that  ho  could  not  accept  tho  defendants*  view  of  the 
law,  who  wished  to  estimate  tho  value  by  bringing  a  stcamboilt  into  the  market 
and  selling  her  suddenly  for  cash.     TIjpso  rulings  are  not  in  conformity  with  the 
contract  or  with  law.     The  stipulation  in  tho  policy,  the  binding  contract  between 
the  parties,  is,  that  the  loss  or  damage  shall  be  estimated  according  to  the  true 
and  actual  cash  value  of  the  property  at  the  time  the  bss  shall  happen.    What, 
thon,  is  that  cash  value,  and  by  what  other  fair  mode  of  ascertainment  can  it  be 
found  than  by  its  cash  price  in  tho  market  |     Old  Hudibras  expounds  the  rule 
perfectly,  "  the  value  of  a  thing  is  what  it  #ill  bring."     It  cannot  be  by  taking  " 
the  intrinsic  cost  of  the  Bu^ect,  there  can/he  no  intrinsic  value  of  such  a  thing, 
nor  by  separating  tho  subject  from  the  ciiicumstances  of  time  and  place,  which 
alone  can  give  it  a  current  value.     If  th«|  destruction  of  the  subject  render  it 
not  available  for  appreciation  by  actual  sale,  its  cash  value  may  be  found  by  as- 
certaining the  price  obtained  in  cash  for  like  or  neorly  like  subjects  a^e  time 
The  abstraction  of  time  and  plane  from  the  estimation  would  n.nkn  ; 
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to  know  tho  oaih  or  oven  Uio  fair  voluo  of  any  thing,  and  «ip«oially  of  the  nub 

mpHnr"*'  ^™'"  '"  """  ""*•  °*  *''"  •''*""  ""'"  "''  "'"  «""»"'"<'t.  <"  'ulod  in  thin  oHe.     The 
•    money  vduo  in  the  cxiHiing  nmrM  i^  tlio  only  rulo  and  guide  to  carry  out  the  " 
'    nHlpulolion  of  the  coMtra#,  and  Ihia  rule  in,  nuirooTor.  aupportod  by  authority. 
2  PhlUiiB,  No.  11 7«,  suya :  Inaurunco  being  »  contract  of  indemnUy,  tlio  under- 
writora  uro  not  liable  t.)  puy  any  hma  exoept  aucb  aa  the  oaaurod  liaa  actually  aua- 
tamed ;  whether  the  Iomh  bo  tot«l  or  partial,  ita  amount  cannot  be  axoertuincd 
without  determining  the  voluo  of  tho  aubjcct.   ■  In  No.  1215  the  author  aays 
The  value  of  o  building  or  of  ony  artiok)  in  a  flre  policy  ia  what  it  could  i;e  aold 
for,  Hince  ita  voluo  muat  bo  proved  ;  nni)  it  dooa  not  aj.pcar  jwhit  other  value 
than  thfs  could  bo  aatiafaotorily  ahown.     llo  remorka  that  the  obvioua  prcHUmp- 
tion  is  that  the  rule  ia  the  same  inra  fire  policy  aa  in  a  marine  inauranoe,  namely 
that  the  value  of  the  aubjwt  at  the  beginning  of  the  ri»k  ia  referred  to  ir/iere  tkf> 
policy  by  its  provisions  or  the  dewription  of  tho  aubjoet  dooa  not  require  •  dif- 
foront  construction.     Tho  outhoi-itioa  from  Hammond  and  Klli^,  cited  to^the  jury, 
roHt  upon  the  goncrol  rule  of  the  value  at  the  boginnirfg  of  th«*  riak,  but  do  not 
apply  to  thia  nnd  aimihir  oaaca  in  which  the  policy  contracta  oxpreaaly  for  an  ex. 
ccption;  tho  effect  of  tho  ruling  wouhl  hbaolutely  aet  aaido  iho  plicy  *tip,>lation 
of  tho  true  and  actnul  cash  value  at  fl.o  time  of  tho  loaa,  and  auktitute  for  it " 
cither  that  of  intrinttio  value  or  tho  mere  fair  value  at  tho  tiwo  of  the  loaa,  indo- 
pendont  of  all  circumstances  regulating  or  opplying  to  it.     Angell,  on  are  insu- 
rance, §  264,  6,  says,  "  th'ot  loss  or  damage  to  goods  is  to  bo  estimated  according 
"to  tho  true  and  actual  value  of  tKe  property  at  the  time  tho  loss  happens,"  and    " 
cites  a  judgment  in  Louisiono,  by  which  a  fair  sale  at  auction,  aRcr  notice  to  the 
insurers,  may  be  considered  by  the  jury  in  a^timating  the  damage  and  ascertain- 
ing Uie  indemnity.     1  Bell's  Com.  on  Law  of  Scotland,  p.  0-13,  says  the  loss  is 
estimated  on  the  destructible  parts  on  the  «h^e  value  of  tho  house  as  it  would 
have  sold  in  the  market,  &o.,  ond  so,  M  the  French  authorities  are  equally 
Fccise.     See  BoudousquitS  p.  lG4^'-»Iai8  que  doitnon  cntondn)  par  la  juste 
valour  des  choses?  ■  Co  n'cst  ni  la  vnleur  de  convcnanee,  oi  celle  d'uffectioD,  ni 
m(5mo  le  prix  d'achat,  e'cst  la  valour  vdnale,  c'estA-dire  le  prixqu'on  en  pourralt 
'-TCtircr  SI  on  les  mettait  en  vcnte.     Valere  res  dicitur  quantum  vendi  potef.    -^ 
Dans  la  rogle  le  juste  prix  est  eelui  auquel  les  dioses  de  pareille  nature  et  qualiuS 
Bont  vendues  dans  les  mOmcs  lieux,  dans  le  mCme  temps,  dans  les  mfimos  circon- 
Btancesetd  toutes  sortes  de  pers(AincB  sans  ovoir  6gard  a  la  valeur  extraordinaire,  ' 
cest-a-dire  au  prix  qu'oo^peut  obtenir  en  certain  oas;  et  sous  oertaina  rapports. 
Ijc  contrat  d'assurance  n'dtant  pas  une  mesure  conservatoire  des  objets  assures 
mais  seuloment  un  contrat  d'indemnito,  &c.      En   uq  mpt   i'assiire  garanUt 
rassurd  contro  ^  perte  rdelle  qui  r^-ulte  de  I'incendie ;  ma  s  cette  perte  payde  ' 
Bon  obhgatioa  est  <Steinte.    See  also  Orun  and  JoUat,  p.  25  •  Pepiil,  p.  90,  Nob. 
71,  72.     Emerigon,  Meredith's  Translation,  cap.  9,  §.1 ;  ancf  Gouget  and  Mer-* 
ger  vo.  Auuranct  Maritime,^.  365^  who  hold  that  the  oont^*ct>ould  be  one 
against  public  policy  and' morality  if  the  contrary  doctrinal wew  maintained. 
Thia  policy,  then,  having  expressly  stipulated  for  the  kii;d  ancTtime^f  Valuation, 
any  other'judici.l  instruction  to  the  jury  upon  the  matter  is.iioiwarrnnted,  and 
hcnco  the  ruling  and  in|ftruotion  as  above  are  illegal.--  There  ^nly  remains  the 
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<l«eiitioni  of  rcprowii^atloii  and  worrnnty.  Tho  written  *  wordu  of  ll.«  polioy  In  ortM 
connection  «.Ub  thew  poinU  .ro  u  follow.;  »fu„,.talin« lh«  p«rHou!«r .mount. ^,„,r««,« 
upon  ptrtioular  part.  "  of  the  ileamer  Malakoff,  now  lying  in  Tat,!',  Dock  ilfon-  ^«"t«»r 
"  treal,  and  intended  to  navigate  the  St.  Lawrence  and  Lake,/r,nn  Hamilton 
"  to  Q„rb,e  prinviiHiUy  a,  a  freight  hoaf,  and  to  1^  laid  ,ij,/or  the  winter  in  a 
''place  approved  o/ by  thi,  Company,  who  will  not  Le  liable  for  ,jrplo»ion,, 
"  nther  by  ,1mm  or  gunpowder:'  This  .tatoniont  niu.t  nodoiwarily  bo  .ubjuotsd 
to  logai  oon«tructlon  to  dctormine  ita  nature,  wliethor  of  reprosontiition  or  WM- 
r.nty.  Then,  a.  to  fta  being  a-rcprewntntion,  tlio  lanRunne  i«  plain,  Himple  and 
cxpiioit,  adrerting  to  navigation  during  thp  wanon,  tho  oour«o  of  that  navigation; 
tho  principal  niannov  of  conducting  it,  and  bocauM  of  tho  date  of  tho  policy  pro- 
Tiding  for  laying  up  tho  utennier  during  tho  intormcdiato  winter  pt-riod  botwoeo 
tho  open  aunirnor  pcriodn  containing  the  winter.  It  i.  inipomiiblo  for  Huoh  lan- 
guage to  require  conntructivo  explanation.     But  if  it  be  a  reproHentatfOn,  teati-  ♦ 

ujony  i.  admiB»ib!o  with  rcfcrcnco  to  it,  but  to  what  purpose  here,  whc^o  it  ia  in 

writing  and  in  plain  and  clear  phrnscology  ?    An^oIl,  p.  194,  oondcniiing  other 

authorities,  remnrks,  "A  rcpioscntntion  in  tho  tcohnioni  sense  in  which  that 

•'term'  boars    to   the   law  of  iimuranco,  and   as  distinguished    from   wurran- 

"  ty,  haa  been  well  defined  a  verbal  or  Tfrittcn  statonicnt  mudo  by  tho  ufsurci 

''  to  the  underwriter  before  the  subscriptfion  to  tho  policy,  as  to  the  existence  of' 

I'  some  fact  or  stato  of  facts  tcn.Ung  to  induce  tho  ftndcrwriter  more  readily  to 

J'"*""™,®  ^^'^  ""'"''  ^^  *''"''"''''''"?  *'•«'  ostiuiato  he  would  otherwise  hiive  formed 

fof  it."     lie  eloewhere  observes,  "  It  is  of  some  matter  Ifilrinsjfi  to  tho  conti^t,  ^ 

"  and  generally,  if  not  dways,' reliites  to  the'  present  atntb  and  condition  oAo* 

"subject  insured.     Th<?  term  in  insurance,  it  has  becn^ considered,  ns  in  tho 

"  nature  of  collateral  contract  cither  by  writing,  not  inserted  jn  the  policy,  or 

"  by  parol,  and  ia  a  conimunicafion  of  facta  an^  circumstances  relative  to  tho 

"  insurance  made  by  the  underwriters  with  tho  view  to  enable  them  to  estimate        '^     ' 

"  the  risk  and  calculate  the  premiums  to  be  paid."     8o  abo,  1,  Arnold,  439. 

Ellia,  p.  30,  0.  4.     "  It  is  asserted  that  it  ia  said  to  be  matcrinl  when  it  com- 

"  munioates  any  fact  or  ciroumstainc*  which  miiy  be  reasonably  eupposed  to  in- 

"  fluenoe  the  judgment  of  the  insurer  in  undertaking  the  risk  or  calculating  the 

"  premfuip,  and  whatever  may  be  the  form  of  the  expression  used  by  the  inrar- 

"ed  or  his  agent  in  making  a  representation  of  it,  have  the  effect  of  impoing 

"upon  or  misleading  the  underwriter,  it  will  be  muterial  and  fatal  to  the  con- 

"  tract.     There  is  a  material  difference  between  a  Representation  and  a  War- 

"  ranty ;  the  former  being  a  part  of  the  preliminary  proceedings  which  propose 

"  the  contract,  and  only  a  matter  of  collateral  information  on  the  subject  of  the 

"  insurance,  and  mak^  no  part  of  the  policy;  the  warranty  is jt  part  of  the  writ- 

"  ten  oontraot,  as  it  haf  been  completed,  and  must  appear  on  the  face  of  it.     The 

"  former  may  be  substantially  correct,  but  renders  the  oontraot  void  on  thegroand 

"  of  IHud ;  the  latter  must  be  strictly  and  literally  oompliedwitb,  and  non-oom. 

I '  plianoe  with  it  is  an  express  breach.     Fraud  is  an  element  irhioh  vitiates  every 

"  oontraot,  and  a  want  of  truth  in  a  representotion  is  fatal  or  not  to  the  insur- 

"  anoe,  as  it  happens  to  be  material  or  immaterial  to  the  risk  underUken ;  bot 

*'  when  «  thing  is  warranted  to  bo  of  a  partjoular  cbar»«t*r  nr  .l«iH^riptiftn,  it 
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^      e*^t  »«•»  »H.  «»«W/  «•  it  la  revm^nted  to  Im,  0(1|#iHm  rt«  «,ll.,  u^     . 

t»-.p..f.     ..  ,,„„„_^       "7*"-     * '•'"  '^y- ^  «>«n»«4«nKl  M  •  flnit  p^wipk  in tb«  Uw  of 

Iho  flonl  .     ,1      iT  .  *"'"*    '•^    **•    •■■"'^'^-  "J    *i»  not    •ff«.t 

•nd   dr.w    hin,   i„,„    «  ^oatfct  which    ho   ...ixht   dooiine      On   Z  IZ 
notion  ..  one  more  of  f„r.  than  .ub-ta...-.  ..  i„  L  .Z'^i^^^^^ 

blL  „„'    i     r  "  ^  '^'•''"«>''-»«Wo    In    form    fVom    ,    w.rr.nt,    bj  not 

Zed  1  w„„l  '    k'      ••""P^'-'J'J  to  "r-im.  .nd  that  wh.n  com- 

!>•  «ht  b,«t.  affirming  tho  written  .tatement  on  the  policy.  In  ,nit«  of  wriM«n 
"d  parol  tctimony.  th.  Jury  and  that  plaintiff  ml  no  .uch  de^lltln  or 
r-preaentat  on  j  the  finding  i,  „..„ire,U,  Itrary  to  clear  eronct^dtla  b. 
Tilt  '■'"•«"'"''  -""Victory  to  tho  written  evidence  of  tho  .tatZenI 
.ffordcd  by  tho  contract,  thereby  in  oppodtion  to  a  n,kM|,of  law  alono  but  of 

IpXtLl    ?  "*  'W"  ""-f  "'•«"-«'•  P«'to£the  contract  and^^ 

t?onll!t!rT'Tu  "'*''*''  <»•".»'«<'«<»•>  of  th«  -tatement;  repre«,„ta. 
XiZl  Z^  -^^  ''!'  '"'"''  ^"""'P''"  ^^  ••'•«•»  •"  other  contracts  ia 

wugbt  for  ,„    hfl  instrument.     In  thi,  .tatemont  tho  piaintiffa  intention  to 

l^y  both  P»rt.c»  4|f  .t  n.  equally  manifent  that  no  intcntfon  existed  on  plain- 
t.rs  part  that  she  sTould  \>o  kept  in  the  do^k  during  tho  entire  insurance  year : 

Wh.it;'  .7'  ^'"""""''  ^""^  ^"  "  '^'  '•'•*  "^  '^'  P"""^'  "^  ^  '••'  '"onioR  order. 
Who  her  this  ,ntout,on  o»  navigation  could  b«  considotedlfc.,  influencing  the  in- 
surer ,  est,.9a.o  of-  tiM,  character  and  degree  x.f  tho  r«k  tol  insured  a|iin  t  H 
not  doubtful  .nasmuoh  as  Mr.  W.K.d  swears  positively  that  he  wouldlot  have 
taken  tho  risk  at  all  had  tho  intention  existed  to  keep  her  in  tho  dock.  Tho 
findmg  of  tho  Jury  '^ntbis  fepcci^l.  point  and  its  materiality  is  either  negative 


'^^;'.t^.^ 


or  nonaensc,  to  which 
stances  of  the  judicial 
lar  and  incorrect  findin 
tained,  and  a  now  trial 
motion,  for  the  entering 
urge  its  importance  tipon  (Ife 


Uiengjn^  can  attach.     Under  all  theso  cireum- 

ioos,  above  adverted  to,  and  tho  irregu- 

motiorfTor  a  new  trial  baa  been  sus- 

"8'y  bc^ft";*-^'  <i'd  not  the  remaining  t 

tho  d^llMMts  non  obstante  veredicto 

■',  because  the  final  determination  and  judg- 


9t%tii 


for 


ment  of  the  Court  mainly  depends  ^pon  the  subject  matter  of  this  moUon.    Al 
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Hkt^  lk«  Mai«  poiot  ia  Motalnod  in  lh«  motion  fl»r  s  n«w  ffSTJI  •i>p«w«J 
kdviMtWo  to  «0naidar  it  in  oonnaotion  witii  the  luolion  non  ohtmme,  m  b«inj|  If 
'  »<*#l|lit'«»«*«  position,  ft-M  fVa«  minor  tMlinioaHtl«  or  iirKaiMnUlion.     Tb« 
ground*  Uken  in  tliia  motion  are  tha  ipooial  warranty  and  condition  writiaa  ig 
th.  polioj,  that  tho  Maiakoff  ahould  nafigata,  &o.,  and  tha  plaintiflT.  uoi-oom. 
Riianoo  and  br«Mh  with  tham,  Maiakoff  ha»lng,  in  fact,  nevur  l«fl  tho  d<»k  from 
tha  tim«  of  effecting  tb«  inaupnoa  in  queation.  TbaJudioUl  hiling  and  inatruo- 
tlon  dooUred  the  nUtemant  td^w  *iroly  prniiMive.  Kearing  in  mind  the  ajiprra^' 
writton  aUtOmottt  in  t>>iMf'APi>%at  be  observed  that  the  p«i»on  who  aought 
and  obtained  tha  in.|g|nl|y|a#«|^ir  the  prop»lator  in  poaaei^ion  of  the  Mala 
koff  at  the  Ume  "''»'« W-i^C'.  agd  muat  himaelf  havt  known  what  waa  tb  ba  dono 
with  the  ^H.a^,^„^lR„  ifton  of  navigation  ;  that  being  In  dock  fw  ^epaira,  ahe 
waa  thofb  ^*'#|jP'<)r  the  oiilj  purpoao  for  which  ah^  wan  originallj  built,  that  of 
navigatinj^ ,  llfirtliaving  poMomion  of  the  Maiakoff  he  waa  not  only  opan  to  an  offer  *• 
but  actually  bargained  It.rtlio  hiring  of  her  for  navigation  purpoaaa  #itj)put  refer- 
«»Bpe  to  tho  doloudanU.  Moreover,  why  waa  the  intention  to  navigaUt  no  particular- 
ly attted,  apooifyiog  tha  line  of  voypge  and  buainuaa  travel  tliat  ahe  waa  to  follow ; 
the  manner  of  the  buainoaa  to  bo  dono  principally  aa  a  freight  boat ;  tha  atipu- 
lalion  that,  aftor  hot  navigating  done,  ahe  ahould  W  laid  up  in  aomo  place  to  b« 
approved  of  by  the  dcfondanta;  finally,  that  defcndanU  ahould  not  bo  liable  for 
oxploaiona  by  atoam,  her  uaual  mode  of  propulfliW|r  by  gunpowder,  which 
might  poaaibly  fo^ni  part  of  <^or  freight.     PorniiaaiolAo  navigate  dooa  not  aeem   ' 
to  lorm  any  ingredient  of  thoaa  atipulatiooa ;  on  the  contrary,  taking  the  contract 
In  the  fair  ond  obyioua  import  of  wordt  ond^  cijui valont  to  an  exproaa  atatement 
of  all  th«  ii^feronoea  naturally  and  ueoeaaarily  nriaing  fVom  it,  a  poaitiv»  promia- 
Bory  ropreaentation  becomca  plainly  maniloHt,  which  it  ia  proved  bad  not  been 
complied  with,  uud  tho  contract  has,  therefore,  been  rendered  inoperative.     It 
muat  be  remembered  that  the  aUtement  ia  not  a  mere  verbal  repreaen^ation  ex-' 
trinaio  and  ooUatoral  to  the  ooutraot,  mere  verbal  explanation  previoua  to  the     ' 
contract,  but,  on  the  contrary,  that  it  forma  part  of  the  contract  itself,  and  that 
aa  a  Court  of  Law  will  only  construe,  no^  reform,  a  policy,  the  oonatruotion  ad- 
verted to  above  in  the  diaouaaion  of  the  queation  of  ropreaentation  givea  to  the 
writton  atatement  the  aignifioant  character  of  a  warranty.    Now  Phili|)B  on  In- 
ance,  No.  64it,<aay8.;'.|t  is  law  that  promissory  ropreaeiiUUona  of  material 
fpte  mad^lllPtefcrred  to  in  the  policy  usually  have  the  effect  of  ezpreas  War- 
ranties, anl  come  under  that  head."    Amould,  p.  490,  aaya,  "  that  the  same 
"  atatement  indeed  whilst  whon  made  verbally  or  in  vrriting  rftshnc*  from  the 
"policy  by  the  broker  to  the  insurer  is  oonatrited  ai  a  positrve  repreaentetion, 
i  and  would  if  written  in  the  face  of  the  policy  in  almoet  ail  eaae«  amount  to 
"  warranty,  the  inaertion  in  the  policy  oaasiog  it  to  be  so  oonstmed,"  and  Ellia 
p.  39,  aaya,  "  it  is  the  practice  of  most  ofieet  to  insert  the  atetement  or  re-  . 
«  preMntetioBT  made  «t  the  time  of  tfeotii^  the  iasbranoe  on  the  body  of  the 
**  poliiiy.    By  thii  means  they  become  a  warranty,  and  prevent  4ueation8  horn 
"  arising  on  thr  subject  of  ttie  materiality  or  immateriaUty  <rf  iha  statementi." 
In  this  tBaae  the  atatement  Wng  written  on  the  policy,  ifrls  for  the  Court  tod*. 
«ide  opoQ  its  1^  bearing  iui  a  waitenty  and  oondilion,  and  upiMi  tho  f«i«r$l 
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0«J»       effect  of  .t«  .non-falfilment  upot.  tfce  right.,  .a*  wWite.  of  the  party  in  f.ult 

on  the  ^nse  and  constmctioM  of  the  oommw  words  »id  phrases  of  the  hn. 

^^IZ  nf  ?^''""  "~'^  •"  P'<*'«d.  Arnodd.  p.  142,  says,  "A  warranty 
in  a  po hoy  of  insurance  in  whatever  form  created  is  a  condition  or  contingeney 
afld  nolcss  performed  there  is  no  6,ntract.  It  is  styj^  a  condition  precedent 
which  means  that  it  .s  perfectly  immaterial  for  what  purpose  the  warranty 

■  4td-!l'.'"l     'i°'  "°"'""*  """•  unM  the  warranty  be  literacy  L. 
phed  with.      Any  direct  or  even  incidental  Jlegation  of  i  fact  relating  to  i 

[rL     «""*  .^  V^  ""??"**  "  warranty. .«  i  is  simply  sufficient,  and  ought 
to  be  sufficient/'  observed  Lord  St.  Leonards,  "  to  avoid  the  policy  that  only  one 
thfng  warri^nted  is  not  true."    In  this  ease  the  stipulatiou -undertakes  for  the 
performance  of  a  future  act,-the  navigating  of  the  « 3tfalatoff"-and  is  there- 
tore  classed  among  promissory  warranties.    The  contract  depend*  upon  the 
event  taking  place  literally,  and  Philips,  at  p.  762,  says, « it  is  held  that  Uie  in- 
;    **»»•«''  f  the  parties  in  a  warranty,  except  as  the  meaning  of  the  words  used,  is 
.     not  to  be  enquired  into.  The  assured  has  chosen  to  rest  his^iaims  against  the 
insurers  on  a  condition  inserted  in  the  contract,  and  whether  the  fact  or  en- 
gagement  which  is  the  subject  of  the  warranty  be  material  to  the  riskor  not 
still  he  must  bring  himself  stricUy  within  that  condition.  The  rigid  construc- 
t»on  put  upon  warranties  in  this  particular  has  perhaps  arisen  in  part  from 
^^  maximaf  of  the  Common  Law,  that  conditions  are  to  be  severely  construed  in 
regard  to  the  party  imposing  them  upon  hunself."    And  Ellfs,  p.  29.  con- 
cludes the  natter  thus:  "Abreachof  warranty  Will  avoid  the  contract.    The 
-    doctrine  of  warranties  has  been  a  more  frequent  subject  of  discussion  in  cases . 
of  mannti  pohcies ;  but,  m  far  as  it  is  applicable  to  the  subject,  that  doctrine 
.      «  of  equal  ^authority  in  cases  of  life  and  fire  insufance.    A  warranty  is  a 
'  stipulation  or  agreement  on  the  part  of  the  insured  in  the  nature  of  a  condition 
•«.precedeBt,and,mJ  applicable  to  fir6  policies,  is  usually  of  an  affirmative  nature 
"  as  that  the  property  injured  is  of  the  nature  described  in  the  policy     A  war- 
«  ranty  being  in  the  nature  of  a  condition  precedent,  it  is  quite  immaterial'  for 
.   with  wha.t  purpose  or  with  what  view  it  is  made ;  but.  being  once  inserted  in  the 
«  policy,  it  becomes  a  binding  contract  on  the  insured ;  and  unless  he  can  show 
that  It  has  been  sfrictly  fulfilled,  he  can  derive  no  benefit  from  the  policy     The 
«  meaningiof  a  warranty  is  to  preclude  all  questions  whether  it  has  been  sub- 
«  stantiall^  complied  with  or  not ;  if  it  be  affirmative,  it  must  be  literally  true  :  if 
"  promissory,  it  must  be  strictly  performed.    The  breach  of  warranty,  therefore, 
consists  either  in  the  falsehood  of  an  affirmatlye^)r  the  non-performance  of  an 
executory  stipulation.  In  either  case  the  policy  is  voTd,  and  whether  the  thin^ 
wan-anted  be  material  or  not,  whether  the  breach  of  it  proceeded  from  fraud; 
negligence,  misinformations,  mistakes  of  an  agent,  or  any  other  cause,  in  con- 
J  sequence  IS  the  same.  With  respect ^pthe  compliance  with  warranties,  there  is 
no  latitude  or  equity.    The  only  question  is,  whether  the  thing  Warranted  has 
takM  place  or  not,  or  be  true  or  not ;  if  not,  the  insurer  is  not  answerable  for  any 
»  loss,  even  though  itdid  not  happen^jn  consequence  of  the  breach  of  the  warranty,'* 
ConsidBring  the  statement  in  the  ppljoy^  to  he  a  waiTai^ty,  th«.  finnrt  i«  >^aa.     - 
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•djudg5  finally  upon  the  moUbn  fum  obstante,  .nd  order  the  judgmwt  to  be^J£* 
.ntored  npon  thewoord  for  the  defendant-,  notwithstanding  the  verSt  in  favo      ^-^"T^* 
9f  the  plaintiff,  with  oosta  against  the  phunUff. 

From  this  judgment  the  present  appeal  was  instituted. 

At  the  argument  before  the  Court  of  Appeals 

i^.i'acjay,  for  appellant,  said  that  a  point  of  praetioe  arose:  Has  the  defen- 
dant.  right  to  move  for  judgment  non  obstante  veredicto,  but  principally  the 
Court  has  to  do  with  the  policy ;  was  there  in  it  an  express  warranty  to  navi-       ' 
gater  j 

He  cited  against  defendant's  right  to  moTe  for  judgmert  «(,«  o6*to«<e  rcr«. 

Acto,  6  Wendell,  p  613 ;  Buller's  N.P,  326  0 ;  Tidd's  Pr,  p.  904  i  2  Hill.  p. 

^6.    He  said  that  Ferguson  and  Qilmour's  case  wipdifierent  from 'the  present: 

there  the  plaintiflf  called  for  judgment,  inscribed,  and  the  dourt  pronounced,  as  T 

Uftad  right ;  but  Grant  never  moved  after  the  verdict.  ,' 

As  to  the  question  of  warranty  in  the  pqlioy,  be  argued  that  the  meaning  of  i 

the  words  of  thu  policy  was  correctly  given  in  the  appellant's  factum ;  that  an     *        ■ 
intention  only  had  been  declared  by  Grant,  which  he  was  at  liberty  to  change. 
(Duer  vol.  2,  p.  707;  Crabbe,  S,n.  vs.  Design,)  that  the  judge  d  quo  had  - 

f^nnd  the  expression  of  intention  in  the  policy  to  be  exchangeable  with  expres- 
Mon  of  warranty,  which  was  unjustifiable;  that  had  the  words  been  even 
stronger,  Grant  might  bejield  not  to  havo^  warranted.  2  Duer  p  664 

He  also  cited  from  the  English  Jurist  of  1858,  new  sertis,  p.  714,  tl.o  case  of 
Wotman  et  alvs  Anchor  Insurance  Company,  and  from  vol.  14  Eng.  L.  and 
^.  Kep.  of  1852-3,  p.  624,  the  case  of  Benham  v.  The  U.  Guarantee  and  Life 
AMurance  Company,  to  show  that  warranties  are  not  presumed  in  such  cases 
and  that  declaration  of  a  course  intended  to  be  pursued  may  not,  however,  be  a 
warranty.  »       >  > 

He  argued  that  if  the  poHcy  was  obscure,  the  conduct  of  Wood,  the  writer  of 
It,  was  a  good  clue  by  which  to  get  at  its  meaning,  and  showed  what  tiie  in- 
surer understood.  After  ttt>  fire  Wood,  writing  to  his  principals,  accounts  for 
the  loss,  states  his  excuses,  the  deceitiTupon  him,  but  not  one  word  of  his  hav- 
ing  been  deceived  by  tho  insured.  He^tatcs  that  the  Company  is  in  for  a  loss  " 
Atalater  stage  he  sends  (W  who  had  furnished  his  particulars  of  loss,  to 
g«t  his  title.  He  signed  thiTt  it  would  have  been  more  natural,  had  there  been 
an  express  warranty,  and  afbreach  of  it,  for  Wood  to  have  written,  « the  Kat 
IS  lost  but  luckily  we  lose  nothing,  for  we  bad  an  express  warranty,  and  it  has 
never  been  complied  with."  '  ~  > 

He  argued  that  GVan<  was  in  no  wise  in  bad  faith, 'that  he  had  declared  an 
intention,  and  had  proved  by  several  witnesses  that  he  had  had  the  intention.  It 
was  also  proved  tiiat,  had  theloat  been  navigating  at  the  date  of  tiie  fire,  it 
would  have  been  at  greater  risk  than  it  Wfis  at  in  the  dock.    He  argued  tiiat  for     -  " 

these  reasons,  and  those  mentioned  in  his-faotum,  the  judgment  complained  of 
should  be  reversed.  i^  . 

.y'fjl^!'.^^^^^^^^*''^^'^^'^  *^**  *^*'"'  ^^  "  ^^'^  policy  wiiw«.>ty  ^ 

III  uulv  thar  «he  Boat  should^navfgate,  but  that  it  should  be  ••  laid  up  for  the 
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u «nt       ^inter  in  a  place  to  be  approved  by  the  Company ; "  that  there  ought  to  be  alrict 
JEta.iMu«nco»'»^n>fetatioa  against  the  insured;  that  the  dook  was  a  hasardoua  plaoe;  that 
"•^•"J'-    intenUon  was  the  least  part  of  the  case  ;  that  every  statement  upon  the  face  of 
the  policy  was  a  warranty,  and  to  be  complied  with  d  peine  de  nullUi ;  that 
here  the  boat  had  been  insured  in  dock,  but  was  never  afterwards  moved  out 
was  never  sot  navigating,  but  lay  in  dook  all  winter,  untU  she  was  burned  in 
jTune;    that  the  approval  of  the  Company  to  her  lying,  during  the  winter 
m  the  dock  had  never  been  obtained;  that  there  had  been  in  this  rospeot 
a  breach  by  appellant,  and  the  insurer,  in  conseq%poe,  was  free,  though  the 
vessel  was  not  burned  during  winter. 

Mackay,  in  reply,  contended  that  the  case  was  not  to  be  viewed  upon  a  mere 
fraction  of  the  description  in  the  policy ;  that  the  words  "  to  be  laid  up  for  the 
winter,"  &c.,  were  not  to  be  disconnected  from  the  others,  but  were  to  be  taken 
with  them,  and  that  the  word  intt^ided  had  much  to  do ;  that  nothing  more 
-  ^f  ^°  promised  as  Ui  the  laying  up  than  as  to  the  navigating;  that  the 

place  where  tha  boat  lay  was  not  disapproved  by  the  Company  at  the  date  of 
the  policy ;  that,  as  the  insured  had  the  right  to  navigate,  it  was  stipWated  for 
such  case  that,  in  tjijtt  event  from  the  condition  of  navigating  she  iSas  to  be 
laid  up  for  the  wintir  in  a  place  to  be  approved  by  the  Company ;  but  \that,  as 
in  this  case  the  boat  had  never  been  set  navigating,  the  operation  of  Wtting 
her  into  quietness,  or  "  laying  her  up,"  had  never  been  necessitated. 
The  Court  of  Appeals  confirmed  the  judgment  of  the  Court  below. 

The  foUowing  are  the  remarks  of  the  Judges : 

V      Aylwin,  J.— The  practice  of  insurance  against  fire,  or  Asturance  terrest\e  is 
comparatively  of  recent  introduction  into  France.     It  was  not  known  in  our  \>ld 
law,  and  therefore  no  writers  upon  it  are  to  be  found  before  Quenault,  whose  be 
upon  the  subject  was  printed  in  1828.    The  law  of  England  was  imitated  a., 
copied  in  France,  and  Quenault  went  bo  far  as  to  append  to  his  treatise  a  trans, 
lation  of  so  much  of  Sergeant  Marshall's  book  as  treats  upon  the  subject  and  of 
the  forms  of  policies  used  in  London.    In  Lower  Canada  insurance  was  put  in 
practice  not  very  Ipg  after  the  conquest  in  1759;  for  many  years  no  cases 
came  before  our  Courts,  as  the  policies  were  underwritten  in  England,  and  the 
companies  could  only  be  sued  there,  but  about  the  beginning  of  this  century 
the  Phoenix  Company  relaxed  their  rule,  and  consented  to  be  sued  in  our  courts, 
and  we  have  had  seveiSal  cases  here.  As  a  matter  of  necessity  the  polides,  which 
were  in  the  English  forU,  were  construed  according  to  the  law  of  England,  and  it 
was  only  about  the  year  1842,  in  the  case  of  Dill  vs.  the  Quebec  Kre  Assurance 
Company,*  that  any  reference  wis  made  to  the  modem  French  books.    Unwil- 
ling, as  I  always  am,  to  resort  to  any  other  system  of  law  than  our  own, 
I  am  yet  constrajned  to  saythat  in  my  opinion  we  have  adopted  the  law  of 
England  upon  this  subject  j  «nd  I  shoiild  deprecate  its  being  set  aside  in  order 
to>adopt  the  modern  French  law.    Supposed  equitable  contideratioos  are  made 
enter  in  France  into  the  oonstruo'tion  of  policies ;  instead  of  a  ripd  oonstmc- 
-,  as  given  in  Bngliind  and  America,  a  latitude  is  given  by  the  French,  in- 
dent with  thef  terms  of  an  aleatory  oontraot  into  which  nothing  per  cequi- 
jllentaia  can  b«/ma^  to  enter. 


*  JtoT.  de  Leg.  U8.  Tomtd 
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The  insuwr  has  .right  to  uj,  non  haDo  intra  fcedera  veni.  In  the  present  case       Gr.B. 
whether  the  words  of  the  policy  deelared  upon,  ''now  lying  in  Tate',  dock,  Man- ^^..i'-^r^^ 
treal^  and  intended  to  navigate  the  St.  Lawrence  and  Lake,  from HanviUon     "^A^" 
to  Quebec,  prmcipdlly  a,  a/reight  boat,  and  to  he  laid  up  for  the  winter  in  a 

P^V  ^PProvedby^thi,  Company,'' oout^iaai,^myoTy,hethe,theyu^^^^ 
tea  f^resentation,  the  fact  that  the  vessel  never  left  the  dock  at  all,  and  was 
borat  there  nearly  a  year  after  the  risk  was  undertaken,  is  decisive  of  the  case. 
I  differ  from  the  leanied  Judge  who  presided  at  the  trial,  and  willingly  subscribe 
to  the  doctrine  laid  down  by  the  other  learned  Judge,  whose  judgmen|  is  now 

under  miew,  and  who  has  bestowed  so  much  labour  on  the  case,  and  ha  treated 
It  with  so  much  ability  that  I  deem  it  unnecessary  to  make  any  addition  what- 
ever to  what  has  been  already  said  upon  this  head.    In  this  case  the  trial  was 
by  a  Ju^r  upon  a  series  of  questions.    The  eighth  question  put  to  the  Jury  was 
unproper^  put;  it  was  for  the  appellant  to  shew  strict  compliance  with  th% 
terms  of  the  poj^nd  this  he  has  signally  failed  to  do.    The  answer  to  the 
eleventh  qu^tio^no  answer  at'all,  and  ought  not  to  have  been  received  by 
the  Uourt,  jmfe#l<l  have  compelled  the  Jury  to  answer  categorically.     The 
question  is, JS^^^fche  plaintiff  prior  to  the  issuing  of  the  policy  declare  or  repre- 
aent  to  defendants  that  the  said  steamer  « Malakoff '    would    and    should 

^navigate  as  aforesaid,  and  be  laid  up  for  the  winter  in  a  place  to  be  approved 
by  detendant,  and  was  the  representation  material,  and  was  it  complied  with  ?  " 

The  answer  as  taken  down  is  "No.  he  conformed  to  the  conditionsof  the  policy."  I  " 

The  question  is  faulty,  the  first  portion  of  it  was  unnecessary,  the  policy  .poke 
for  Itself,  the  materiality  of  the  representation  was  imprWriy  put,  and  three 
distinct  propositiofls  are  jumbled  together,  to  the  secqnd  Tf  which  there  is  no 
reqjonse  at  all     TW  the  verdict  was  bad  there  can  be  no  doubt.  .  I  now  come 
to  he  mode  of  getting  rid  of  it.    The  respondent  simultaneously  made  three 
motions  to  effect  his  purpose,  and  the  Court  gave  him  judgment  non  obstante 
veredicto.    This  is  at  variance  with  the  practise  in  England,  where  but  one 
motion  would  be  receivable,  and  where  it  is  not  competent  for  a  defendant  to 
move  for  judgment  non  obstante  Veredicto.    With  us,  the  mode  of  proceedin^^ 
adopted  by  the  respondent  has  been  so  long  sanctioned  by  the  Court  belo^i^ 
that  It  would  bo  dangerous  to  change  it,  even  supposing  it  to  be  wrong.    It  is 
to  be  observed  that  the  practice  in  England  is  not  fairly  applicable  to  trial  by 
Jury  upon  a  special  case  put  in  the  shape  of  written  questions.    The  verdict  in 
such  oases  is  under  our  law  a  special  verdict ;  the  13th  question,  or  rather  the 
firs  portion  of  ,t,  "  Do  you  find  for  the  plaintiff  or  the  defendants  ?  "  was  impro- 
perly put ;  It  was  for  theO,urt  and  not  for  the  Jury  to  draw  the  legal  inference, 
and  to  determine  in  whose   favor  the  facts  specially  found  were  to  operate. 
This^question.  gives  rise  to  a  general  verdict,  whereas  the  law  intended  to  con- 
fine Jurors  to  a  special  verdict  and  distinct  findings.    By  our  Statute  of  the 
20th  Victoria,  cap.  44,  sect.  42,  if  "  any  portion  of  the  Judge's  chaise  «  ob- 

^  jected  to  by  either  party,  the  Judge  shall,  at  tie  reqpest  of  such  party,  put  such 
portion  of  his  charge  in  jjrriting,  either  at  the  time  of  the  trial  or  as  soon  after 
as  coDvenwntly  may  be,  menUoning  that  It  was  so  objected  to,  and  thenmeh    " 

.  poTHon  of  the  charge, oj,MjnwTitins^hiims»u,ncd  by  ihe^JudgsF^^ 


y 
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come  part  of  the  record  in  the  ca,e.\ 
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Ora.it  Unr^or  the  14th  andflMthViotorio,  cap.  89,  sect.  4,  "  No  bill  of  exceptions 

jEtBainVumnco"  shall  be  filed  at  or  in  reWnoli  to  any  trinl  by  jury,  but  the  Judge  prcsldinir  at 
ComDUy.     (I  onn  <,..»u  t^„i  .1.-11 i .    •  .  ...  v.*^  a" 


"  any  such  trial  shall  make  or  cause  to  be  made,  under  hisr  supervision,  fuUnotQg 
"of  the  verbal  testimony  adduced  at  such  trial  ind  of  all  exceptions  or  objcc- 
"  tions  made  or  taken  at  such  (rial ;  and  such  notes  shall  bo  read  by  the  Judge 
«  or  by  the  Prothonotary  of  the  Court,  at  the  oral  request  of  any  party  to  any 
"such  suit,  preferred  at  any  tirap  during  such  trial,  or  immediately  after  the 
•  "  6loso  thereof,  in  order  that  any  error  or  omission  fotind  therein  may  be  cor- 
"rcctcd  or  supplied ;  the  same  section  of  the  Statute  last  cited  provides  that 
"  a  fair  copy  of  such  notes  shall  bo  made  out  by  the  Prothonotary  or  clerk  of 
"  the  Court,  and,  after  being  certified  by  the  Judge,  shall  be  filed  of  record  in  the 
"  caii$e,  and  shall  in  tctse  of  Appeal  from  the  final  judgment  pronounced  in  any 
"  such  suit  or^action,  be  tran§.mittcd  to  the  Court  of  Appeals,  as  forming  part  of 
"such  reooJ-d,  and  shall  be  considered  for  the  purposes  of  such  appeal  as  forming 
"a  true  record  of  the  evidence  adduced  on  thetriai,mA  of  all  other  proceeding! 
"  mentioned  therein,  anda»  supplying  theplacedf  abmo/exceptions,whe»ever 
"  such  bUl  would  have  been  required,  but  for  the  next  preceding  section."    In 
the  case  of  Casey  &  Goldsmid,  4  Lower  Canhda  Reports,  page  107,  which  was 
'  also  a  case  of  insurance,  the  Court*  below,  upon  the  answers  of  the  jury,  gave 
judgment  in  favour  of  the  defendant.     That  judgment  was  reversed  in  appeal, 
and  judgment  was  entered  up  in  favor  of  the  plaintiff.     I  dissented  from  the 
judgment,  being  of  opinion  that  the  case  should  be  sent  back  again  to  the  jury, 
and  that  the  question  propounded  to  the  jury  should  be  remodelled  and  a  ques-' 
tion  added,  which  seemed  to  me  to  have  been  improperly  omitted.    Since  that 
case  our  Courts  have  constantly  given  judgment  upon  the  record  as  it  stood, 
and  have  never  sent  a  case  to  be  tried  over  again  by  the  jury.    Certainly  the 
object  of  the  Legislature  in  requiring  special  verdicts  upon  a  series  of  questions 
put  to  the  jury  was  to  enable  the  Courts  to  deal  more  readily  With  cases.     The 
jury  system  had  become  an  abuse.    Juries  obstinateljt  peraistcd  four  and  five 
times  over  in  giving  general  verdicts,  in  the  face  of  the  Judge's  charge  and  rul- 
ing in  matter  of  law.    Casey  &  Goldsmid  was-  decided  on  the  14th  January, 
1854 ;  we  have,  therefore,  upwards  of  seven  years  practice,  and  I  will  not  under- 
take now  to  say  that  it  is  a  wrong  one.     It  will  be  for  the  Judicial  Committee 
of  the  Privy  Council  to  determine  whether  the  question  of  practice  can  be  enter- 
tained at  all,  but  no  power  short  of  that  of  the  Court  of  ultimate  resort  can  pro- 
perly undertake  to  alter  the  now  settled  practice,  be  it  good  or  bad. 

MoNDELET,  J.— After  turning  over  in  my  mind  the  clause  of  the  policy  of 
insurance  which  gives  rise  to  the  question  which  is  raised  in  this  cause,  viz.: 
"  was  lying  in  Tate's  Dock  in  Montreal  and  intended  to  navigate  the  St.  Law- 
"  renoe  and  Lakes  from  Hamilton  to  Quebco,  principally  as  a  freight  boat,  and 
**  to  b*  laid  up  for  the  winter  in  a  place  to  be  appointed  by  this  Company," 
I  have  come  to  the  condasion  that  both  the  spirit  and  the  letter  of  tiie  policy 
warrant  the  opinion  that  the  words  "now  lying  "  meant  that  the  Malakoff  was 
in  the  dock' temporarily  only,  and  the  words  "intended  to  navigate"  that  it  was 
the  intention  of  the  insured  and  the  stipulation  in  his  favor  of  the  insurer  that 
the  steamer^waa  insured  with  the  risk  resulting  from  the  navigation  on  the  riycr 
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St.  ha^  rcnco  and  I^akes,  and^  no  other  risks  during  the  Beamn  of  navigation.        cmnt 
As -to    he  wmtcr  ^luartersJhcy  had  to  bo  subjected  to  the  approval  of  the  ip-iKtn.i'.ior.'Bo, 
— --  '  to  Be  laid  up  for  the  winter  in  a  place  to  be  approved  of  by  the  Com- 


Compuy. 


It  ajjpears  to  mo  indcMi.dcnt  of  what  Wjood  says,  that  higher  risks  woufd  have 
been  atjced,  if  it  had  bce^  contemplated  to  leave  the  vessel  in  the  dock;  it  seems 
to  me  tihat  it  is  Aot  roa/onablo  to  suppose,  and  much  less  to  affirm,  that  the  in- 
surers Would  hafve  corisontod  to  run  the  risk  of  insuring  a  vessel  which  the 
owner  Would  bqf  at  Hborty  to  leave  a  wholb  summer  in  a  dock,  surrounded  by 
houses  work-shi)p8,  shingles,  and  boys,  and  all  kinds  and  sorts  of  people  going 
to  and  fro,  &c.  /  r-  r     b     b 

'  It  r(  quires  Uttle  reflection  to  at  once  apprehend  the  difference  in  the  risk  and 
danger  betweefc  navigating  and  leaving  the  vessel  in  the  dock.  On  the  waters 
there  li  a  cojstant  vigilance,  and  care  over  the  boUt,  with  plenty  of  means  of 
counteriictingfthe  fire  and  itfr progress ;  in  the  dock  none,  especially  at  night. 

If  it  was  rot  clearly  intended  that  the  boat  should  be  used  to  navigate,  ho^ 
corner,  the  8|pulation  that  she  was  to  be  taken  for  the  winter  to  a  place  ap- 
proved k)f  bjA^  the  Company  "to  be  laid  up  for  the  winter  in  a  place  to  be 
"  approicd  of  by  the  Company  ?  "    "  To  be  Jaid  up  "  surely  meant  that  she  was  to 
be  removed  frcln.  the  dock.   Is  it  reasonable  to  sa^,  that  at  the  close  of  the  navi- 
Sation,  k  vesselWhich  was  intended  to  navigate  would  be  removed  from  a  dry 
dock  and  be  laidVup  for  the  winter  ?  Surely  not.   I  am  therefore  of  opinion,  that 
the  Court  below /Was  .right  in  its  judgment  in  favor  of  the  defendant  (respon- 
dent) noiiois^yjrt  t^emftWo,  and  in  dismissing  plaintirs  action. 
LAPONltrAiNBi  C.  J.— Action  fond(<e  sur  un  contrat  d'assurance. 
Le  deoiandetir,  proprietaire  du  bateau  h  vapeur  "ie  Malakoff,"  qui  ffttddtruit 
par  le  feu  danyiemois  de  juin  1859,  rdclame  le  montant  de  ra8surance,(£1000.) 
Le  proems  A  dtd  instruit  devant  un  corps  do  jurds  dont  le  verdict  a  accordd 
au  demandeufr  la  fiomme  de  £900.  -  '^  = 

Ce  verdict  a  <5t^  attaqud  par  trois  motions  de  la  part  de  la  ddfenderesse,  la  pre- 

miore  "  podrsuspeVidrele  jugement"  (in  arrest  of  judgment)  "  la  deuxiiime,  pour 

[.demander  dn  nouvku  procds,"  ct  la  Some  pour  jugement  en  favour  de  la  ddfen- 

deresse  "  von  ohsta\ite  veredict6."     Les  trois  motions  ont  et6  faites  le  mfime  jour 

le  20  fdvner  1860  et-paraissent  avoir  dte  faites  dans  I'ordre  ci-dessus  indiqud. 

Jugement  a  dtd  Uononc^  par  la  Cour  de  premiere  instance  sur  Ces  trois  mo- 
tions le  31  mars  1^60.  II  commence  par  debouter  la  ddfenderesse  de  sa  motion 
"  pour  suspendre  le  jugement "  "  in  arrest  of  judgment,"  puis  il  accorde  le  profit  de 
sa  troisKsme  motioi^,  celle  par  laquelle  elle  demandait  jugement  en  sa  faveur  non 
obstante  veredicto  k  ddboute  en  consequence  le  demandeur  de  son  actidn  ;  enfia 
il  rejette  la  deuxiAiie  motion,  cdle-ci  n'dtant  plus  ndcessaire  en  consequence  de 
i  octroi  de  la  motidn  qui  demandait  le  ddboutd  de  Taction. 

C'est  sur  I'appejf  du  demandeur  que  nous  sommes  saisis  de  cette  cause.  Aind 
nous  avons  ii  nousi  occuper,  ee  me  semble,  que  du  bien  ou  mal-jug<5  sur  la  mo- 
tion pour  jugemeiit  non  obstante  veredicto.  '  . 

"  ^I'^^n^  ^.  y'r  ^'°^""|'""^'^>  ^'^  qompagn'e  ddfenderesse  "  do  insure  Benja- 
*;  ain  G*^^^  E(^ttgahwt4osrt)r-dami^pyTt^  the  nmourit  of  84000  .....T^ 
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v..         "  *''*  ■teaniboat  Malakoff  now  lyina;  in  Tato's  Dock,  Montreal,  and  intended  to 
'TcSip.Dy.""  "  "*y'8nt«  the  St.  Lawrence  and  lakes  from  Hamilton  to  (iuebcc,  principally  aa 
,  "  freight  boat,  and  to  bo  laid  up  for  tlio  winter  in  a  plnce  approved  by  this  Com- 

"  pnny,  who  will  not  bo  liable  for  explosions  cither  by  steam  or  gunpowder." 

II  a  it6  adniis  de  la  part  du  demandcur  quo  la  bateau  ik  vapour,  qui  dtait 
dans  le  bassin  do  Tuto  loreque  rassuranco  fat  cffeotuee,  n'en  est  pas  sorti,  et  quo 
c'est  au  mdme  endroit  qu'il  fOt  ddtruit  par  le  feu  I'anndo  suivante.  La  clause 
de  la  police  d'assurance  ei-dessus  cit<5o  "  intended  to  navigate,  &o.,  &o.,"  a  fait  la 
Mao  de  la  troisiime  exception  do  la  di'fendcrcssc,  ct  a  servi  do  motif  au  jugc- 
ment  8ur  la  motion  non  obstante  veredicto.  L'on  a  vu  dans  cette  clause  une  con- 
dition essentiello  stipule  dans  Tintt-rOt  do  la  oompagnic,  une  gafantie  que  lo 
.  demandeur  lui  donnait  quo  do  fait  le  itotwu  i\  vupeur  serait  employ^  A  la  navi- 

gation/ La  ddfenderesse  a  dt«3  jusqu'i  dire  dans  son  exception  que  s'il  eut  dto 
__  ainsi  employee  le  jour  de  i'incendio,  il  n'aurait  pas  ^t^  d^truit  par  le  feu,  et  ello, 
ami^mo  pns  sur  elle  d'affirmer  dans  son  articMlation  de  fuits,  qu'elle  en  fourni- 
rait  la  preuve  I  Comment,  par  quels  moycns,  c'est  ce  <iu'il  no  m'est  pas  donnii 
malheureusement'  do  oomprendre.  .   . 

.  Le  Juge  qui  a  prdsidd  au  precis  dcvant  le  corps  de  jur/?s  n'eat  pas  le  mCma 
qu(r4^1ui  qui  a  rendu  le  jugcment  sur  les  trois  motions,  II  paraitrait  que  M. 
le  Juge  Smith  a  donne  a  laxjlause  dont  il  s'agit  une  interpretation  diffdrente  de 
celle  qui,  a  6l6  oonsaorde  par  lo  jugement.  II  ne  I'a  regardde  que  oomme  con- 
tenant  une  faculty'  que  le  demondeur  stipulait'  pour  lui-m6me,  facultd  dont  i)  ' 
pouTtiit  user  ou  ne  pas  user,  selon  qu'il  le  trouverait  de  son  int^ret.      '  ' 

Je  partage  I'opinion  de  M.le  Juge  Smith. 

L'examen  de  la  pretention  dela  defenderesse  doit  porter  d'abord  sur  une  ques^ 
tion  de  faits.  C'est  celle  du  plus  ou  moins  de  risque  qu'il  pouvait  y  avoir  pour 
I'assureur..  La  Compagnie  I'a  si  bien  compris  qu'ellog  a  pretendu  que  le 
bateau  restant  dans  le  basin  de  Tate,  le  risque  dtait,  pour  elle,  plus  grand  que 
s'il  cut  dt<S  employe  a  navigucr.  C'dtait  lA  un  fait  sur  lequel  le  jury  devait  Ctre 
appeld  a  prononcer,  dans  rhypothdse  oil  la  clause  aurait  pu  devenir,  dans 
I'dvinement,  susceptible  d'avoir  le  sens  que  le  jugement  lui  donne.  Nous  avotra 
sur  ce  point  I'opintc^D  de  la  ddfendcrcsse  elle-memc  qui,  dans  sa  suggestion, 
dcrite,  faite  au  juge,  pgur  arreter  les  questions  qui  devaient  etre  soumises  au  jury 
posa  la  question  suivftnte,  6 :  "  Was  the  said  steamer  exposed  to  greater  risk  and 
dama&e  from  fire  in  the  said  dock  than  if  she  had  been  navigating  in  conform- 
ity with  the  laws  of  4his  Province  respecting  steamboats  and  steamboat  In- 
spection?" 

La  suggestion  a  et(?  adoptde  et  fornjo  la'huiti6me  question  souniise  au  jury  et 
'hk  laquelle  le  jury  A  r^pondu  ndgativement. 

L'eflfet  de  cette  rdponse,  est  d'6ter  i  la  ddfenderesse  tout  prdtcxte  qu'elle  pou- 
vait avoir  A  alldgyer  k  I'appui  de  sa  pretention.  Puisquc,  do  fait,  le  risque 
n;etait  pas  augment^  pour  Tassjureur,  il  dtait  done  indiflTdrent  4  celui-ci  que  le 
bateau  fat  employd  ou  ne  fat  pis  employd  ill  la  navigatmn,  le  bateau  ne  dcvant 
pas  Waviguer  pour  soti  profit.  Ika  contraire,  la  navigation  ne  pouvait  avoir  lieu 
que  daps  I'int^ret  du  demandeur,  si  elle  dut  etre  profitable.  Le  demandeur  en 
.  dtaij'seuMe  juge.    '11  4tail  done  tien  naturcl  qu'il  se  rdservat  la  liberte  de  faire 
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Sol^iri  '        ^T'""  °«'«>«-««"i«^deoeUo  liborW  de  1.  part  d»       «r.„t 

^ta.t  Bubordonnd  A  1  Woioe  de  la  facuiW  que  lo  domajdeur  avait  stipul^o 

L  aMuraDco.a  cu  l.eu  le  30  juiUet  1858.  C'<Stait  dan«  la  aaison  de  1.  navi- 
gation. Auoun  dtflal  n'dtnit  donnd  au  .4emande«ir.  Si  done  la  pretention  de 
b  C,n.pagn.e  dtait  foudde,  il  s'cnsuivrait  que  si  l-S^ndie  avait  euCoTnde- 

assTranl"'        "'""'■°"""' ''  '*"""'"^""''  "'''"™''  P"*'*"  '''  '^'«'*  ^'••'^'^""  ^O" 

The  appellan^ed  for  an  appeal  to  the  Privy  Couneil,  which  was  granted. 

AT    ,       >    .  y'^<^K™«'nt««>nfif«Pod,di8sonUente  the  Chief  Justice 

•wacAoiMfc-^liufiBrfe^appeilaDt.  .  ^ 

■^«*<&  Ritchie,  for  rcsportdont. 

*.  Stuart,  Counsel  for  respondent. 

(B.J.P.) 


/^ 


V 


NoTB._The  following  are  the  lettera  alluded  to  ia  the  J.dirmeiit  nf  Iti.  w-.  « 

Justice  Badglej-,  produced  by  Mr.  Wo,d  at  the  trial  before  the  jj^"    °'  ""  """"^  "" 

Thos.  K.  Brace,  Esq  ^^'"^  '"''''^'"^,'  ^'^*'^^~^' 

T)R4Bq,o   Vi"   ^        u  '         June  27th,  1859. 

VKAB.  Sim-huclosed  you  havo  copy  Policy  9749  on  boat  Malakoff  burnt  on 

^nd-y  .norn.ng  at  one  o'clock  in  Tate's  dock.    She  classes  in  Lak.vll 

♦i  u        .  '        ''''  ""'^  ^""•*"™  "™  "^  *«'"'  '«««J  on  engine  and  boiler 

been,  .nten  .onally  burnt.***!  have  requested  Mr.  Brush  m  the  inspe  th, ' 
^ngineer,  Mr.  M.Ine,  to  survey  the  engine  and  boiler  on  our  behalf.  -  We  mil 
have  to  pa:,,  but  I  will  take  care  that  we  do  not  pay  more  than  we  ought. 
,       '  Yours  very  truly, 

■    o   ■   N  "^  '  (Signed,)        BOBERT  WOOD 

(tlOpy.)  .; ^ 

T»,««  rc  B         »      o       -'  "^"^^^  Insuranob  Company, 

^^Z!tf"""'?"^'^'''    ••  Jolt  2nd.  1869. 

Dear  Sir,-!  wrote  you  on  the  27th  ult.,  with  copy  Policy  Malakoff.  I 
have  since  held  survey  by  Messrs.  Brush  and  M^lne,  Enp'neers,  and  E  Meiiitt 
«h.pbu.lder  and  I  find  that  t|,e  hull  tin.be™  ^ere  rotten!^.nd  t'hat  the'l^at"  d 
to  be  burnt  or  rebuilt.***!  am  collecting  evidence  but  have  hope  of  fixing  tJe 
guilt  on  the  right  parties.***Grant  has  been  with  me  two  or  thr^  ti^rhlt 
him  to  get  his  title  and  have  not  seen  him  since. 

Yours  very  truly,  ,  ^ 

(Signed.)  BOBEKT  WOOD. 

Maokay  &  Austin,  a,t«„»-,  o  i    ,o,« 

T^.i    a  T  t  August  3rd,  1869. 

l>^  SIRS  -I  have  to  acknowledge  your  note  of  the  knd  inst.    Our  policies 

give  60  days  for  the  examination  of  claims.    Within  that  time  Mr.  Giant  will 
,  tw  advised  ybat  we  require.     \  Yww  vwy^traly; 


BOBEBT  WOOD. 
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DE  LA  COUR  DB  CIRCUIT,  DISTRICT  DB  BEAUUARN0I8. 

MONTREAL,  6  8EPTEMBRE  1801. 

Coram  Sir  L.  H.  Lafontaine,  Bart..  Juas-RN  Cnsr,  Atlwin,  J.,  Ddval 

J,  MeRBDITH,  J.,  MONDELET,  (C.)  J.  A.  ' 

No.  30. 
LYiiOll,  Dfmandfur  en  Cour  Itif/rieure, 

Appilanti  , 
•■  ,    .  " 

HAISAVLT,  D^/endeunenffarantietn  CouT /tifirieure, 

Intihb. 

Jug*,-lo.  Qn-ane  rtntt  d-lmmnublo  A  la  ohargo  d'une  rente  ylugire  Mt  iiuopptlble  doi  mOmoi  mo. 

dallMcqu'unA  donation  oii^n'uiw. 

2o.  Quo  (Una  one  telle  venle.  la  prolilblilon  dalitner  pout  etre  vaUbkmoDt  iinpo*«o  A  I'aeqntrenr 

a»ec  clauM  r««olutoire,  en  can  do  contravention.  ' 

3o.  Qu*uno  telle  vento  ou  donation  ontfroune  pent  Sire  r<!ioluo  du  oo^aontoment  mutuel  du  vendeur 

ou  donateur  ot  do  racqii6r<>ur,  *  I'phoontro  det  IHttrAtl  deytiera. 
4o.  Que  cetto  rtnolution  Tolontalre  eat  valable,  A I  'eneontredea  tlo/a,  lora  mime  qu'olle  ne  parait  pat 

avoir  «t6  canii«o  par  I'tvi^nemcnt  prfvu  dana  la  olanae  r««6lutolr«. 
Co.  Qn-une  r^itroceanlon  di,  la  part  de  |-aoi|u«r«ur  on  donatalre,^>iir  bonne  et  valable  eonttdiratiou 

•      a  le  m(>me  eflbt,  A  lYgard  dea  tiera,  qu'una  rAaolutlon  p^nonede  en  Jaatioe. 
«o.  SpteialUer.    Que  rhypotliAquo  cr««o  en  taveur  d'un  tiera p^r  t'acqu«reur  ou  donatalre,  pendant 
aa  poaacaaion,  eat  an«antlp  parcette  rtfaolutlon  Tolontalii,  quolquenon  caua«e  parl'tvinement 
^rjaolutoire,  et  quolque  laite  aoua  fbrme  de  rttroceaalonJpour  bonne  et  valable  oonaidAratioa. 

L'aclkin,  dit  le/actim  de  I'QppcIant,  reposait  Jar  les  faits  suivants : 
Le  20\((6vrier  1864,  un  nonimd  Prosper  RouMer,  reconnut  devoir  au  demon- 
deur,  et  piWit  payer  le  ler  mai  1855,  la  soittm^  de  £39  28.  Od.,  aveo  int^rot 
aprds  ^h^aiW,  et  hypothtkiua  "  une  terre  &  Ini  appartonant  sise  et  situdo  dans 
la  Ume  conctesion  d'Hclenstown,  de  la  seigne^rie  d'AunBold,  duns  la  pj»*ois8e" 
de  St.  TimothW,  de  la  cbutenanoe  de  deux  a^^nts  et  demi  de  laigeur,  sur  une 
longueur  de  viJigt  arpcntk,  bornjSe  en  front  par  le  obemin  de  la  Reine,  en  pro- 
fondeur  par  lesltcrrcu  dii  5eiue  rang  d'llolenstown,  du  cold   Sud-Ouest  par 
Etienne  LefebTi^,  et.Ju  (jote  Nord-Kst  par  Prosper  Routier,  pirc,  avee  une  mui- 
son  dessus  contruite." 
|'">s>-^l  Cctacte  avaitl&t<S  enrdgistrdle  ler  mars  1854. 

Le  ddfendeur/Lapjante,.dtait  poursuivi  hypothc'caircnient  comiue  deteutfcur 
de  cet  imnieublc. 

Sur  cctte  pqfarsuite,  Laplanto  appcla  Louis  HuinauU  en  garantie,  fondant  son 
action  sur  la  tfarantie  rdsuUant  do  la  vcnte,  ()^  ce  dernier  lui  avait  faite  do  I'im- 
meuble  en  question,  par  acte  du  2  septenibre  l857. 

Ainsi  poiirsuivi,  llainault  iiitervint  et  oontesta  ruction  de  I'appelant  sur  le» 
motifs  suiyants : 

Le  20  Juin  1863,  Hainault  etson  dpouse  avaient  vendu'  au  dit  Prosper  Rou- 
tier  I'imiheuble  sus-ddcrit.  Cctte  vente  avait  dtd  faite  it  la  charge  par  le  dit 
Routiei/dc  payer,  fournir  et  livrer  au«  dits  Louis  Hainault  et  son  dpouse,  ou  au 
survivant  d'eux,.  sans  diminution  au  deces  de  I'lin  d'eux,  annuellenienf,  la  juste 
moiti*  de  tous  les  produits  tant  naturels  qu'industriels  de  la  dite  terre,  livrant 
tous/les  grains  battus  et  vannds;  lies  foins  et  autres  produits  en  bonne  saison  et 
en  ^on  ordre.  II  dtait  ddclard,  dans  cet  acte  de  vente,  que  telle  vente  dtait 
faUe  a  telles  conditions,  vu  la  connaissance  particuliore  que  les  vendeurs  avaient 
d^  I'habiletd  de  I'acqudreur,  et  que  telle  vente  dtait  faite  sous  Texpresse  condition 

naJiQWflUe  la  dite  Tcnte  n'eut  nag  cu  licn^  flMflH'flBft"^jeume^urm^ 
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que  mani^ra  que  oe  fftt,  vendre, <»oh«i«er,  ni  in«me  hypotb^qaw  la  dit  immenbl*       ,_„. 
durtnt  I*  vie  dea  dita  Tondeur^  aaoa  le  oonientemeiK  expr^  et  par  Asrit  de  oee     ^ 
derniera ;  et  il  ftit  d<Solard  par  le  dit  aote,  que  a'il  arrivait  que,  nonobaUnt  cetta 
prohibilloD,  raoqu«reur  prit  aur  lui  de  vendre,  tfchanger,  ou  bypoth^uer  le  dit 
fmnieuble,  aana  le  oonaentement  dea  vendeura,  et  de  leur  vivant,  dant  tel  eat  il 
aeraii  loitibU  aux  vemieun  de  reprendre  le  dit  immeuble,  toutoa  lea  auaditea     . 
cbargea  et  oonditiooa  ^Unt  oonaid^rdea  oomnie  le  pru  de  la  jouiaaauoe  du  dit 
immeuble. 

Le24  novembre  1855,  Prosper  Roatter  ritrncida  et  remit,  pocB  valabli 
C0N8IDIBATI0N  auz  dita  L.  Hainault  ct  aon  ^pouae,  I'immeuble  en  qneation,  at 
par  un  autre  acta  du  2  aeptenibre  1857,  oes  derniera  le  veadireat,  pour  valabla 
oonaid^ration,  au  dit  Joa.  Laplanta. 

Aprda  la  relation  de  coa  faito,  I'intim^  Hainault expoae  aea  pr^tentiona  Itfgalea, 
uoua  la  forme  auivante  :  "  I^  dit  L.  Hainault  ^nonoe  comma  propoaltioo  legale 
que  I'bypothdque  donn^  parProaper  Routier  &  O.  Lynob,  eat  nulle  et  de  nul 
■effet,  vu  quo  le  dit  Prosper  Routier  oat  devenu  propridUire  de  oe  bien  aous  la 
condition  ezpresae  qu'il  ne  fourrait  vendre,  ^changer  ni  hypotb^uer  aana  le 
oonaentement  par  ^orit  du  dit  Louia  Hainault  et  aon  Spouse,  qui  n'ont  jamaia 
donn«  un  tel  oonaentement;  qu'en  oona^quenoe  de  oette prohibition,  I'immeuble 
eat  rentri  libre  de  toutea  hypothdquea  eatre  lesmaina  du  dit  Louia  Hainault, au 
jnoyen  du  dit  We  de  rrftroceasion,— prohibition  oonnue  du  dite  O.  Lynch." 

A  oette  d^fen^,  I'appelant  ripondit  en  droit  que  le  d^fendeur  en  garantie, 
reoonnaisaant  aWir  vendu  I'immeuble  k  Prosper  Routier,  il  reoonnaisaait  par  U 
mdme  le  droit  qu'avalt  oe  dernier  de  I'Tiypotbequer ;  que  la  prohibition  d'ali6ner 
«t  hypoth^quer,  telle  qu'all^^e,  Vtait  aana  effet  l^gal  aoua  lea  cinsonatancea  " 
mentionn^ca  dans  rexoeption ;  quo  oette,  prohibition  ^tait  incompatible  aveo  la 
vente  que  Ton  admettait  avoij-eu  lieu ;  que  ai  oette  prohibition  4tait  l4«le,  elle 
aurait  eu  pour  oonsdquenoe  de  laisser  oet  immeuble  aana  propri^Uire  durant  la 
poaaeaaion  de  Routier,  puisque  nl^oe  dernielr,  ni  Hainault  n'auraient  pu  I'ali^ner 
ni  I'bypoth^uer;  qv|a  Hainault  i^ll^guant  lui  mfime  que  Routier  I'avait  r6tro-  - 
c6i6,  pour  valable  consideration,  i]^  affirmait  lui-meme  que  la  ve«te  avait  H6 
parfaite ;  qu'en  aupposant  une  valeiir  queloonque  A  la  prohibition,  elle  ne  pou- 
vait  avoir  d'effet  qu'4  l'<5gard  de  Hkinault  et  aon  dpouse,  et  saulebient  durant 
leur  vie  et  qu'il  n'^tait  pas  au  pouvoiMe  Routier,  de  concert  aveo  Hainault,  <fe 
fruatrer  I'appelant  de  son  hypoth^ue,  kbsi  qn'ila  oroient  avoir  pu  U  feire. 
Par  jugement  du  8  octobre  I860;  la  Cour  Inr<§rieure  a  donnd  gaitt  de  eanae ; 
-  rintim^  Hainault.    Voici  le  r^umtf.deaWotifa  de  oo  jugement :      f 

Contidtrant  que  la  vente  de  HainaultW  Routier  (20  juin  1853)  eat  une  veri- 
table donation  on^reuae,  conte^ant  liberality,  lea  ohaigea  n'etant  que  viagdrea; 
et  que  Hainault  avait  droit  de  atipuler  lalprohibition  d'aliener,  et  que  la  contra- 
▼antion  4  oette  prohibition  a  donnd  ouvikrture  k  I'ezeroice  du  droit  que  Hai- 
nault, a'4tait  reserve  de  fkire  i^soudre  le  dit  aote  de  vente ; 

Canddirant  que  Routier  a  retrocede  eti  lemU  le  dit  immeuble  4  Hainault, 
l^tir  demenrer  qnitte  envers  lui,  et  qu'ainki  le  dit  aote  de  vente  a  ete  aneanti' 
commi  a'il  n'avait  jamais  existe,  par  I'exeroice  da  droit  que  Hainault  a'etait  re- 
jgtvi  de  faire  xiwaAn  Mt  acta  nn  caa  d'alifflaatioB^ 


Con$idirant  que  Lyncfa  n'a  pa  aoqaerir  d'bypothdqae,  *  Tenoontre  de  la  pro- 
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hibition  d'ali^nor  et  li^o  h  r^nolution  du  di^  oote,  ridaultont  do  In  oont^rentl^  il 
.     oetto  prohibition,  et  q Voinoi  il  u'»  pn*  I'liypotlii^quo  qu'il  r<«clanio,  la  Cour  dtJbouto 
■on  notiop. 

La  oUr W  et  In  prtowijon  qui  diatinguent  o«jugomoot  roodunt  plua  maniPeito 
et  fucUo  i  d<$niOfltrer  I'orrQur  lega^g  qu'il  nmancro. 

Sanii  rcohercher  ai  cotte  vente  oontenait  una  lib^ralitd  qui  pouvait  raaaimiler 
t\  uno  donalion,  on  peut  aaiM  danpor,  pour  lo  rdsultot  do  I'examon  den  faiu  et 
da  dr6lt,  raifonner  dana  I'hjrpotlit^ao  dune  donation  purement ^ratuite,  aTeo 
prohibition  d'hypothdquor,  violation  do  la  prohibition  et  r^trooonion  do  la  pro- 
pn6t4;  maia  en  notant  bion  deux oirconNtunoca :  lo.  La  r^lution  eat  volontaire., 
2.  p]lle  a  lieu^;>our  vtilable.  coniiJirah'onjtt  noa  oontme  oonn^qucnoo  do  la  Tiola- 
tion,  o'eal-Adire,  qulolle  n'e«k,paa  oaua^o  par  la olauae  r^lutoire. 

La  question  ainai  pos^  d^montro  quo  le,motir  ddtorminant  dujngement 
repose  sur  une  base  viciouse,  oil  le  fait  a  dii  fitro  perrerti  pour  donner  raiaon  k 
U  eonolusion  du  jugcment.  En  effct  on  part  de  oe  point :  lea  vendeura  ont 
exero*  la  OlausO  r^solutoire  oontenue  dans  lour  vonte,  Nullement,  ils  n'ont  pas 
inSme  soDg^  4  cette  clause ;  ils  n'ont  oi  demands  ni  ezerc^  la  r^solatioD,— ils 
ont  acquis  de  nouveau,  ils  se  sont  fait  rdtroc^der  pour  valable  eontidiration. 

Mais,  dirn-tK)n,  qu'importe  que  la  resolution  soit  volontaire;  qa'impone  qu'ell» 
aoit  faito  pour  valable  comidiration  t 

S'il  n'iuit  pas  question  des  droits  dea  tiers,  i]  n'idkporterait  anoimemeiii  qm 
la  resolution  fQt  Tolontaire  oo  forcie,— et  il  n'y  aurait  pas  de  qawtion  dtfbatta«r. 
devant  les  cours ;  mais  oomme  il  a'agit  ioi  dea  droits" do  oeux  qui  ont  M  ulm. 
gers  aoz  transactions  des  intim^s,  il  est  important  de  savoir  si  oea  dvniert  pou-- 
.voient  a  leur  gr6  disposer  des  inferdts  des  tiers  et  an^antir  d'eus-ra^^s  Thypo- 
thfiquo  de  I'appelant.     Si  Ton  arrivait  &  I'opinion  quj^  pbuvaient,  U  rwterait 
i  savoir  a'ils  I'ont  fait. 

L'appelant  soumet  les  propositions^DtTfntes : 

lo.  Nonobstant  la  prohibitioa  dlijpoth^uer,  I'hypbthdquo  itait  valablemenf 
consenti  et  pbuvoit  Idgalemeiit  exiiter,  tant  qu'elle  n'^tait  pas  d^truite  et  an^an' 
tie  par  les  voiea  l^gales. 

2o.  La  clause  rdsolutoire  no  pent  fitro  exerc^  volontairement,  an  prejudice 
des  tiers;  on  tout  au  moins,  elle  ne  le  peut  que  dans  des  oas  qui  n'existaient 
paa  dans  cette  instance. 

3o.  L'acto  qui  avait  transmis  la  propriety  &  pelpi  qui  •vait  or^*  I'bypothdque 
(Rontier),  n'a  pas  6t6  an^antie  de  manidre  &  entniiner  rextinction  des  charges 
crudes  par  Soutier  durant  sa  possession. 

Les  antorit^s  Baivantes  no  laisseront  aaoun  doute  sur  I'exactitude  de  oes  pro- 
positions. 

L'art.  2126  da  Code  Civil  fran^ais  r^ume  ranoim  droit  en  oes  termes ; 
"  Cenx  qui  n'ont  sar  rimmeabitt  qu'un  droit  suspenda  par  une  condition,  ou 
resoluble  dsns  certains  oas,  ou  sujet  k  resoision,  ne  peuyent  oonsentir  qu'uqo 
hypothdqae  sonmise  aux  mdmes  conditions  ou  4  la  m^me  resoision." 

C«^  implique  <ividemment  que  rhypothdqne  peut  8tre  valablement  consentie. 

PoT^UB,  Obligations,  No.  224,  dit :  "  Une  obligation  oontraot«3  sous  une 
condition  nholutoire  eat  parf^te,  dds  rinstant  du  oontrat."  Done  I'aoqu^ur 
j0ai  una  coaditioa^i'farftttow^eyignifropf i^Ua — "   '"    ' — ~^ 
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U  condition  nfiwlatoira  fait  ooM«r  lo  oontnt,  lorM|a'cllfl  ■'«o<jonipllt:''ni*ii  I« 
foiteile  do  picin  droit?  Nuliomont.  II  f.ut  ««ig„«tioo  dev.nt  lo  juiro  el  hire 
prononoor  U  nullitd.     I'otiiike,  Obllg.  No.  87;j. 

Totii.MER,  T.  fl,  No.  048.  "  L«  propri^,td  «t  U  poiMMion  de  la  ohoao  piM«nt 
m  It  t(»to  de  oolui  qui  •  .cqui.  mur  uno  condition  niwlutoiro :  Id.  No.  BBO 
"  Dane  I'anoionn^  jari.prudonoe  frenfalie,  on  dialioKuait  ontro  lea  condition* 
rdwlmoiroa  cniiuelica  ct  loa  oonditiona  ideolutoiroa  poteaUtivoa.  Lea  ciauaea  par 
esquolloH  ij  «5tuit  convcnu  qu'un  aoto  domourait  nul  ot  r<<iH)lu,  dana  lo  caa  oil 
Tunc  dca  partiea  n'ourait  paa  renipli  aoa  obligation.,  dtaient  oonaiddrfoa  oomme 
•imptomont  oomminatoirea,  etc.,  etc.  Queiica  que  Aiaaont  lea  ezpreaaiona  dont 
lea  oontraotantH  a'iitaiorit  mtiin,  l«(i(r  volonUJ  la  uiieuz  marqudo  dtait  impuiaaante 
I>o»ir  opdror  la  roBolulion  de  ploin  droiu" 

^  „tA0Pi.0N0,  Vente,  No.  69.  "A  I'dgard  doa  conditiona  rtiaolutoirca,  on  aait 

„  q^ee  ne  auai^ndont  paa  la  vcnte  ;  ie  oontrat  eat  pur  et  aimple  dana  aoa  prinoipe 

.  #%it  reoeroir  imniddiatoment  aon  ex<?oution.     qnulcmont  il  peut  Atre  r^aqlu, 

lii^ij  odndition  «e  v(5ritio.    Ain,i  c'eit  U  rUolution  ,cule  qui  <«  trouve  »u,penUue. 

Jtlcpt.  Priviligea  ot  Hjrpot.  No.  4(56-408,  no.  4. 

RiCARB",  Donationa,  T.  2.  p.  101,  No.  5.     "  La  charge  ajout<Se  par  1«  donateur 
a  sa  llbtfralitd,  a  I'effot  do  r^voquer  la  donation,  au  caa  que  la  charge  ne  aoit  paa 
accomplie ;  mai»  elle  ii'empiche pan yw^ la  donation  ne  ioit  pritentement  ex4eulie 
Idem.  Page  104,  No.gi9. 

a:o0i.i;iER,  T.  0,  No.  620.  «  Lo  dibiteur  soua  condition  ^itant  propri<5taire  de 
Kohoao,  en  attendant  Idvdnement,  il  en  pout  disposer  oomme  bon  lui  aemble 
I'alidner,  I'hypothiquer,  etc.  Tout  ce  qu'il  fait  eat  valablo,  si  la  condition  vient 
i\  ddfttillir;  piais  si  olle-a'aooomplit,  tout  co  qu'il  a  fait  ^t  an^anti  ab  initio, 
commos'iln'y  avait  point  cu  d'aiidnation  fuite,  d'hypothique  oonscntie,  etc.] 
parceqtje  le  d»5biteur  sous  condition  n'ayant  qu'uno  propridtd  rdaoluble,  n'a  pu 
oonfdrerplus  dedroitsqu'il  n'en  ayatt  lui-mfimo. 

PoTiiiER,  Traitd  des  hypothdques,  oh.  3,  §  3 :  "  Pour  que  I'eztinetion  du  droit 
do  propri<Jtd  do  celui  qui  a  oonstitu^  lea  hypothiqucfl,  ontraine  I'extinction  des 
hypothdques  qu'il  a  constitudes,  il  faut  quo  cotto  extinction  do  son  droit  de  pro- 
priety arrive  ex  canta  antiqud  et  nccessaria,  o'est-A-dire  que  dds  le  temps  qu'il  a 
constitWJ  I'hypoth^que,  son  droit  do  propridtd  fut  resoluble  tn  aliquum  certum 
ca»um  qui  ab  ip»o  non  pmderat.  Si  au  oont^nire,  celui  qui  a  constitud  I'hypo- 
th6que  ayait  alors  un  droit  de  propridtd  irr6yooable,  ot  que  son  droit  n'ait  ^t^ 
dteint  que  par  quolque  cause  nouvelle  et^emfan^e  de  loti/ait,  cette  extinction 
de  son  droit  de  proprietd  n'entrainera  pas  celle  des  hypothiques  qu'il  a  const!- 
tudes.  Far  example,  lorsque  le  donataire  d'un  heritage  I'a  hypothdqud  la 
rdyooation  de  la  donation,  pour  cause  d'ingratitude,  qui  survient  doprtis,  n'et'eint 
pas  I'hypothiique."  ■ 

On  objectera  peut-fitre  que  la  creation  de  I'hypothAque  est  ioi  I'dvAnement 
rosolutoire.  Nullement:  I'dvdnement  resol^toire  est  la  demande  de  la  resolu- 
tion ;  attendu  que  nuUe  resolution  ne  s'opdre  de  pleia  droit,  sous  notre  systdme. 
Sous  le  droit  romain  mfime,  qui  a  6t£  adopts  par  le  code,  sor  oettematidre  U 
resolution  ne  so  fesait  de  plein  droit  que  lorsque  la  partie  voulait  s'en  pr^yaloir 
PoTHiEB,  Vente,  No.  469 :  "  il  faut  que  le  vendeur  yeuille  user  du  droit  que  Ioi 
dooBe  ce  pseto."  ^ 
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Diinii  oetia  iniinnae,  l«  TontI«ur  n'*  |hi»  ronvi  A  M  pr^vtloir  du  pauto  eoui- 
mi^Miiri'.  MnU  vnynnii  Nil  I'cul  pu,  do  iiianit>r«  i  an^nntir  lea  hj p<)th«V|iu<ii,  mi 
iiio^cn  it'iini)  cimvitiition  voliitttuin*. 

I'oTiiiKft,  V«ntn,  No.  H21I,  eniteifino  (|iifl :  "  Hi  h  cnntrnt  avait  H6  «i<k)uU<  do 
part  rt  d'aiilro,'  In  oonviintiori  par  ln<|Ut>ll«i  lea  parlica  convioridrniont  quo  I'achii- 
t<'iir  ri^lroci^dttriiit  ail  vcrMliitir  /Mii/r  h.  mfmi'  /iri.r  In  ohoMn  vcmluti,  no  aornit  pan 
una  r('>N(>lution  du  ronlrnt  du  vcnto  qui  a  *H^  fiiil  do  cotta  ohtMU ;  oar  il  n'j  n 
pluN  lieu  do  M«  di<i>iat«r  d'un  4ict<t  qui  cxt  oa(idrotn«ht  oonanuimtf.  Coat  pnurquoi 
il  pora  dCi  en  oo  oita  un  nouvcau  proHt  do  v«||(«,  i<t  rii(^riiujrn  aora  acquot  on  la 
porMinno  du  vcndcur  4  qui  il  nM  r(<tr«c{>d(<."  j 

Ici,-)o  contrat  avait  M  oi«<ouUi  do  part  ot  d'nutre,  ot  dnnrle  oua  m6mc  ot^  la 
rt'trncnanion  n'eut  ^tfi  fnlto  quo  pour  lili<<ntr  I'acquftrrur  do  oca  abliKationN 
futun'M,  Hinni  qutt  lit  ju(;;t>iiioiit  I'lMirinv,  on  prt^wnoo  d'un  aotw  qui  dit  lo  oontrniro, 
— dana  ou  oiia  I&  nit^uio  la  r^trncoaaiiin  n'out  pu  <Hro  uho  rimlitiion  du  oontrat. 
Maia  la  rdtroocuion,  dana  notro  caa,  cat  uno  veritable  rente,  faito  pour  valablr 
itmtidirntitm,  ot  lo  prinoipo  do  Pothior  ropnuiao  encore  aveo  plua  d'^oergie  la 
poaaibilitiS  do  In  r^Nolution,  &  l^ii^ard  doa  tiera. 

JiioviHi.,  Uonntion,  T.  ler  Nob.  714,  716,  720,  723,  724,  72B. 
>  IjoracAU :  l)^>guerpiaaonient ;  Liv.  VI.  ob.  3,  N<>.  tt  :  *'  II  Riat  tenir  quo  por  lo 
d^K>i<^i'P>"H*'iiiont  lea  hypoth«)quoH  nc  aont  point  r6aoluoa,  oomme  Maauoro  I'a 
fort  bion  ddoidtf,  ot  lu  ooutum'o  do  la  Mnrube,  art.  180.  Kt  cola  oat  tout  notoiro 
en  notro  unage  ot  pratique.  lin  rainon  eat  tir^o  d'une  tri^a  bolle  th<$<)rio  do  Droit, 
4  savoir  que  quand  la  resolution  ae  fitit  par  una  oauae  ndoeaaairo,  alora  lea 
hypoth^iuoa  oontrnot^^oa  d^'puia  le  oontrnt.aQnt  r^Holuea ;  inaia  quand  olio  so 
fuit  par  la  volont<)  do  cclui  qui  lea  a  contraotdca,  alora  cllea  no  ao  pcuvont  rdsou- 
dro,  afln  qu'il  no  aoit  en  la  puiiwunoo  du  d<$bitour  d'uniortir  rhypothdque  t)uand 
il  voudra  :  qui  est  In  diattnotion  qu'il  Taut,  tcnir  pour  g<ii)(!rnlo  en  toua  loa  ou 
auzquols  ootto  question  pout  <(oheoir." 

Duns  quel  cum  pout-on  dire  quo  lo.  droit  db  I'oohctour  ao  riSsout  ex  cautA 
antiqud  et  mcetmrid  f  , 

■PoTHlER.  Coat.  d'Orldana.  Titro  XX,  No.  B7,  Ied<5tcrmino  commo  suit: 
"  Pour  qu'on  puiiwo  diro  quo  lo  droit  do  I'ttohc^ur  so  rusout  ex  atu$d  antiqud  H 
neccMsarid  il  auffitquo  I'actionmr  Inquello  il  catoontraint  dodelaissorrhdritage, 
aoit  utio  action  ik  lo(|uelio  auciin/ait  </«  I'acheleur,  intervenu  tUpuU  le  contrat, 
n'a  donn<S  liou,  muis  qui  noit  d'un  vice  du  Oontrat  tcl  quo  I'uotion  rcsoisoire." 

TouLi<iER,  T.  3,  "No.  682 :  "  8i  au  liou  d'etre  r<J8olu  par  I'dvinement  d'une 
condition,  ou  par  I'effpt  d'une  rosoision  dont  la  cause  est  inh<$rento  au  contrat,  le 
droit  do  colui  qui  a  constitud  la  scrvitud?  dtnit  rdsolu  par  Ufait  dit  tct  volenti, 
otl  par  suite  d'lin  fait  imputiiblo  ii  lui  soul,  lea  servitudes  contin^oraiont  d'ezistcr 
quand  mOme  ou  aurait  nt<<;lij,'e  d'on  parlor  dana  I'acte  qui  a  opdro  la  mutation 
de  propri^td. 
"  Jje  propri^taire  ne  pout,  par  an  dtSgucrpissoment.volontairc,  privet  un  tiers 
:  d'un  droit  li%itinienient  acquis." 

i^  ' Une  roanidre  pratique  do  a'aaaurer  dcs  oaa  oh  la  resolution  eat  ex  eau$A  anttquA 
i^tneeetMartd,  a'offre  dans  lea  oaa  d«  rdsolutiona  qui  donnaient  lieu  &  un  aeoond 
droit  de  lods  et  ventes^  et  dana  lea  oaa  oh  aotnellem^Dt,  en  IVanoe,  lea  r<Ssolu- 
tiou  dodnent  lieu  &  on  aeoond  droit  d'enr^giatrement  en  faVonr  du  fiac. 
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a  enNgiatrement,  porouoa  par  o  Bbo  donuiii  l7fl«  ....  i  •      '"'""'"'" 

«»1.  inuUl.™™.  rulUpliH.  .^^^,  TX    '•■  ■'"••"°"'  ^  ""'•  «• 

«.f'l'li"""°"'i    ''°-  i^'""™'  »  '  '  "  *'■»'.  -<•  -"  !!«•««  oblig- 

Mwl  on  no  pouttvoir  .uoun  <fgard  A  la  .ilwolutioD  d'uneobllRation  au'un T^i     ' 
eurvoudrait  op<5rcr  dircotomcnt  par  .avoIon»4  «,u!o;  ot  pt  ?„rurtTn^ 

Troplono,  PriviWgcs  ot  Ilypothdquca,  N».  466 

pornit  pas  admiMihln     Po-  ;«  •  ^«r""»  <»«  •      Cetto  opinion  no  mo 

i«ru»  pas  aaniiMiblo.     tar  jo  no  puis  oonoovo  r  qu'uno  diMolution  d«  «,«♦«.» 

l«^X'lL°''Z.™T?"'" ''"■""''"'  <>W»i«»'U  (h..J.fK».4. 
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admise,  par  lui-mSme,  n'eet  pas  tOQt-&-fait  illusoire  dans  la  pratiqae.  II  eat  pro- 
bable  que  Hainault  et  Bontier,  r'Hb  euAsent  h\A  mieilx  renseigo^s  sur  la  loi,  an 
lieu  de  faire  un«  rdtrooeasion  pour  valable  coDBidtiration,  auraieat  cherohd  & 
cohrer  dea  difficultis  et  hjigurer  une  transaction.         -  ^ 

.'  TouLLlEB,  T,  12,  No.  195,  paasanl^  eo  revne  lea  oiroopifianoea  qui  peuvent - 
:dQiuifir  lo  caraotdre  de  preprea  anz  iuimeubles  Vendus  par  I'an  dea  conjoints 
mvant  lemariage,  etqui  lui  reviennent  aprit  lemariage,  dit :  -"Le  ddiBistement 
pur  et  BimpIe'^ODsenti  par  Tacqu^reur,  qui  n'aurait  pas  encore  payd  tout  oa 
.part|B  du  priz  do  Bon  acquisition,  fait  en  faveur  du  conjoint  vendeur,  n'est 
encore/qu'une  resolution  de  la  vente,  que  le  yendeur  pourrait  iailre  pro- 

nonoer  en  justice,  en  vertn  de  Tart.  1184 L'h^ritage  ainai  rentid  est 

done  un  propre  de  communautd  ..7... ...  Si;  aa  lieu  d'un  difisbtement  p^et 

simple,  I'aoqu^reur  ne  codsentait  h  rdsoudre  son  oontrat  j'u«-inoy«iina»#  wiie 
nugmentation  de  prix,  ou  d  de  nouvelles  cQuditiont,  oe  serait  one  veritable  vente 
ou  une  retrocession,  et  I'h^ritage  serait  conquet." 

L'intime  Bouniit  dans  son /actum  les  propositions  suivantes^-^ 

lo.  La  vente  faite  &  Eontier  pairj'intiiue  n'dtait  pas  une  v^te  pure  et  simple 
o'^tait  un  acte  ^ui  participait  de  la  .donation,  il  contenait  une  lib^ralit^  an  profit 
de  Eoutier.  / 

2o.  liWime  etait  en  loi  bien  fondd  a  imposer  jt  Boutier  les  conditions  sous 
lesque)!^  oelui*ci  a  refu  Bon  immenble.  ^ 

3d.  Routior  ayantl^yu  rimmouble'en  question  sons  probibition  de  I'ali^ner 
«t-de  rhypoth^qu^r  sous  peine  d'en  itre  priv<S,  an  cas  ^contravention,  n'a  pu 
valablementF  I'bypoth^uer  aa  profit  de  I'appelant,  et  Thypoth^ue  qu'il  loi  a 
accord^,  ne  pent  avoir  d'e£fet  l^gal. 

.4o.  Boutier  ayant  b|rpoth^qu6  le  bien  dont  il  s'agit,  oontrairement  aux  condi- 
tions  sous  lesquelles  il  ravaltlc^o^  TintimS^  oe  dernier  est  devenn  bien  fondd 
il  rentrer  dans  ce  bibn,  et  pour  y  parv^niHl  n'dtait  pas  tetiu  de  se  pourvoir  par 
action,  il  etait  bien  fond4  4  le  reprendre  paH^^ooession,  comme  il  I'a  fait. 

L'intime  appuyait  ces  propositions  des  autoritds  suivantes : 

Herlin,  Question  de  Droit,  Vo.  Resolution,  §1. 
"       R£p.  Vo.  D^guerpissement,  §  9.  ' 

TOULLIKR,  T.  6,  No.  488.  ^  ,  '        ^       '*~^~— 

"BooiuoN.T.  2,  pp.  160-161.  ^  V     ^  '*  '  •      -      ' 

PCRGOLK,  T.  2,  pp.  479-480-481. 

boMAT,  Liv.  ler,  Tit  10,  Sect.  Ire,  §  10  et  11.  -      --  "  '  \  , 

Jugement :  "  Considering  tbat  there  is  no  error  in  tbH  judgment  appoded 
from,  to  wit:  the  judgment  rendered  by  the  Circuit  Court  for  LoWer  Canada, 
sitting  at  Beauhamois,  on  the  8th  of  October,  1860,  doth  affirm  the  same  with 
costs;  (Judge  C.  Mondelet  dissenting.)" 

Le  dissentiment  de^Spn  Honneur  le  Juge  Daval,  annonc^  sur  le  banc,  a  H6 
eiS^te  retire.  / 

.-.-./  ,  .^ppel  d^boute. 

Jf.  .BrawcAaM<f,  poj^  rappelant.'  , 

Doufre  &  Dao«s?,/<»nfleU  de  I'appelant. 

Leblanc  &  Cassidy,  ^VLt  Vintiaxi. 
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MONTREAL,  STth  NOVSMBBR,  1861. 
^  \  Coram  Monk,  J. 


_--— ^  .*-v.- 


—     -,  Momaofi  in.  The  Grand  Trunk  Railway  Company  of  Canada. 

"'"■  S^'a.^!*"^'"'""'  ""*  •"'•'  "••  ^»"'*  "'"  "«'  ">«"'«  tb.  ««d  to  f  «,  hn.0. 

The  ftcts  of  the  ca«e  will  sufficiently  appear  from  the  ensuing  statement  con- 
densed from  th^  exhaustive  and  elaborate  judRmen^  delivered  in  the  cause  by 
the  Hondrable  Mr.  Justice  Monk.  ' 

This  was  an  action  brought  by  the  plaintiff,  Morrison,  against  the  defend 
ants,  the  Grand  Trunk  Railway  CoBipany  of  Canada,  for  the  objects  adverted 
to  hereafter.  ;  i 

The  plaintiff,  by  his  petition,  sets  up  in  substance  the  following  allegations:- 
Ifaat  under  find  by  virtue  of  the  following  enaotmentP,  12th  Vic,  cap.  29 
«^,  1 ;  14th  and  15tb  Vic,  oip.  73,  8eo8..22  and  24 ;  16th  Vic,  c  39,  sec  4 : 
18th  V.c  cap.  83,  sec  20;  18th  Vic,  oap.  174,  sec.  1,  Nos.  2  and  3,  the 
Province  had,  prior  to  1856,  the  first  charge,  hypothec,  mortgage  and  lien  up- 
on  the  Grami  Trunk  Railway,  and  all  property,  real  pnd  personal,  belonging  to- 
It,  including  rolling  stock,  to  the  amount  of  £3,111,500  sterling.  That  under 
the  Act  19th  and  20th  Vic,  cap.  Ill  (1856),  the  'Company  issued  Prefere^tittl 
Bonds  to  the  amount  of  £2,000,000;  "  the  holders  of  such  bonds  to  Have 
priority  of  claim,  therefor,  over  the  present  first  Hen  of  the  Province."  That 
such  preferential  bondholders  acquired  the  same  charge,  hypothec,  mortgage 
and  hen  as  was  held  by  the  province  prior  to  the  Act  of  1856 ;  that  the  plain- 
tiff became  the  purchaser  of  preferential  bonds  to  the  amount  of  £10,000  stor- 
ing, the  remainder  of  the  bonds  being  outstanding  in  the  hands  of  a  large  num- 
ber of  persons,  many  of  them  unknown  to  plaintiff.  That  the  Company  J0  in 
embarrassed  circumstances  and  largely  indebted:  and  the  rents,  revenues,  tolls 
and  inoome^of  the  railway,  instead  of  being  employed  in  payment  of  interest  on 
the  said  first  preference  bonds,  are  used  for  the  payment  of  tifiprivileged  debte, 
and  that  judgments  to  a  large  amount  have  been  obtained  against  the  Cojppany 
for  debts  posterior  in  privilege  to  that  of  plainUff,  and  that  h^  ia  exposed'  to  the 
loss  of  his  said  debt  and  aeourity.  That  the  half-yearly  interest  on  the  ^d  first 
preference  bonds  of  plaintiff,  which  beoame  due  on  the  Ist  Jply,  1860^  and  Ist 
January  of  1861,  remains  unpaid,  and  one  half-year's  intetest  on  the  whole  £2,- 
000,000  sterlmg.  That  these  preferential  bonds  oonjrtitute  a  firat  privUeged 
debt,  with  a  right  o^  hypotheque  and  nKortgi^  and^iority  ot  claim,  having  a. 
preference  owr  all  the  other  creditors  of  the  ConfjUte^'  witti  a  oluige  and  lien 
upon  the  Boilway  and  the  profita  afld  toUa  thawof,=tta4= ' 
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er.„a--.>„„.  I'L'and'dUthTZ'  M^  "^"  ^  '"^'"•"''  ""'""Se-  and  other  n>lling  «took 

tolls  and  «.v«„nl!  Tfi!  P"*P^'"  '°»"»S«'n«'>t  -"d  ooUeoUon  of  tW 

tolls  and  revenues  of  the  same  ;  and  that  their  security,  as  well  as  that  of  all 

!!wn     r*"'*/"'*  >""»»^«»W«  property  eannot  be  sold  at  sheriff's  sale  nor  It 

l»rt,al  sales  of  separate  portions  of  the  road.     That  the  plaintiff  is  eotird  tJ 

/^ke  proceedings  to  prevent  the  Sale  of  the  road  and  rolling  stock  ^Srhav^ 

,  out  of  the  tolls,  profits  and  revenues  of  the  railway  after,  deduction  of  worTint 

ZT',  .  ""  '""^  •  '''"'''''  °'  '-"-'  »PPO-»«<J  to  work  andln  ^ 
t  IV  1"".  TT^  """'  ""'^  P»^  "^^^  *•'«  tollT,  profits  and  revenurfS 
ttei^^X^:„Sr  ^  -'  '''  P-^--^-  -^<^^  "editors  aceorSSgt 

And  the  plaintiff  prays  by  his  eonclusioDs; 

«5  J;  J*""!*'  '^  '''''"'**  "'"*  ''"•  '^  "  Pr^-'ferentiaUbondholder.  is  entitled  to  a 
firs^hypotheq^ue  n.ortg„ge  and  lien  on  the  railway^  tolls  and  property  of  h 
^mpany,  and  also  upon  all  viaducts,  bridges,  .tation-houses,  depoU  and  oth 
wo  ks.  n.ach.nery.  engines  vessel,,  carriages  and  thingsof  ev;ry  kind  belongin' 
to  the  Co-p.ny  und  to  have  the  railway  and  rolling  stock  and  plant  wo.le3 
and  used  for  the  benefit  of  the  plaintiff  and  the  other  flrsl  preferential  creditors 
of  the  Company,  and  the  rents,  tolls,  profits  and  revenues,  after  deducting  work- 
ing expenses,  applied  to  paymcnf  of.  the  said  interest  and  other  deLts  of  the 
several  classes  of  creditors  according  to  their  rank. 

2.  That  judgulhmt  be  rendered  in  favor  of  plainiiff  for  £636  stg.  for  overdue 
interest  on  his  boQds. 

^:.^''l'*  ^  ^ir^^  !*"'*  "''  '''^'*'- '  ™"'"S  8tock,'and  plant  cannot  and 
ought  not  to  be  sold.at  sheriff's  sale  and  the  creditors  forced  to  rank  upon  the 
proceeds  in  the  ordinary  manner. 

4.  That  the  Court  do  name  a  siquestre  or  receiver,  by  whom  the  railway 
may  hp  worked,  and  the  tolls,  revenues  and  profits  received,  and  the  samcand  net 
promts  thereof  be  returned  into  this  Court,  or  be  applied  and  distributed  in  con- 
|.formity  with  such  orders  as  may  from  timetotime  be  given  by  the  Court,  in 
satisfaction  of  the  said  overdue  interest  and  other  debts  and  demands  due  by  ^ 
the  Company,  and  that  such  siquestre  or  receiver  be  held  and  declared  t©  be 
fjubjept  to  the  order  of  the  Court,  and  to  render  all  proper  accounts 

The^defendant's  plea  to  this  action  is  a  di/ense  au  fonds  en  /aft-general 
issue  of  law  and  fact.  The  evidence  of  the  plaintiff  consists  of^a  numL  of 
.coujmsfyled;  a  copy  of  th^  amalgamation  Hreement ;  copies  of  judgments 
4igam8t  the  Company;  the  depositions  of  Mr.  Elliott.  "  -  "*._»._ 
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man,  Auditor  of  the  Company,  by  which  certain  statements  in  the  Report  of  the     Mormo. 
ComnuMioncrH,  (those  portions  of  the  Report  which  are  to  be  received  in  evi-  Grand  Tru«k 
dencp,  btina:  specified  in  the  written  admisjsion  fyled,)  and  the  answers  of  the  *^"';J[  C»»- 
dcfeuduota  to  interrogatories  sur  faits  et  articles.  "  *""'' 

This  evidence  establishes  the  following  facta :  Ipt.  That  the  plaintiff  is  the 
holder  of  coupons  of  firnt  preference  bonds,  to  the  amount  of  £312  stg.  2nd. 
That  several  largo  jud-mcnts  have  been  obtained  against  the  Company,  and 
■that  it  is  enibirrasscd  and  unable,  out  of  available  rc5r!eHue,.lo.p«^4h»  4BtweB*-" 
npon  its^bondaj^  and^^  Company  are  largo,  and 

|'"lhe  receipts'not  more  than  sufficient  to  pay  working  expenses. 

There  is  no  proof  that  the  plaintiff  is  the  holder  of  any  bonds,  nor  any  con- 
clusive evidence  that  the  Company  is  insolvent. 
The  defbndiint  exai^ined  no  witnesses. 

The  first  question  to  be  considered  is  whether  the  plaintiff,  as.suming  that; 
he  is  a  first  preference  bondholder,  has  or  has  not  the  right  to  have  it  judi-  v 
eially  declared  and  adjudged  by  this  Court  that  he  is  entitled  to  a'first  hypotheque 
mortgage  and  lien  on  the  railway,  tolls  and  property  of  the  Company,  and  also 
upon  all  viaducts,  bridtres,  station-houses,  depots  and  other  works,  machinery, 
engines,  vessels,  carriages  and  things  of  cvrry  kind  belonging  to  the  Company, 
and  to  have  the  railway,  rolling  stock  and  plant  worked  and  used  for  the  bene- 
fit of  tho^luintiff  and  the  other  preferential  creditors  of  the  Company,  and  the 
rents,  tolls,  profits  and  rcvenuis,  after  deducting  Working  expenses  applied  to 
the  payment  of  the  interest  and  other  debts  of  the  several  classes  of  creditors 
according  tu  tligli  rank.  •» 

The  various  statutes  providing  for  the  guarantee  of  the  JProvinee  of  Canada 
-in  favor  of  certain  lines  of  Railway  and  of  the  Grand  Trunk  Railway,  were  referred 
4o  at  length  by  his  Honor,  who  theicaftcr  observed : 

Previous  to  the  passing  of  tfie  Statute  of  1856  the  Province  had,  under  the 
sevenil  guarantees  set  forth  in  various  Statutes,  advanced  to  the  Grand  Trunk 
Railway  Company  the  sum  of  £3,111,500  stg.,  for  which  the  Crown  undoubt- 
edly held  "  the  first  hypothec,  mortgage  and  lien  upon  the  road,  tolls  and  pro- 
"  perty  of  the  Company,  That  is,  as  I  apprehend,  upon  all  viaducts,  bridges,  • 
"  stations,  houses,  depots  and  other  works,  machinery  and  engines,  vessels, 
"carriages  and  things  of  every  kind  which  may  ba  neccssury  or  convenient  to 
"  the  working  or  using  of  any  railway,"  and  upon  all  tolls  arising  therefrom. 

The  hypothec,  mortgage,,  privilege  or  lien  of  the  Province  extended  to  all 
these  objects,  and  the  Provincial  Government  held,  by  express  legislative 
enactment,  these  various  securities  for  the  payment  of  the  different  loans  and 
advances  which  it  had  from  time  to  time  made  to  the  Company.  We  may  no^ 
enquire  whether  the  first  preference  bondholders  have  a  claim  upon  the  "  Rail- 
way "  as  above  defined,  and  also  upon  the  tolls,  superior  to  this  hyyotheo  and 
mortgage,  privilege  or  lien  of  the  Province.  I  am  of  opinion  that  th6  ques- 
tion is  susceptible  of  very  little  .difficulty.  The  Act  19  aud  20  Vic,  Cap.  110,  " 
expressly  enacts  «*  that  the  said  Company  shall  be  authorised  to  issue  preferen- 
"  tial  bonds  to  the  extent  of  £2,000,000  stg.  The  holders  of  such  bonds  to 
"have  priority  of  claim  therefor  over  th»yrc9ent  firat  \\en  of  th<^  Pmyjn^y.  " — : 
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Hallway  Com- 
pany 


Vorriawa  In  strict  legal  technioality,  we  may  be  at  some  losa  to  define  or  olassirj  this 
Giwd  Vunk  BubstitutioD  of  one  creditor  in  the  rights  of  another.  If  desirous  to  find  » 
name  for  it,  we  might  have  some  doubts  whether  we  should  term  it,  a  surren- 
der, transfer,  assignment,  renunoiatiun,  si^rogatioo,  or  merely  a  simple  post- 
ponement :  but  the  language  devoid  of  teohoioal  aeouraey  in  this  respect  is 
anambigaous,  and,  to  my  mind,  its -effect  is.  clearly  beyond  controversy,  assum- 
ing always  that  there  is  nothing  in  the  form^and  language  of  these  first  pre- 
ference.bonds  at  variance  with  this  enactment ;  and  upon  rcibrence  to  the  form 
of  preferentiul  bond  given  Tn  the  plaintiff's  petition  (and  its  correctness  is  not 
disputed  by  .the  defendants,)  we  find  these  wdtds : 

"The  holder  of  this- bond  is  entitled  by  the  Act  of  1856,  under  the  author- 
"  ity  whereof  it  is  based,  to  priority  of  claim  therefor  mfit  the  existing 
^'firtt  lien  of  the  Province  upon  the  undertaking  of  the  Qrand.Trunk  Railway 
"Compaf|^  of  Canada  in  respect  of  the  debt  of  the  Company  to  the  Province." 
This  act  then  places,  as  I  apprehend,  the  first  preference  bondholders  in  pre- 
cisely the  same  position  in  regard  to  "the  Railway,"  and  its  tolls  and  property, 
'as  that  previously  held  for  the  Province  of  Canada.  \{  these  bondholders 
have  not  the  "  first  lien,"  the  Province  hat;  the  contest  for  prio\rity  could  only 
arise  between  the  Government  of  Canada  afid  the  first  preference  bondholder^ 
and  v^ith  this  enactment  before  i.t,  n^^^tiburt  of  justice  would  probably  hesitate 
to  declare  that  "Oanada  has  given  to  the  bondholders'  by  express  legislative 
enactment,  a  "  priority  of  claim  "  for  their  bonds  over  the  "  first  lien  "  of  the 
Pfovince,  and  I  am 'of  opinion  that  this  privilege  is  applicable  to  both  Capitbl 
and  interest.  'By  the  Act  of  1 856,  the  Province  in  effect  subrogated  these 
bondholders,  in  iStI  the  rights  resulting  from  its  "first  lien"  to  the  extent  of 
£2,000,000  st^.  Byihe  Act  of  1857,  it  foregoes,  on  certain  conditions,  all 
inlere$ton  its  claim  of  £3, 11 1,500  stg.  against  the  Company  until  the  earnings 
Tmd  profits  of  the  Company  shall  be  sufficient  to  defray  certain  charges  therein 
specified,  and  among  these  charges  is  the  interest  on  the  first  {ireference  bonds. 
If  the  Acts  of  1856  and  1857  are  to  be  interpreted  together,  the  interpretation, 
I  think,  would  be  in  favour  of  the  first  preference  bondholders.' 
y  I  do  not  therefore  view  this  as  a  contingent  or  conditional  right,  conceded  tot 
these  bondholders,  but  a  privilege,  fi  "  first  lien,"  to  the  extent  of  the  £2,0({0y 
000  stg.  as  clear,  as  absolute,  and  as  itadefeasible  as  that  held  by  the  Province 
of  Canada, itself  previous  to  the  Act  of  1856..  Regarding  this  question  as  one 
of  strict  law,  disposing  of  it  by  a  rigid  ^interpretation  of  a  positive  enactmeDt," 
and  wholly  irrespective  of  the  various  considerations  of  cquityand  good  finith, 
which  naturally  arise  in  connection  with  this  subject,  I  can  come  to,  no  other 
than  this  condlusion  in  regard  to  the  privilege  and  priority  of  claim,  contended 
for  by  the  plaintiff. 

The  Act  of  1858,  22  Vic,  cb.  52,  amends  the  Acts  relating  to  the  Grand 
Trunk  Company,  and  provides  for  the  increase  of  its  capital,  by  preferential 
bonds,  which  sbould  be  deemed  preferential  bonds  undor  the  Act  of  1856,  or' 
by  other  bontls  not  preferential  or  by  mortgi^e,  or  by  the  i^ue  of-  new  shares.' 
'*'  provided  always  (sect  3)  that  nothing  herein  or  hereinafter  dontained;  ahall 
i*  in  any  way  niter,  affect,  postpbn^,  or  prejudice  the  claim  of  the  Provinoe  npoa' 


■l'-. 


•'T^,|^6gNs^S*'^^VCT 


SUPERIOR  GOURT,  1861. 


311 


"  the  said  undertaking,  or  the  bbligations  of  the  Company  towards  the  Provinoe 
"  as  settled  by  the  provisions  of  the  several  Acts  now  in  force  relating  to  the 
"  said  Company." 

.1  «yn  farlhor  of  opinion'  that  this  Act  does  not  iii  any  wayallectlfi* SgSta  oT 
the  first  preference  Bond-holders.  It  i»  eipressly  declared  that  this  Act  shall 
not  in  any  way  alter  or  aifeot  the  claim  of  thePrevin«!7t)r  the  obligation  of 
the  Company  towards  the  Province,  as  settled  by  the  pv/visions  of  the  several 
Acts  then  in  force  relating  to  the  said  Company.'  All  the  provisions  of  the 
previous  Acts  are  left  entire  and  in  full  effect  and  operation,  and,  among  otherN 
those  of  the  Act  of  1856 ;  hence  the  g^tlrantee  therein  secured  to  the  first  pre- 
ference Bond-holers,  is,  in  my  opinion,  untouflhodand  undiminished  directly  or 
i^directIy.  '        .  ^  >^^ 

But,  assuming  this  view  of  the  law  to  be  correct,  is.  it  the  duty  or  is  it 
strictly  within  the  ccn»pet«ntey  of  this  Court,  according  to  our  mode  of  proceed- 
ing,  formally  and  judicially  to  enunciate  a  theoretical  opinion  on  this  subject? 
Is  it  proper  that  I  should,  looking  carefully  into  the  facts  of  this  case,  embody 
such  an  adjudication  in  the  judgment  I  am  about  to  render  ?  I  think  pot,  and 
for  very  many  obvious  reasons,  founded  not  only  upon  principles  of  procedure 
but  of  law.  It  will  be  seen  that  I  have  deiamed  it'my  duty  tooffe'r  the  preced- 
ing remarks  obiter  dieente,  respecting  the  rightsUf  these  first  preference' Bond- 
holders, in  order  that  the  parties  to  this  cnuae  may  understand  that,  in  my  opin- 
ion, It  is  not  by  reason  of  any  doubt  I  entertain  in  regard  to  the  nature  and  extent 
of  therplaintiflPs  rights,  abstractedly  speaking,  but  owing  to  the  impossibility, 
under  cjtcuujstances  of  this  case,  of  the  Court  granting  the  particular  remedy 
he  seeks,  that  I  am  forced  to  refrain  from  granting  the  more  ilhportant  conolu. 
sion  of  his  petition.     The  prayer  of  the  petition  is: 

"That  this  Court  should  declare  and  adjudge  .that  the  said  plaintiff  as  one 
"  of  th*  Erst  preferential  creditors,  is.  entitled  to  a  first  hypothequc,  mortga^ 
•'  and  lien  in  rospect  of  the  said  Bonds  and  securities  upon  the  said  road,  tolla 
'  and  property  of  the  iM  Company,  and  also  upon  iSll  viaducts,  bridges,  station 
"houses,;  depots,  and  other  works,  machinery,  engines,  vessels,  carriages,  and 
"  thipgs  of  cv6ry  kind  belonging  to  the  Company,  and  to  hare  the  said  Rail. 
"  way  and  rolling  stock  and  plant  workel  and  used  for  the  benefit  and  behalf 
"  of  the  said!  plaintiff  and  others,  by  the  preferential  creditors  of  the  Company, 
"and  the  <iaid  rente,  tolls,  profits  and  revenues,  after  deducting  expenses  of 
"  working,  applied  to  the  payment  of'said  interest,  and  othes,  debts  and  demands 
"of  t^e  said  several  classes  of  creditors  of  the  said  Comjjiany,  in  their  proper 
"  a'nd  legal  rank  .and  priority."-        ,  • 

This  prayer  caqnot  be  granted.  ^ ;  *  > 

Inverting  slightly  ,tl»e  order  of  the  petitioner's  conclusions,  passing  for  the 
present  over  the  2n6f  head  of  his  pray^,  and  taking  up  the  third,  °I  find  it 
containied  in  the  following  words :  ,  •  - 

"  That  by  the  said  judgment  it  be  further  declared  and  adjudged  that,  by 
"reason  as  well  of  the  nature  of  the  |roperty  of  the  ^id  railway  and  of  the 
"  said  rolling  stobk,  plarit  and  other  things  as  immeuhlea  pat  destination  and  of 
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"  onditon,  the  aaid  raiiway,  rolling  atoek  ud  plant  oaniidt  bj  law  nor  ought 
"  the  same  to  be  wld  at  Sherifs  aale,  and  the  suid  oredifora  thereof  are  foroed 
"  to  rank  on  the  .monies,  the  proceeds  of  sale  by  opjMMition  a  Jin  de  con$erver  ■» 
*'  usually  done  in  this  Oourt."    In  reference  to  tHis  branch  «f  the  laif,  it  wa* 
contended  at  great  length  by  Mr.  Roberston,  one  of  the  learned  counsel  for  the 
plaintiff,  that  the  remedy  by  ShoriflTs  sale  could  not  reasonably  be  fcpplied  to- 
railroads,  even  if  railroads  could  be  sold  by  the  Sheriff,  for  it  was  erideut'^  that 
purchasers  (ajjudicatairet)  ooyld  not  be  found  for  such  undertakings,  eapeoiully 
for  such  1^  road  as  the  "  Grand  I'runk."     The  interest  of  idl  clasHes  of  oreditQn 
would  be  sacrificed ;  the  Company  would  practically  be  dissolved,  and  public  and 
private  interests  destroyed,  and  the  just  eipcotatiuni)  of  creditors  in  this  contotry 
and  at  home,  founded  on  good  faith  of  the  Provinjse,  be  frustrated.  '    ' 

It  was' true  that,  by  the  oourne  of  practice  in  our  Courts  in  ordinary  cades 
hypothecary  creditors  roust  look  after  their  own  intcrcf't,  and  bid  up  the  pro. 
perty  hypothecated  at  Sheriff's  sale,,  and  afterwards  fyle  their  opposition  a  fi*  ' 
de  conservtr  on  the  moneys  when  returned  into  Court.    Ho  with  creditors, having 
a  privilege  on  moveables,  as  the  landlort^  fiir  rent,  bis  former  right  to  stop  the 
sale  by  opposition  having  been  converted  into  an  opposiiion  a  fin  de  etmtereer, 
A  eriancier  chirographaire  may  sell  the  .immovable  property  of  his  debtw, 
no  matter  how  many  hypothecs  might  attach  to  it,  and  the  Sheriff's  sale  purged 
all    hypothequea.    Since   the  recent  statute,  23    Vic.,  Ch.  &9,  (Consolidated 
Statutes,  L,  C.,  page  338,)  opipoeition  -d  ^m  cQnterver  need  not  be  filed,  ibas<* 
much  08  the  Sheriff  obtains  from  the  A^intrar  a  Cfertifioate  of  all  hypothecs  ^o^ 
ten  years  previoosi  to  the  sal|e,   aiul  rotunrs  it  into  Court  with  the  moneys,  so 
that  the  debts  as  well  as  the  rank  of  ihe/hi/pothecary  creditors  may  be  deter- 
mined on  by  the  Court     Thus  any  oreait^r  who  obtained  a  judgment' might- 
bring  the  debtor'p  property  to  sale.     I^an  immoveable  could  'be  sold  in  part),  a 
creditor  for  ten  pounds  might  bring^to  sale  property  worth  thousands.  If  Wo  have 
only  the  ordinary  remedy  by  Sheriff's  sale,  the  preferential  creditors  ipust  stand 
by  and  see  their  security  taken   from  tlkm  by  judgment  creditors  having  do 
>  pretence  to  privilege  or  lien  ;  or  must  buy  off  the  judgment  creditors^  in  fact, 
piy  all  the  floating  debt  of  the  Company.     Tiiis  could  not  have  been  contem- 
plated by  the  stsftutes,  which,  in  giving  a  "priwil^,"  must^be  held  oa  impliedly 
giving  a  remedy  to  render  such  "privilege"  effectual. 

But  after  mature  dejibehition  I  find  uiyst^f  compelled  to  duelarc  that  I  am  de- 
cidedly against , the  plaintiff  upon  this  point.  There  would  probably  bo  no 
great' temerity  on  the  .part  of  any  individpkl  or  of  atiy  tribunal  in  asaertiug 
that  the  di>>poBal  of  the  Grand  Trunk  Uuilw;ay  by  Sheriff's  sate,  either  in  whole 
or  in  part,  must  be  held  in  the  present  state  of  our  law  it  practical  impossibility. 
Ho  doubt  such  a  proceeding 'would  lead  to  many  of  the  disastrous  conscqoeDOes 
so  clearly  pointed  out  by  the^  plaintiff's  counsel,  but  1  am  bound\to  take  the  law 
as  I  find  it,  aiid,  in  seeking  to  apply  and  enforce  its  dispositions,  I  most  not  ^ 
foatbut  eudt-uvour  to  execute  it  according  to  the  meaning  of  the  Legislature, 
mi  in  Conformity  with  the  settled  practice  of  this  Court,  I  am  therefore  of> 
piniop  that,  under  the  isHi^e  presented  for  my  consideraition  in  this  cause,  I  have 
no  wthority  to  lender  ajadgm^nL^raDting  the  above  couclu  ion  and  prayer  of 
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ihr  potitioocr.  I  do  not  conHtder  tt  within  the  attributes  of  thin  Court  to  render  MomiOB 
*  judgment  oondemning  the  defundonta  to  pny  to  the  plaintiff  a  oortain  Bum  jBr«ndTr«n* 
of  money,  as.  in  a  perRonal  notion,  and  at  the  Mime  t|n)&  to  declare  that  the 
Judgment  of  the.  Court  cannot  by  law  be  enforced  in  t^e  usual  way,  and  this 
would  pra^Ucolly  be  the  effect  M  t  decision  such  as  thutsouRht  by  the  Petitioner 
here.  Ai^nir^m  the  manifest  nnd  direct  excess  of  jurisdiction  which  such  a 
judgment  vould  involve,  it  would  lend  to  no  useful  or  final  result.  I  need  offer 
no  opinion  lipon  the  question  which  was  argued  so  elaboriktely  and  with  auch 
ability  and  learning  whe),her  the  rolling  stocked  plant  of  the  Coawany  bo  or 
be  Dot  immeubleg  par  de$tinii(ton,  though  it  would- not  perhaps  be  difflralt  to  show 
thut,  according  to  our  law  as  we  have  it  from  old  Franco,  thi^^luintiflPs  preten- 
sion in  this  respect  is  unfounded.  Nor  shull  [  formally  4e6ide  whether' the 
Grand  Trunk  Railway  and  property  of  the  Company  can  or  cannot  bo  sold  ia 
wj^olb  or  in  part  by  sheriff's  sole.  It  is  not  necessary  that  I  sliould  give  any 
opinion  upon  these  points.  It. may  bo  scarcely  necessary  toK  remind  the 
experienced  counsel  eqgugcd  in  tliis  ease  thut,  according  to  the  mode  of 
procedure  adopted  before  this  Court,  aa  adjudication  such  os^thnt  prayed  for 
here  eould  only  be  rendered  upon  an  opposrtion  d  Jin  ct annvler  nfton  a 
petition  en  nulliti  de  decrit  or  upon  some  proceeding  equivalent  of  analogous 
to  tbt!«4,  ahd  not  a  priori  as  pruyed  for  by  the  petitioner.  This  part  of  the 
''  {fiaintif 's  eonclasiens  is  therefore  overru^d.     ,  ,  i 

I  proceed  now  to  consider  the  position  submitted,  whether  this  Court  has  the' 

power  to  name  a  aiquestre  or  receiver  tojihg  Grand  TrUnk, Railway  Company, 

and  if  so,  whether  in  this,  instance  the  ORirt  has  good  and  suffioicnt  grounds 

for  the  nomination  of  such  an  offiqcr ;    whether  the  proof  of  record  would: 

Justify  the  Court  in  the  exercise  of  such  authority  ?  > 

On  the  part  of  the  plaintiff  Ji  v^as  CQiiitended  in  argument  that  the  ro|d 
was  inalienable,  thut  the  ordiwlry.  'remedy  which  creditors  hud  against  the 
estate  of  their  debtors  could  not  enure /to  the  plaintiff  who  Was  entitled  to 
anothqr  remedy  at  the  hands  of  the  Court,  and-«eferenoe  was  made' to  Feraud- 
Girand,  Legislation  des  Chemins  de  iff^  f^.  13,  14,  17  and  21 ;  Redfield  on 
Railways,  pp.  579,  589,  590aii4^91  ;  jpulloz,  Reeueil  P^riodique,  1851,  part 3, 
pp.  49  and  50 ;  Dallos,  Reoueil  Pdrio^i^uo,  1851,  part  5,  p.  .78,  No.  8 ;  cose  of 
the  Chemiu'de  Fer  de  Soeauz.  \ 

**  Attendu  que  par  leur  nature  de.voie  pu^ique  les  chemins  de  fer  ne  soot 
point  susoeptibles  de  -proprietd  pr'^^  Qd'il  ensimpossible  en  effet,  d'admettre 
qu'une  telle  Toie  cr^^  pour  Tutilit^  de  tous,  puisse  «e  soumise  aux  m'di^fications 
qui  r^Hultent  de  ventes,  donations,  ezpropriutions,  etc.  Que  la  destruction  -d^- 
Is  moin^re  paroellp  d'un  ohemin  de  fer  dlitrnirait  la  totality  de  |a  voie,  ee  qui 
«ernit  de  la  plus  ^v^dente  opposition  avco  la  oc^atioD  mSme  dn  chomin,'*  etc. 

It  is  so  with  canals:  «  -,     '      ' 

<"  Attendu  que  ces  sortes  d'etablissements  etant  places  dans  le  domaine  publio 
iiont  naturellement  inali^nables  ot  imprescriptibles,  tant  que  la  destination  da 
'ibnds  n'a  pas  ^t^  ligalement  change." 

Prondhon.    Domaine  Publio,  3,  pp.  146,  I 

4.  Asto'the  i|ppointmen(  of  «  liqueitre,  which  was  demanded  by  the  plaiotifff 
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Morrtaon     the  old  French  law  did  not  .peoify  the  oases  where  suoh  ao  oflScer  ahould  be 
«3w«7c"om.  ■PP'""***'-     ^'  *">■  '«'^  ^  tho  disorotlon  of  the  judge. 
•     PM17.     ■"   OriUnoncoof  1007,  Tit,  19,  Arf.  1. 

Th/ modern  Codf,  Art.  19«1,  gpccjflcd  three  olaMcs  of  oaws  In  which  a 
niQVe»tre  might  be  appointed,  but  the  opinion  of  the  best  commentators  wan 
thut  even  the  code  did  not  restrict  the  appointment  to  these  oase^^.  ' 

3  Dolvincourt,  p.  43C,  No,  4. 

L'ahiolo  1901,  n'e«tpu8  restrictif ;  la  Cour  peut  ordonner  lo  s^uestre  ehnquo 
.  fois  qu'cllo  le  jugo  convcnablo  pour  la  suretd  des  parties  ou  la  d<!cisioD  de  la 
.  .  oau»o.  ,. 

The  rules  laid  down  in  the  code  about  the  tiijuestre  do  not  deviate  from  those 
followed  before  the  code,  as  shewn  by  the  diaouwion  of  the  code  in  16  LocnJ  p 
122,  where  it  i^said:  ', 

"  Dans  une  matiiro  oti  les  principcs  sent  poeds  dcpuis  longtemps,,  il  g'agit 

— : non  de  cr<Jer  des  rdglcs,  mais  de  les  rooueillir."       ' 

And  at  p.  141,  Favard  sayn,  "  Vous  n'avcz  remarqud  aucune  disposition 
.  nouvelle,  les  loi»  anciennes  sur  la  matiire  6ont  I'cipresHion  de  la  morale  pu- 
,    blique."  .  "^ 

Under  the  application  of  these  rules,  numer6us  oases  of  the"  appointment  of 
a  tiqutttre  were  to  be  found  both  before  and  nincc  the  code.  Troplong,  "  Du 
d«?p6t  et  du  sdquestro.  No.  2G7.  Dalloz,  Recucil  Pdriodique,  1834,  part  2,  p. 
101,  where  a  siqnestre  was  appointed  to  the  seizure  of  real  and  pirsonal  estiite, 
and  only  maintained  in  appeal  to  the  real  estate  and  the  immeubks  par  dtttl 
nation."  ^^  _  ■^ 

i  9  Poullain  Duparo,  pp.  100, 164.     Dallo.,  Re^ueil  Pdriodique,  1849,  part  4, 

^.   47.     Order,  placing  a  railroad  from  Paris  to  Sceaut  under  a  Biauettre, 
:  •     ■t>»"0V  Rccueil  P^riodiquo,  1862,  parti,  page  272.    Judgmen  shewing  the 
effect  of  the  appointment  of  a  «f'y«c«/rc  of  tbe  railroad  from  Marseilles  to  Avig. 
Ijon,  with  regard  to  the  possession  of  the  Company.     1,  Teulot,  p.  620,  No. 
-    26.-"  Le  K<$questrc  judioiairo  d'un  immeub|B  peut  6tre  notom^  sur  la  demando 
t  des  crdanciers  insorits,  surtput  lorsque  I'immeuble  se  tfouve  eiitre  lea  mains 
d'un  tiers,  a  litre  d'antichr^se.     En  ce  oas,  les  or^anoiers  ont  le  droit  de  nJolamer 
)  le  s&iuestro  soit  pour  la  conservation  de  leur  gage,  soit  pour  que  les  revapus 
^l  Mient  perjut  dans  leur  interet."     .T.  Pal.  Boui^s  8  mars  1822,  5  Da|lo«S 
,  Jurisprudence  du  Royaume.     Vo.  DdpOt  and  S«;(luc8tre,  p.  78. 

Several  cases  were  then  cited  in  which  siquestreB  had  been  appointed  by  the 
Courts  x^  the  District  of  Montreal.  The  first  was  that  of  De,  JiivQre,  v.  Ayer, 
No.  1206,  judgment  of  6th  April,  1825,  and  204h  Feb.,  1826.  In  this  ease  a 
tiquettre  waS  appointed  to  take  possession  of  a  land  claimed  by  a  petitory  action, 
80  that  no  waste  should  be  committed  pending  the  action  by  the  defendant, 
who  was  nevertheless  maintained  in  the  possession  of  a  mill  erected  on  the  pro- 
perty. Fabre  dit  Mont/en^ant  y.  Chevalier.  \  Judgment  rendered  in  May,  1845. 
Where,  on  the  suggestion  of  experts  named  in  the  case,  a  «e}ue«<re  was  appoibt- 
ed  with  special  power  to  lease  the  HSpetty  of  which  ihe  defendant  had  only 
the  usufruct,  tnd  to  hand  over  a  portion  of  the  proceeds  to  the  plaintiff  in 
•   fleduction  of  her  claim,  and  the  remainder  to  the  defendant  for  his  support. 
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Hart  V.  Mo1toi>,  27th   May,  PSI,  wai(  then  ^ tod  Where 
noniod  to  rooolve  an  o«Ut«  given  w»  by  cieputoB^  and  d w\l  tH^ropertj  and  om»4''ft«nk 
carry  out  the  provisiun*  of  the  ^1  i"  Th<^  u4or  of  «Ao  Court,  to  grant  the  "^''JS/"*' 
remedy  aouRht  for  by  the  plain tiff|prait  indiu^tuble.     Tlie  Superior  Court  had 
all  the  judicial  powers  of  the  old  JfrenoUGourta,  naiilely,  of  the  Con»eU  Su- 
j)4rieure  of  Quebec.     It  waa  bwind  io^ro^der  suoli  judgnicnUi  between  thejpar- 
ties  as  would  meet  the  juHtioe  and  ^M  of  the  cose  ;/it  was  not  bound  to  any 
particular  form  of  remedy, ^  as  ^14  M  se^n  by  a  paisage  from  Xigou,  which 
was  cited.     '  ,./-  -•„'  /       ,  /  "  ■"     ,  ' 

,  In  the  case  bcfoi^  tlie  GoiliJ^  ^  whs  submitted  tl/at  from  the  naturi^^  extent 
and  situation  of  the  property  of  the/defendants,  as  from  the  vurioufpubfto  and 
jprivate  intcresU  connected  with  i^  the  ijem6dy  soAght  for  should  W  granted. 
The  ordinary  remedy  of  selling  the  property  at  sHeriflTs  sail)  could  not  b^  ap-  , 

plied ;  if  it  were,  it  would  rosuh  in  the  Uter  ruiii  of  all  interests  opncernad, 
The  appointment  of  a  ^iguetM,  the  poWers  an*  duties  of  whom  :would  tti^;.  \ 
similur  td  those  of  a  receiver  inj. England,  jwas  the/ only  adequate  ^medy  which  \v 
could  be  applied.  ^It  would  protect  the  rigjhtsof  iJll  parties,  seciiro  the  *dceod»Vs\ 
of  the  road  to  the  creditors  entitled  to  tho|n,  andibarry  out  the  int»ntio^f  the      V\ 
Lylature.  j  J  *f '-     'j  t-V  ^  J . 

On  the  other  band,  the  defendants  by ;their  •Oounsol  contend  apon^fH*  fol-  ^'^"^ 
lowing  argument8'«ad  authorities  that  no  such  offlcer  as  a  tiqucsirg  oryecijiver'^'^^^"-  " 
could  be  named  by  this  'Court  to  the  Oraqd  Trunk  Railway  Company  :^- 

"  Le  i6que»tre  est  uno  persoiine  ohoisiaf  par  le  juge)ou  d'office,  ou  aur  l»l»omi- 

"  nation  des  parties,  pour  rogir  ct  gouv^rner  une  choie  contetitieuie  ot  pour  en 

"  peroevoir  les   fruito  et  rovenus,   lottiqu'elle  consist^ en  quelquo  jouissanoe 

^  "  jusqu'A  ce  qu'il  i|it  M  t6g\6  ik  quiijette  cjiose  doit  a^artonlr."  -r  1  Joiu$e 

iur  rOrd.  1667,  ri|  19,  Introduction'. 

"  Bornier  defines  the  s^jues^re  to  bo  ''un  oommissiol^ire  rfonvepu  par  los 
"  parties  on  noinmS  d'oiffice  par  l/ juge,  pour  r^gir  et  AveiHe^iles  choses 
"  pendant  le  procis."—rAnc,  Denidart.  Siquestre.  '\/     ^    '' 

^'  %uc«W— Ce  inot  se  dit,  tabtde  la  consignation  <f  une  chose  litigims^,~m 
"  main  Ueroe,  pour  la,od|««rv«r  ^  qui  elle  appartient,  que  de  la  personne  lydme 
"  i  laqiielle  le  drfpot'est  co0fi6."/-G'uyo<  S^.  Vo.  Siqueitre. 

/'  Le  8*que8tre,Do  la  ^juestration,  est  la  remise  qui  est  faite,  en  vertu  d'un 

"judgement  &  one  tierce  plerspnne,  de  la  possession  <rm  hMtage  eontesti  entre 

"  detud  parties,  ou  commiin.^ntr'elles,  d  la  charge  de  la  restituer  a  celle  4es 

.  "  ditix  parties  d  qui  le  jiige  ordonnera  qu'il  aoit  restitu6."— P<><Aicr,  /Voc. 

avile,  chap.  3,  art:  2,  §1^  p,  108.    9  PouUain  du  Pare,  p.  160. 

"  Le  B^nestre  judiciaii^  est  le  d(5p6t  dune  chose  Utigieuse  ordonn^  par  jus- 
"  tioe."'-3  Zacharias,  p.  119. 

"  Le  oaractdre  distinctif  du  s^questre,  o'est  que  la  chose  qui  en  est  I'objet  soit 
"  <' litigieuse."— 6 Duver^"^  p.  688.  .  ' 

"  Le  E^questre  judieiaire  suppose,  dans  Texaotitude  du  mot,  que  la  chose  m 
,*'  on  d^p6t  par>utoritd  de  justice  est  Htlgieuse."— TVopfon^,  206. 

"  II  supped  nicessairement  une  contestation  sur  une  chose  dont  la  propritftj 
-"  on  h  poaaeasion  e»t  dispute  par  deux  on  plusieurg  peraonnes:    Ccst  ponrquoi 
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0M.O1I     „  ^^^  dlidt-  Sequtatratio  est  dejmitum  rei  non  ci{lu$que,  aed  litigioaa."— 
MMf:t/"'l  Troplong,  Dip.  ef  Siq..iio.  248. 


ftaj. 


Judicial  acquMtration  woa  only  orJoreJ  in  old  Franor,  upon  the  reqniiiition  of 
parlien,  in  ounm  whore  the  propriotonLip  or  poNMOitition  of  real  pro|M)rty  wu  in 
diapute. 

"C'wit  duDi  lea  motlt^rea  poaaeaaoirca  qu'il'y  a  plua  ordinuireniont  lieu  au 

" "  a^qucatro  ;  par  ezeuiple,  ai  apr^a  I'inatruetioo  do  lu  oompluinto,  I«  jiige  trouvo 

"  quo  I'ufno  dea  pnrtioa  n'u  plun  prouvd  m  poenuNMon  quo  I'uutro,  il  ordonno  quo 

"  It-aportioB  inatruiront  au  pdtitoiro,  et  qu'on  uttvudunt  lu  poaavwiou  ecra8<5quc8- 

"  tiio ;  le  B^queatre  eat  on  co  oaa  ordonnd  d'offico." 

"  Quolqucfoia  lo  juno  I'ordonno  aur  In  douiando  de  I'uno  dea  partiea,  comnie 
"aur  uno  ooiuplaiuto,  lorB<|uo  lo  prtwia  pcut  flfre  long." — Tit.  10,  art.  2 

"On  ordonno  auaai  quclquefoia  lo  i^jucatre  aur  la  domande  de  I'uno  dcs  par- 
"  tiej  en  njati<'ro  do  partugodo  aucceaaion  ou  dc  ouuiniunautd ;  en  attendant  que 
"  le  purtige  aoit  fuit,  lorm|u'il  y  a  doa  conteNtutiona  qui  le  retardent,  ct  pour 
"  pr<<Tenir  collca  quo  la  jouiaaapoe  pirindlvis  pourruit  ouuscr."— i*o/A<>r,  /Vw;, 
Civ.,chap.9,art.2,§l,f.m. 

"  Lea  a^questroa  ne  peuvcnt  fitrea  nomrfidt  qu'en  oonnaiaaanco  de  cause,  et 
"  loraqu'il  no  parait  paa  loquello  dea  partica  a  lo  droit  ou  la  poH8c».ion  lu  plua  ap- 
"  paronte.  Claude  Le  Brun,  cb  aon  liv^  dea  ProcOs  Civila  et  Criiuincla,  liv.  3, 
''  upporte  quatre  caa  auiquela  on  ordonno  coinmun^uent  lo  aoqueHtre ;  le  pre- 
"  niier,  ai  les  preuvea  d(;a  partjea  aont'  dgalea ;  le^afcond,  a'il  est  qucation  de  la 
"  poaaoRHion  d'une  h6r<$dit6  qui  consiKto  en  nicublc/pr^icux  et  de  grande  valour ; 
"  lo  troisiime,  a'il  s'agit  do  la  possesaion  d'un  ^nc-ficc,  dont  lea  fruits  sont  tola 
"\ne  Tune  ni  I'uutro  despurtiea  n'eat  capable  d^jn  rdpondro;  le  quulridiue,  a'il  7 
"a  lieu  4  craindre  que  lea  ffartiea  n'en  vion^out  aux  muina  pour  la  Icveo  doa 
"  fruita,  ou  jouiaaunce  de  la  chose  contentiei^."— /</.  p.  109. 

"  On  I'ordonno  (the  Bi^queatre)  &  la  riWuiaition  dea  parties,  loiaqu'il  j  a  plu. 
•'  aioun  prdtendans  droit  k  la  propri^t^  d^ne  clioac,  sans  quel'un  ni  I'uutre  uit  la/ 
"  possession  annulc  en  sa  favour." 

Gujot,  ^<fp.  vo.  ^equcstre.  /  *• 

"  Le  siquestre  n'a  lieu  quo  quandll  7  a  d^bat  et  oontcatutioit  ciitre  lea  parties, 
"touchant  la. phase  qu'on  donne  e^  garde." 

"  Ferridre,  Diet,  do  Droit,  vo.  ^dq  estrc,  p.  916,"  / 

"  Si  le  d(?tcnteur  d'un  immeuble  rdclam^  lo  degruduit  Afri*  la  demande  pour 
"pr^judioier  au  r^claimint,  oeiui-oi  pourruit  fuird  lea  actcs  ndcettBairc^  pour  Ten 
«  empSoher,  v.  g.  deniandcr  qiie  I'ji&ineublc  aoit  s^questr^,  etc"  .  // 

Pigcau,  Proc.  Civ.  liv.  2/ part  I,  tit.  2,  chap.  4,  p.  114,  also  p/ilQ. 

*'  Tel  est  celui  oik  un  hntnine  centre  qui  Ton  reclame  on  bieo, /o  degrade :  01 
"  ordonno  le  E^questie  de  ce  Men  rt»  attendant  la  diciaionde  la/contestatim." 
.  Id.  liv.  2,  part3,  tit.'if,  «l»np.2,  p.  387.  .    /  ' 

^  "  Le.juge  ne  peut  ordonner  Ic  s^questre  (iue  duns  l-s  circtinatunccB  oA  Ic^loi 
"Ttf  autdriseformellement" 

*' ,  3  Zucbarise,  p.  119,  note  2.    -' 
;    "  Le  8<^qucstre  v^  doit  6|ie  orJonn4  que  pour  cause  de.Mcessiti  abaobte. 
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"Mr  il  OD  rtiuIU)  toujoura  ime  afttinte  porth  uu  JroU  J§  yropriM  ou  depot- 
"wMion."    Teulet,  CocIm  Frsn^uiH,  i^rt.  15)6 1,  p,  6'JiO. 

"  La  nomination  d'lAi  idtfucstre  Judioiuiro  uu  lieu  qu'on  cmm  Jo  IIiIihj."  Dulloi 
R.  P.  (1825),  part  3.  p.  8:J0.  \  *^ 

I(|.  (1827),  port  2,  p.  106.  J      <• 

"  II  n'jr  a  pas  iiuu  »u  i^yucBtro  autoriyi  pur  I'urticle  lOCl,  Cud.  Civ.  loroqu'il 
"  n'oiinte  plua  de  lilljjc,  olo."  .  ^* 

Id.  (1861),  part  1,  p.  2«9,  also  p.  272. 

"Tlio  remedy  of  ncquoBtrm ion,  being  a  ri-<.rou8  one,  oinnot  be  eitcndcd  bj 
"  impiioation  to  chhos  not  contump^tud  by  l\fv  luw  luukor." 
9  LouiHiana  An  Ucpr  p.  63G.  •     ' 

"  Sc<|uc8titttion  and  other  oon«crvutory  rL-mcdiea  by  which  the  property  of  a 
"  party  l»  wrciOid  froip  hit  poMcwion  and  taken  into  tlie  ouxtody  of  the  law  be- 
"  fore  judgment,  &o.,  are  extraordinary  and  rigoroua,  and  hence  tbo  dootrint 
•«  baa  been  uniform  that  thoy  are  to  bo  atrietly  ob»erved  that  the  requiaitei  of 
"  law  muHt  be  obaorved  oo  puin  of  nullity." 
Id.  ?ol.  4,  p.  466. 

"  A  Beque8tratit)n  will  be  allowed  onljf  uhcn  tlit.party  it  dearly  entitled  to 
Id.  Tol.  2,  p.  961.  / 

If  the  remedy  of  aequostration  ha4boen  applioablo  under  the  old  Frenoji  low 
to  the  property  of  a  oorporation  at  thAnstunoQ  of  an  hypothecary  ereditoW  oooie 
ooaea  in  which  it  had  been  made  available  would  doubtlum  be  found  i/ booka^ 
for  although  the  rallwoya  are  modern  inventions,  corporations,  pommcroial,^ 
literary  and  religiouc,  wcrtf  always  wdl  known.  N5  such  case  had  been  cited, 
and  the  cases  in  wliicli  the  tiquetire  waa  acoUatowcd  to  be  ordered  bear  no  an- 
alogy to  the  present.     ''  k  ^  ,  7 

Under  iiie  modern  French  coda  there  are^threo  ombos  in  whiob  •  tejurs^re 
may  be  named  :  via :— La  justice  pent  ordonner  les^uaatre  :    ■  '  f-  - 

1.  Dos  meubles  saisis  Pur  un  d^biteuf  J  -    /  . 

2.  D'un  immeuble  ou  d'uue  chose  mobiliire  dont  la  propri^l^  ou  la  posses- 
aion  est  litigicusc; 

3.  Des  ohoses  qu'un  di^bitcur  offre  pour  sa  liberation. 
The  second  case  is  "  &  proprcment  purler,  le  cos  du  sequettre  judietaire." 

Troplong,  Ddpot  and  S^^testre,  No.  288-289.      . 

The  authors  are  divided  in  opinion  as  to  whelhcr  this  article  is  to  be  taken 
as  limitat!/  or  merely  indieiitif.  Delvinoourt  is  of  opinion  that  it  is  not  re$trie- 
iif,  while  DalloE  and  Troplbng  are  of  a  contrary  opinion.  (Belvincour^  Qode 
Annote  p.  ind  Troplong,  Bdp.  and  S^questro,  p.  206  and  seq.).  WhioTiever 
of  these  opinions  moy  be  entitled  to  the  most  respect,  it  wu.certain  that  the 
Courts  in  modern  France  bad  never  ezte;ided  the  remedy  of  sequestration 
to  th*  property  of  corporations.  •  It  is  true  that  railwap  have  been  put  mn» 
uquettre,  but  it  has  invariably  been  done  &y  the  direct  deprek  of  iU  Government^ 
no  doubt  nnder  the  sanction  of  l^slative  enactmefitsr  ISome  cases  of  the 
sequestration  of  railway  property  in  Franoe.were  oitM  bj  plautiffs  oonnsel 
in  support  of  their  argument  iAak  the  Coarta  of  Lower  Canada  have  n  right  to 
equestrate  th^  property  of  oii^rporationa  at  the  instance  of  bypotheeaiyflreditora, 

'•  '■,■" '-•"      •       "      ! :.?,—. .^a  ,.- J 


)tMtti*a 

Urand  rrank 
liallway  CM» 


/ 


arTfr*^^' 


8S4 


(■<■ 


SUPRRr^R  COURT,  I86I. 


Morrimn 

;)r»n4  Triinli 
lull  my  (urn 

UMIJ'. 


r 


/ 


liii  it  »u  <»ntond04;bjr  <Uadaal'i  mmmI|IImI  Umm  «mm  fir  fVoa  MUb- 
l«hing  luoh  •  <J<K)trin«  go  to  ■how  that  In  f  wno«i,  I^inlatiTo  or  Kinoutire 
•eHon  liincccwinry  to  th«  attainment  of  nuoh  an  object.  Th«  inatanona  of  tha 
iN..,uoiilfimon  of  railwajra  in  niodom  Frano«  tro  the  following  aa  found  in  the 
^Jfateuoil'  IVri<HlJi|uo  «Je  Dolloa: 

The  Riitlway-  Ilordogui  U  Tenia  (1848),  pnrt  4,  p.  192. 
'     The  Railway-Mara^illea  to  Avi«non,  part  (IH-W)  4,  p.  2,  both  aeqaoatrated 
hji  iht  GovemmtHt  aa  la  evident  from   tlio  c.niMioncenmnt  of  the  arrtti  or 
deorooa  ordering  the  aoqumration,  which  ia  aa  fullowa .  "  U  PriiHidttot  da  con- 
Mil,  charge  dii  |)ouvoir  eidoutif,  eto. 

Tlic  acqucatrution  of  thia  lotter  rnllway  (a  r^fwrrwl  to  by  the  Cour  (UGatM- 
iion  aa  having  been  the  act  of  tlio  Oovt-rnnient.  liulioi  11.  V.  (1882),  p.  272. 
The  other  inatanoe  U  the  acquealrutittn  of  the  raifway  from  I'uria  to'  Hooaui 
(oiled  by  (naintiff'H  cohiitcI).  TIiIh  waa  nlao  the  direct  act  of  the  Goverorooot, 
the  decree  coiHtnonqing  "  L«  I'l^ident  de  In  IWpublique,  eto.  Oalloi  A  p' 
.  (184fl),part4,  p.  47. 

Bcaid^  in  all  thoao  oaHca  the  acquoatraiiona  were  ordered  at  the  eiprcaa  in 
•tanoo-ond  request  of  the  railway  coinpiiny'and  not  againat  their  wlll.\ 

No  authority  to  the  contrary  having  been  cited  by  the  plaintiflri  oounaci, 
the  dnfundanU  oonUndod  that  the  judicial  aeqiieatration  of  the  property  of  a 
eorporation  at  the  inatanoe  of  an  hypothecary  creditor  is  upknown  both  to  the 
law  of  Ijower  Ciinodo  and  to  the  law  of  modern  Franco. 

Ai  to  the  powers  of  this  Court  it  wua  argued  that  tha  juriadiution  of  the 
Superior  Court  over  b«>dieB  politic  ond  corporate  within  Lower  Canada  ia  given 
by  the  4th  Section  of  Cup.  78,  Conaol.  Stat  of  Lower  Canada  (p.  667),  which  - 
provides  that  such  bodioa  "  ahall  bo  aubjoctl  to  the  superintending  and  roforming 
♦'  power,  order  and  control  of  tlie  SupoHor  Court  and  of  the  Judges  thereof 
"  in  such  sort,  manner  and  form  aa  by  llo  provided."  The  legal  remedies  liera 
contemplated  in  respect  of  corpOrotioos/are  "provided"  by  the  88th  Chapter 
of  the  Consolidated  Stotutes  of  L.  C.  (b.  821).  The  remedy  of  Mandamus  is 
given  by  Section  11.  The  writ  of  Prohibition  is  provided  for  by  Section  1  of 
Cap.  89.  In  case  a  oorporotion  has  forfeited  its  rights,  privileges  and  fV-anohises, 
by  the  judgment  dooluring  such  forfeiture,  a  curator  is  to  be  appwinted  to  the 
pro|>orty  of  the  corjwration  (Cap.  88,  Sec.  10).  The  extraordinary  remedy  of 
aacquettre  is  nowhere  spoken  of,  and/it  is  not  '•  by  law  provided  "  as  opplioable 
to  the  property  of  m  corporation  vfWoh  has  not  been  ousted  of  its  corporate 
rights.  -I 

The  plfiintiff  it  was  said  had  entiitely  failed  to  show  that  any  necessity  existed 
for  the  aipplioation  of  the  harsh  slid  extraordinary  remedy  which  he  asks  in 
praying  for  a  sequestre.  If  he  had  sacoeoded  in  making  good  his  right  in  law  to 
that  part  of  his  concltvuon,  it  woi^d  still  have  been  incumbent  upon  him  to 
prove  a  state  of  facts  iniperativoly  calling  for  the  appointment  of  a  aequestre 
or  receiver,  and  that  such  nominajHon  would  be  a  subsuntial  benefit  to  all  pnr- 
ties  interested  in  the  railway  as  ioreditors,  or  at  all  events  to  the  preferential 
creditors.  This  m^ht  perhape  bavo  been  inferred  had  anything  like  misman- 
agement, want  of  economy,  or  n^is-apj^ication  of  earnioga  been  shewn  on  tha 
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put.  of  lh«  dirwtora  ud  ofleon  by  fiw  Mtnutinl  i»hh  th«  nuageniant  of     

th«  railwaj.  It  WM  rabiuitt«a  Ibrt  nolhinK  of  tb«  kind  had  Unm  e.tabli.liod  «ir.«jTr«« 
in  e*idene«.  Mora  failun  ot  proflu  out  of  which  to  pay  intorMt  it  no  ground  "^'JT-'r** 
IW  the  naming  of  •  reooifor.     (Reddold,  p.  691,  note). 

Tho  noiuination  of  a  ttqucatre  uiidor^our  \mm,  u  w«il  m  (bat  of  a  r«oair«r 
under  tho  KnKJiah  law,  ia  left,  in  oaaea  where  tli«  law  allowa  ra^'a  rcnjed/,  to 
the  diaoretion  of  the  Court.  (Merlin  Vo.  Mqueatre,  note  :  Story  "a  Kq.  Jur,  p. 
159).  Id  thia  oaae  the  Aiot  that  tho  railway  «<it<>ndi  into  iii?»er«l  difi-ront  jurl.' 
diotiona  ia  an  inaupurabie  objuotion  lo  tho  noiuination  of  a  »f</ui«tr«.  Tho 
dofondunta  niorcovor  oontended  that  it  was  not  abown  that  economy  and  gmxl 
nianaKitmont  would  bo  promoted  by  a  auddon  and  entire  ohanKe  in  tho  ndmin- 
iatration  of  the  nffaira  of  the  Company.  Indeed  it  required  littlo  arKumoot 
to  demonatrate  that  auoh  a  ohaoKu  wyuld  bo  dlHaatroua  to  the  int«rcNt  of  all 
claaaea  of  oreditora,  and  would  lead  to  a  atoppage  of  tho  road ;  boaidoa  thai 
the  application  of  the  rcmwly  aought  b>'lhe  plaintiff  could  only  bo  offioiontlj 
applied  by  Courla  Tory  differently  oonatit^lod  from  the  Courta  of  Lower  Canada 
and  aitting  (aa  the  Court  of  Chancery)  every  day. 

*     Aa  to  ^e  powert  and  authority  of  the  Court,  we  And  upon  referonoe  to 
the  old  jurisprudence  of  Franco,  and  aliw  to  the  code,  tbut, there  were  ocrtuin 
limita  tp  tho  divorationary  or  equitublo  authority  of  the  Court.     It  will  bo  lo- 
marked  that  in  tbik^caie  it  ia  a  judicial  acquoatraiiou  (hat  ia  aought  atthe  bandA     ' 
of  the  (Jjourt.     Now.Hjowevcr  elaatid  tho  priiioiploi  of  our  law  ro«y  bo,  I  oanuot 
extend  Ibia  equitable  jiMror   ^(  acqueatratioa  to  oams  other  than   thoao  laid 
down  in  the  law.     Thia  i»>ho  limit,  artd  1  wuHt  confine  tho  eierciBOuf  my  author- 
ity within  that  limit.     In  a^rtain  defined  olasa  of  oafteg  b«tween  private  Indi- 
viduula  a  discretion  is  given  io  the  eourU  of  ImT  if  Lower  Canoda  to  scquoa- 
troto  litigious  property— those  \re  coses  where  the  right  of  property  or  possos- 
aion  ia  in  litigation,  and  whore  the  rij^ht  of  one  party  is  not  more  apparent  than 
that  of  the  other.     I  «|ai  of  opinion  that  no  main's  property,  of  which  neither 
the  riBht  of  ownership'^por,  that  of  pomeaaion  is  disputed,  <tan  be  sequestrated 
by  any  authority,  equitable,  or  otherwise,  legolly  oompetent  to  this  Court. 
"  Sequestratio  est  dopositum  rei,  non  cujusque,  scd  litigioso)." 
Tho  ordinauoe  of  1667,  T.  19,  Art.  2,  it  is  quite  true,  deolarea— 
"  Que  lea  s^ucstrcs  pourront  dtre  ordonn<S8  d'offioe  en  ous  que  lea  juges' 
Mtiment  "  qu'il  y  a  necessitede  la  fairo,"  but  the  best  authorities  go  to  show  that 
it  wa»  only  in  a  particular  olass  of  oaaea,  tho  tribunals  of  old  Franco  assumedr 
eyeroise  of  this  power  of  sequestration,  and  these  are  the  coses  referred  to  above,   # 
tod  specifically  mentioned  in  tbe  several  authoritieo  cited  by  the  defendant'*  '^ 
connael  from  tbe  old  law  of  Frijlnoe. 

Troplong  saya :  "  D'aprda  le^  droit  da  moyen  flge,  k  ootte  rude  ^poque  oik  1« 
"  ftroe  dominait  la  sooi^t^  etpOi  Ics  querelles  des  partiouliers  so  vidaient  Ics  '   l 

"  armes  &  k  main,  la  justkie  avait  introduit  un  usago  proteotenr  de  la  paix  pub- 
"  liqne  j  o'^tait  de  mettro  avant  toQt  sous  U  main  du  roi  U  ohoae  snr  laquelle 
"  il  y  avait  d^t.    Par  oela  seal  qu'il  y  avoit  contestation,  il  y  tvoit  n^oeasaire-  ^    Tw^' 
"  ment  s^uestre. 

"  YeraJe  milieu  do  Miiii4ni«Bidole,l'empirede  la  foNoavutoeMdjla  Fniio» 
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•^   '"  oWitMit  tnx  low,,  et  le  pwlement  orat  devoir  abolir  aans  iuoonT^nient  ane 
uSi^TcSS^  "  f«'"»*l»'<  «*•  procedure  qu'une  »qoi6M  i^idre  rendait  inutile.    Le  s^qaestre 
'    l»«y.       « jadioitire  tesU  oependut,  mais  oomme  remMe  subordonn^  auz  ciroonatanoea 
-   "  et  dont'  le  jage  ne  devait  aoer  qu'en  coiinaiaaaooe  de  oanae." 

And,  he  adds,  apparenUj  refcrrirtg  to  the  old  aa  well  aa  to  the  new  law  of 
France: —  > 

"  Le  cas  du  D^ueatre  judiciore,  k  proprement  parler ;  est  oelui  oii  la  juatioe 
"ordonne  de-mettre  aoua  le  s^questre  an  immeubleott  une  chose  mobili^re 
?  "  dont  la  propri^ti  ou  la  poasession  eat  litigieuse  entre  deux  on  plusiears  ner- 

"sonnea."  "  ^ 

''Quand  les  preuves  dev  premieres  sent  incertaines  (disent  lea  r^foa  de 

"  I'an^ien  droit  Franyaia)  on  y  a  orainte  que  I'on  ne  vienne  ttux  maioB,  la  com- 
^  *'  i^ainte  eat  foomie,  et  lea  cfmes  contentieuses  aequestreea." 

— :———--  "  SAjueBtre,  garde ;  et  la  main  de  jabtioe  ne  dessaisit  et  ne  pr^iudicie  k  vet- 
"aonne."  *^ 

"  Manus  regie,  vel  judicis,  non  privat  aliquem  poaaeaaione  ana,"  is  the  maxim 

of  the  law,  and  could  aoaroely  apply  when  the  right  of  posacasion  waa  undoubted 
or  if  the  right  of  property  waa  not  in  oontrbyeray.  Not  only  must  the  case  bo 
one  in  which  the  exeroiae  of  thia  discretionary  authority  ia  recogniaed  and  sanc- 
tioned by  law,  and  the  practice  of  the  Court,  but  it  must  be  one  of  stringent 
and  manirest  necessity,  and  for  the  undoubted  advantage  of  all  parties  before  the 
Court,  and  interested  in  the  litigation.  We  shall  see  presently  whether  it  has 
been,  proved  that  any  such  necessity  exists  in  thia  case,  or  whether  any  advan- 
tage would  result  to  the  parties  by  the  nomination  of  a  sequestra  or  a  receiver. 
Thia  power  is  conceded  not  to  auperscde  or  violate  the  positive  legi^tion  of  the 
land,  but  aa  instrumental  in  enforcing  it,  in  oases  where  the  ordinary  course  of 
litigation  would  lead  to  tlie  ruin  or  serious  injuiy  of  the  parties  or  ibevitably 
occasion  detriment  to  the  property  or  interest  in  litigation.  In  otheiAwordsi 
the  private  property  in  dispute  between  litigants  may,  for^the  mutal  advVntage 
of  all  partiea  interested,  and  during  the  time  of  the  litigatfen,  be  placed  under 
the  authority  and  control  of  an  officer  of  the  Court,  who  shall  be  subject  to  its 
order.  But  has  ^his  Court  by  law  tiie.  authority  or  the  power  to  sequestrate 
property  in  cases  where  neither  the  right  of  property  nor  of  possession  is  m 
Utige  f  I  think  not.  I  know  of  no  such  vestfsd  in  tiiis  tribunal,  nor  haveJ  been 
able  to  find'a  single  case  in  which,  when  thia  authority  hat^been  disputed,  such 
a  power  baa  been  exercised  either  in  the  Courts  of  Law  of  Lower  Canada  or  it  I 
old  Prance.  I  have  not  found  any  auch  decision  emanating  from  the  Courts  ftf 
France  under  the  code.  This  would  be,  perhaps,  conclusive  against  the  preten- 
sions of  the  plaintiff:!. 

But  there  is  moreen  this  case.  Can  I  superttde  all  the  enactmenta  of  the 
Lrgislature,  organilTng  and  incorporating  the  Grand  Trunk  Railway  Company  ? 
Can  I  set  aside  or  supersede  the  authority  of  the  directors,  and  virtually  annul 
the  corporate  capacity  of  the  Company  by  naming  a  seqmtre  to  take  possession 
of,  and  manage  the  road  and  property  of  the  Company,  or  a  receiver  to  coUect 
iT  J""'  *°*  pa7  over  the  revenues,  and  thereby  controlling  the  action  of  the  " 

«~i  »<•  j:     ^:     -•_  .1.        ireiae-of  some  ef  Aeirmoat  important 
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aibUfuDOtioDs?    WhateTer  may  be  the  powers  of*  Court  of  Chanoerjr  in  Eng-     uotAttm 

land,  in  Upper  Capkda,  or  eltewhere,  I  am  satisfied  that  this  Court,  simply  as  a  Qnt«<M>a"k 

question  of  authority,*  has  no  such  power.     But  even  if  I  had  the  authority  oon-  "•"Jjg'^j^*** 

tended  for  by  the  plaintiff,  did  the  law  of  sequestration  as  it  existed  in  old 

France,  and  as  it  now  prevails  in^LQWer  Canada,  apply  to  such  a  ease  as  this  ? 

I  think  I  may  safely  afl^rm  that  ther^is  not  to  be  found  a  recorded  case  Iq  the^ 

books  of  arr^ti  of  old  or  new  France,  where  the  property  of  any  corporation     --    ^^ 

has  been  sequestrated  by  judicial  authority  ;  neither  the  law  before  or  under 

the  code  expressly  gives  such  a  power,  and  I  have  been  unable  to  find  an  instance 

where  any  Court  baa  assumed  to  exercise  such  a  right.    Now,  without  some 

prlQoiple  of  law  plainly  justifying  such  aoourse,  or  some  reported  case  similar 

or  analogous  to  the  Qoe  now  under  considetralion,  and  which  might  serve  as  a 

precedent  for  my  guidance,  I  do  not  feel  that,  with  the  limited  equity  powers  oT   ^. 

this  Court,  I  would  be  justified  in  initiating  such  u  jurisprudence. 

But  assuming  that  I  hud  the  authority  contended  for  by  the  plaintiff,  and 
that  our  law  of  sequestratidn  was  applicable  lo  the  case  before  me,  how  could  ^ 
thfs  Court  apply  that  law  to  a  raiiroAd  more  than  1,100  miles  in  extent,  running 
through  five  or  six  different  jurisdictions  where  the  authority  and  the  judgments 
«f  this  Court  have  no  effect  and  are  not  recognised  ?  I  think  a  great  and  insuper* 
able  practical  ^iffic&lty  arises  here.  It  is  clear  that  I  cannot  sequestrate  the  '^f 
whole  road  and  property  of  the  Company.  I  think  it  is  equally  certain  that  I 
«ottlil  not  sequestrate  the  road  and  the  property  appertaining  thereto  in  part. 
Both  practically  and  legally  such  a  proceeding  as  the  last  is  out  of  the  question. 

The  sequestre  I  should  name  would  take  possesflion  of  and  manage  that  part 
«f  the  road  and  property  within  the  jurisdiction  of  this  Court.  The  extent  of 
that  jurisdiction  for  purely  judicial  purposes  is,  os-I  understand  it,  within  the 
Pistriot  of  Montreal,  white  the  rem  linings  portioi^,  the  two  ends,  would  be  left 
to  be  managed  by  the  direoton>.  Thus  Woul^ibe  created  a  divided  authority 
between  the  officer  of  the  Court*  and  the  legally  constituted  corporate  authori- 
ties of  the  Company.  Such  a  pretention  requires  only  to  be  stated  to  carry 
with  it  its  own  refi^tution.  As  regards  a  receiver,  there  is  no  suoh^oer  or 
administrator,  that  I  am  aware  of,  known  to  our  law.  Under  no  circumstances 
do  I  believe  such  an  officer  could  be  appointed  by  this  Court ;  but  even  if  so, 
in  this  case  the  same  difficulties  of  a  practical  ^nature  would  attertd  his  opera- 
tion^.  He  could  only  collect  the  tollv*  on  one  part  of  the  road,  could  receive  .  - 
only  a  portion  of  the  revenues  and  the  truth  is  he  would  be  practically  power- 
less." ;  .        . 

But  supposing  all  these  legal  and  practical  difficulties  to  be  overcome,  has 
there  been  any  case  of  necessity  made  out  for  the  nomination  of  such  an  officer 
as  the  one  asked  for  in  this  case.  It  has  not  been  conclusively  proved  by  the  ^  f 
evidence  of  record  that  the  Company  is  insolvent,  though  certainly  the  testi- 
mony produced  of  its  great  embarnussme^  is  quite  conclusive.  I  do  not  think 
«ither  that  there  is  any  conclusive  evidence  of  a  misapplication  of  the  revenues 
«f  the  Company,  or  their  appropriation  to  the  payment  of  debts,  nut  expressly  . 
stated  by  the  law,  to  be  among  the  first  charges  upon  the  road.  "AH  the 
"expenses  ofuuflglbg,  working,  Abd  uiiauinriif  the  works  tiui  plant  of  chs        ' 
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^""TI'  ."''""  ^  ■  ^"'  "'"^''  ''y  ♦•»«  A<"  0^  1867.     The  Act  of  1861 
SSSi^W.  ff^  """  ^""''''«'''  »•«»  by  the  8th  seot.  provides :  "  The  interest  of  the  puwhase 
v^y.  money  or  rent  of  any  real  property  acquired  or  leased-  by  any  railway  co^ 

^  -  pany,  and  necessary  to>ho  efficient  working  of  such  railway,  Tnd  the  price 
or  purchase  boney  of  any  real  projperty  or  thing  without  which  the  railway 
eould  not  be  efficcntly  worked,  shall  fee  considered  to  be  part  of  the  expenses 

"  railw^^i"^  "^'  '"**  ''*""  ^  ^'^  "'  ""'''*  ""*  "^  *•»«  '""'"g^  «f  ^« 

^      I  find  nothing  in  the  evidence  adduced  to  show  that  the  directors  of  the 
tompany  have  violated  these  aots-I  have  no  right  to  assume  that  they  will  do 
80     No  doubt  the  position  of  all  the  creditors  of  this  great  Compiny  is  a  most 
ex6ept.onal  one,   and  the  remedies  they  must  have  recourse  to  in  enforcing 
their  rights,  it  is  not  my  business  to  point  out-the  one  asM  ^r  in  this  case  is 
in  my  opinion,  inapplicable.     Considering  the  case  still  furfcber,  it  has  not  been 
_  shewn  th»t  the  nomination  of  a  .eiuestre  or  a  receiver  wodld  ilnprove  the  man- 
agemcnt  of  thtf  road,  or  ameliorate  the  condition,  or  promote  the  interest  of 
the  creditors  •  on  the  contrary,  as  well  observed  by  one  of  the  learned  counsel 
tor  the  defendants,  it  would  be  perhaps  easy  to  demonstrate,  that  the  nomina- 
tion of  such  an  officer  asked  for  by  the  plaintiff  wouldj  in  all  probability  prove' 
most  disastrous  ta  the  interest  of  all  classes  of  creditors,  and  lead  in  a  short  Umo 
to  the  stoppage  of  ihe  road. 

Upon  all  these  grounds  the  Court  must  refuse  the  prayer  of  the  plaintiff's 
petition.  Judgment  will  be  entered  up  for  the  amount  of  the  coupons  fyled 
£.^12  stg.  with  costs.  7*^         ' 

The  motifs  of  the  judgment  of  the  Court  are  as  follows  : 
The  Court  having  heard  the  parties,  by  their  respective  counsel,  upon  tBe 
merita  of  the  petition  of  the  said  plaintiff,  and  his  demand  in  this  petition  made 
exaimjaed  the  proceedings,  evidence  of  record,  and- having  deliberated,  consider- 
ing  Wat  the  plaintiff  has  established  by  legal  and  sufficient  evidence  that  he  is 
the  holder  of  certain  coupons  for  interest  on  preferential  bdnds  as  mentioned 
and  referred  to  in  his  petition,  in  this  cause  fyled,  and  considering  that  by  law 
the  said  plaintiff  is  entitled  to  have  and  obtain  from  the  said  defend'ante  the 
several;sums  of  money  mentioned  and  specified,  in  the  said  several  coupons 
-  amounting  together  to  the  sum  of  three  hundred  And  twelve  pounds,  steriinJ 
mon^  of  Great  Britain,  equal  to  the  sUm  of  three  hundred  and  seventy-nine  ' 
pounds,  twelve  shillings,  current  money  of  this  Province  of  Canada,  doth  con- 
•  demn  the  said  defendants  to  pay  and  satisfy  to  the  said  plaintiff  the  said  sum 
of   three  hundred  and  seventy-nine  pounds,  twelve  shillings,  current  money 
aforesaid    with  interest  thereon  from  thU  date  until  paid,  and  also  condemns 
the  said  defendants  to  pay  the  costs  of  this  action. 

And  the  Court  proceeding  to  declare  and  adjudge  upon  the  other  conclusions 
of  the  plaintiffs  petition  by  him  therein  token,  considering  that  ihe  «aid  plain- 
tiff has  not  established  by  legal  and  sufficient  evidence  that  he  was,  at  the  time 
of  the  institution  of  the  present  action,  the  owner  ud  holder  of  any  of  the 
preferential  bonds  mentioned  and  referred  to  in  the  plaintirs  petition,  and 
under  and  in  virtue  of  which  he  claims  to  have  a  first  hypqtheo,  mortage. 
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privilege  and  lien  upon  the  Railway  and  property  of  the  said  defendants 
seeing  that  the  plaintiff  bW  not  produced  and  fyldd  in  the  cause  any  of  the 
aaid  Bonds  under  and  by  virtue  of  which  he  olaiiAs  to  have  a  first  hypothec, 
mortgage,  privilege  and  lien  upon  the  Ruilvray  and  property  of  the  said  de- 
fendants ;  considering  therefore  that,  by  law,  this  Court  cannot  adjudge  and 
declare  that  the  said  plaintiff  hao,  under  and  in  virtue  of  the  said  alleged  Pre- 
ferential Bonds,  a  first  or  any  other  hypothec,  mortgage,  privilege  or  lien  upon 
the  said  Railway  and  property  of  the  said  defendants ;  considering  moreover 
that,  under  the  issue  joined  in  this  cause,  it  is  not  competent  in  law  for  this 
Court  to  adj'Udge  and  declare  that  the  whole  or  any  part  or  portion  of  the  said 
Railway  and  property  of  the  said  defendants  cannot  legally  bo  sold  at  Sheriff's 
sale ;  considering  that  by  law  and  t4ie  constitution  of  this  Court,  this  tribunal 
has  no  power  or  authority  to  name  and  appoint  a  siquestre  to  take  possession 
of  and  manage  the  said  Railway  and  property ;  and  seeing  that  the  office  of 
Receiver,  such  as  mentioned  and  applied  for  in  and  by  plaintiff's  said  petition, 
is  unknown  to  our  law,  and  cannot  be  named  and  appointed  by  the  authority  of 
this  Court;  considering  moreover  that  the.  law  respecting  lequestration  of  pro- 
petty  in  Lower  Canada  has  no  apphci^nBlDd  cannot  be  legally  applied  to  the 
judicial  sequestration  of  the  P">p^flBHDodies  politic  and  corporate,  incorpor- 
atedby  Act  of  Parliament,  unlJHpjj^llpd  with  the  consent  of  such  bodies 
politic  and  corporate ;  considering  'therefore  that  tliig  Court  has  not  the  power 
or  authority  to  sequestrate  the  said  Railway  anl  property  of  the  said  defen- 
dants nor  any  part  thereof;  seeing  that  the  plaintiff  hath  not  shewn,  by  Ic^al 
and  sufficient  evidence,  that  there  exists  or  existed  at  the  time  of  the  institution 
of  this  action  any  necessity  for  the  nomination  lAtd  appointment  of  a  siquhtre 
or  reoeive>  as  prayod  for  in  his  petition ;  considering  besides  that  it  is  not^ 
established  in  evidence  that  any  advantage  would  result  to  th^  plaintiff  or  to 
any  parties  interested  in  the  affairs  and  property  of  the  said  defendants  from 
the  nomination  and  appointment  of  such  siquetire  or  receiver,  dotb  overrule, 
reject  and  dismiss  the  said  last  mentioned  conclusions  of  the  said  plaintiff. 

Andrew  Jtobertson,  - 

Hon.  Lewis  T.  Drumimnd,  Q.C, 

H.on.  A.  A.  Dorion,  Q.C 

Counsel  for  plaintiff. 

F.  P.  Pominville,  ^ 

T.W.Ritchie,  ■  ^ 

For  defendants.  *        ' 

•      (A.M.)  ^  >'^ 

'  MONTREAL,  30th  S|iPTEHBER,\l86I; 

Coram  Smith,  J.    *  ^  ^ 

/  ,  Up.  694. 

John  O.  JUcKenzie  et  al.  vs.  W.  Douglas,  ds  B.  R.  Bonn  et  al.,  T.S. 
HiLD:— That  a  writ  of  Mdil»«rrtt  after  Judgment  euiitot  be  lanied  into  Upper  Canada. 

In  ihier  oause,  a  saisie-arrit  after  judgment  was  issued  and  served  apon  tho 
tiers  saisi  in  Upper  Canada.  The  defendant  fyled  an  exception  h  la  /orm«| 
praying  for  the  quashing  of  the  writ  on  the  ground  that  such  a  writ  could  not 
te  iasaed  into  Upper  Canada. 
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VW««  .f- i?,/,.A/e,  for  pJaiatitf.  .  v.  ' 

^^"Jl^«''n',r^"J{amme  if  Dalj;,  for  Meudaat.     *      ' 

/y  MONTREAL,  30tH  NOVEMBER,  1861.  *    ^" 

'  ""'.       ^'owm  Berthelot,  J.      *  " 

,  .     '  .       ■  ^«-'2116.  -  t 


\y 


a,r,..  ^  D         J-   „      A    ■  Motion  refused.* 

•    «^''''»»  *  ^ff*i«-o/i,  for  pl«^n|iflp,.  .       " 

-   Torrance  .t- Afom«,  fof/dg^efildant.  ^v  .^    ' 

R'  Mackay,'covinsc\.  ,'  "      '  Z  »,  '*  ^ 

'       •       V        ~     :.       MQJJTREAL,  30  SEP5fl«iRE  Isei.Vv         ^     .-      '  * 

.    X       -.,  ''Sbram  Smith,  J.  ^  •"   ■ 

^  ^  .,  ■-  No.  358.         .  *  **     ' 

.  peBleury  vs.  G««^W,  &  Furh/mnderesse  par  Rep.  d'inst* 

Ei^,  T^^-  .  '^"*''"*''""*^*  toute  pro«NSaure  durant  iinepiriode  de 
t™  ans;  ledemandeur  r^poodit  M  de  I'audiMoa  de  cetta  rAgIe,X  la  p.^!' 
auction  d'un  affidavit  dans  lequel  il  pr^tendait  qutf  cette  supension  drpro^idl 
de  sa  part ;  .tait  le  r^ultat  d'.ne  entente  eatrell  parties  enTre  Z,Z^'^ 
,««rparle«  av^ent  eu  lieu  pour  pa.^nir  ,  «n  ar;a„ge^ent  4 1'an.Le  No""- 
Btont  uo  affidavit  produit  i  I'encontre  de  celui  da  demandeuc.  la  C|ir  en  rendant 
«.n  jugement  d^dara  que  I'octioi  des  frais  itait  discr^tionnaire  Jqu'en  oons^ 
qu^ni^^lle  accordait  la  motion  mais  sans  frais,  ohaque  partie  p.,,nt  ««  frais. 

^.  *  <y.  ifoAo-/«on»  avoo^  du  demandeur. 

ia/r«wj,e  <fe  Pap»«,  avocats  de  la  d^f^oderesse  p^ 

t  Rules  of  Praetice-LVlII.  No.  11-page  18.  -  "   V     ,      . 
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•      V      '  '       .'MoATftlAU  BUT  MAY,  1801. 

">         *  '  ..ordm 'Monk,  A.  J.    ' 

^  No.  166.  .        '  "         ' 

•■'  .  .  ■  '    "         ^-  .'  ■■■-  . ' 

V^  ^Mackay  et  al.  \a.  Gerrard  et  al.  '        ' 

PlRIMPTION.    •  ■* 

IIBI.D:— That  when  on«orihedefendant|i  din  di^rii4(tbepeiraeney  of  kiuit,  tlw  trme  Ibr  perempUoa 
does  not  ran  duriDg  the  three  nionthe  •fnf  forty  d»yi  •flowed  the  bein  to  deliberate.  * 
.  Beld  alM  that  on  the  d£|tb  of  one  of  aeveral  defendaBti.the  mandat  of  bin  attorney  ad  litem  oeMoft. 

The>clefendq,n't8  aj^ared  by  one  attorney,?.  GriflBln,.  Esq.,  wbo«  for -them 
obtained  a  rule  in  the  following  ter^R  : 

"  Upon  the  motion,  &c.,  it  is  ordefed  that  a  )ud,i;ment,of  this  Court  be  ren- ' 
dcrcd,  declaring  in  this  cause  an'  absolute  pfremjit^ion  cPiHatance^  and  dismissing 
tbi$  aiotion  with  costs,  bo  procei^din||a  having  been  had  therein  during  threo 

-  years  and  upwards  now  last  past ;  unless^ clause  to  the  contrary  bo  shewn  on^ 
Satnrdily,' the  twenty-fifth  day  of  May,  sitting  the  Court," 
\With  this  rule  they  also  fyled  a  certificate  by  the  prothonoi^ary,  of  the  last 
' '  proceeding  htid  in  the  case,'  viz. ;  adjudgment  of  t7th  May,  1858)  ordering  "  alt° 

« proceedings  in  the  case  to  be  stayed  until  the'  plaintiffs  shall  haTC'gi^envseotir 
rity  for  costs."  '^  ..'    ' 

^he  plaintiffs  preduccd  written  cause  against  the  rule  for  pirempti<m,»» 
follows:—-    ■  , ''      •        .  .  /        ■•'       .      -. 

'VTh'e  plaintiffs  foi' cause  agailDSt  the  rale  for  ptfrem/)t(on  taken'in  this  oaf»e  ^     ^■^    < 

,  in^  the  name  of  the  defendants,  and  returiwble  this  day,  say  that  Henry  Gernirdj  >^ 

jBsquire,  one  of  the  itefeddantsj  died/at' — i— .,  in  this  bistriist,  on  tlie;20tb 
day  of  June,  1858,  to  wit,  since  the  last  prdeeedipg  had  in  this  o^ii's^.       ■'     ^'  \  *      '    .  ^° 
"  That  hy  the  deatb  of  saidt^ Henry  Gcrrard,  the  n^ndat  vf  F.  Of  iffii^,  Esq.,*-'         ^. ,   c- 
Q.C.,  as  attorney ,.of  said  H^nry  Gerr^d  ceased,  and  said  F.  Griffin  liras  ther^y  "^    ' 

'  fore  incompetent  to  move  (as  be  seems  to  haveJdone  in „thi8  cause)  for  the  rlile    '  '    .^ 

for /^remp<2on  to  Whiob- i^ese  promts  are  answer,     ^bt^  .thipsaid  IV.Griffin^  -        "  ^  '  ' 
Esquire,  knew  of  the  death  of  said  Henry  Oerrard.  Thb  is  swon)>  to^by  the  affi-  -■    ,       -,  •     ^ 

I  davit  of  R;  Mackayhwe^o' annexed,  to  which  pli^ntiffs  .refer  M  part  theieoii.  '  *'  ' 

;  That>  moreover,  the  said  HenVyGerrard  died  >aff  aforesaid,  leaving'^  b^rpiiifing. 

jabroad  out  qf  Canada,  and,  as  pli^ntilb  are  Informed,  a  will.;  thowh  this  wiU% 
^ey,  the  plaintiffs,  have  never  been  able^^to-  got  at,- or  s^  the^ contents  oij  nor 
i^o  plaintiffs  know  exactly  who  Ui^beirs  of  ^id  tieun^y  Gtefrard  were  and  are, 
save  only  that4be  wife  of  John  I^Forsytb,  Eq.;  Uyipg  in-  England,  is  on^  of 
spcbr  heirs,  b6ing  k  sister  of  said  late  Henry;.  .Ghsrrari^;  under  tliese  circunuitanoes 
plaintiffs  ought  not  to  be  blamed  for  not  knowing  the  namra  of  all  the  beirs 
of  the  said  Henry  Gerrard,  <^  the  particqlars/bf  h^s  will,  all  which  the  defeh^ 
d^nts  surviving,  said  Henry  Gerrard  well  know,  and  ought  to  come  fooufdadd'- 
dipcloBe.    That  bj[  law,  flrom  and  after  the. decease  of  said  late  SeiiT^^errard, 

rhiii  heirs  bad'a  time  or.«te(at  to  deliberate  a^to  accepting  or  renounDoing  to  his  ■ 
^siate  and  suocession,  said  tiiile  or  delai  bein^  at  least  three  months  for  making 
inrentory,  and  forty  days  afterwards  for  deliberating,  and  dnribg  these  tbree.!« 
mi  intiis  'and  fwly  days  'peremption  w|i8  intermpted^liind  plaipliffii'  oould  not 
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JfoK.y.i,i.  oblige  said  heirs  to',reprenlire  rinatanee ;  ihntthqne  three  months  and  forty 
Oe,r.rd,t.i.  days  being^ deductod  from  the-total  time  sino^  the  last  prooeedibg  in  this  cause, 
^  there  does  not  remain  the  time  ndoossary  fat  j)eremption,  but  only  a  shorter 

time,  to  wit,  at  most  two  years,  Aevcn  hionths,  or  thereabouts.     Thfct*  indepen- 
^       ,  dontly  of  all  the  aforesaid  reasons,  there  is  ariother  one  to  be  derived  from  de- 

fendant 8  motion  fOr  security  for  costs,  which  is  in  tii«e  and  manner  so  made  that 
peremption  cannot  now  be  awarded  to  dofondants  as  Med  .by  them  in  this 
caus^,  but  at  most  defendants  could  only  have  moved  that  in  default  by  plain  • 
tiffs  to  give  security  f*r  costs  in  a  tiMo  to  be  6zod  by  tliJs  Court,  then  the 
plaintiff's  action  shoiM-be  dinmissedf  and  plaintiffs  pray  aote  of  the  production 
by  them  of  the  extrait  mortwiire  of  said  late  Henry  Qerrard  herewith,  hereto 
also  annexed.  *"  ,  ^         >  ^ 

"For  all  the  aforesaid  ronsons,  and  for  each  of  them,  the  rule  for  peremption 
ought  to  be  discharged  with  costs."  f  , 

"      i?.  Afackay,  shewing  cause,  cited  the  following  authorities  :     ^*  --— - 

Pothier,  Proc.  Civ.,  part  1,  chap.  4,  pages  186  and  200,  I2mo.  Edn. 

1  Pigoau,  Proo.  Civ.,  p.  366  of  Edn.  of  1-779.  »  ,  >         * 

Griffin,  Q^„  contra.  i 

Judgment  discharging  the  rule  without  cpsts. 


■'ii:sl' 


Mackayk  Austin,  for  plaintiffs. 
F.  Griffin,  Q.C.,  for  defendants. 
•      (R.  J.  P  )  - 


Rule  discharged. 


ui 


MONTREALj^aBTB  FEBRUARY, 

'^oram  Bebthelot, 

No.  1^23. 

Scholefield  et  aL  4s.  Hodden  et  al. 

HiLD  :-Th»t  •  ni/ie  which  b  sulfered  to  remala  nn^eted  onjfor  mon  than  two  montht  eeum  to uiit. 

There  were  motions  for  contrainte  pmrlcorpt,  the  one  against  the  guardjan  for 
failure  to  represent  the  effects  seized,  ai^d  the  other  against  the  defendants  for 
rthellion  a  justice,  they  having  refused  «o  allow  the  sheriff  to  enter  theillM^ 
mises  to  make  saie  of  the  effects  seised.       \  ' 

The  seizure  was  effected  severiil  yearj  previous  to  the  date  of  the  writ  under 
which  the  sheriff  was  ordered  to  sell,  and  was  suspended  by  order  of  the  plain- 


/• 


:appUc 


Peb  CnBUM  :— It  is  quite  impossiWe^o  enterti(in  the  present  abpUoatioiu. 
L  t  A  guardian  cannot  be  proceeded  against  if  the  pontiff  suffers  his  «kj«e  to  ro- 
'  ^main  dormant  for  more  thau  two.  months,  and  «6r  the  same  reasonlhere  can  be 

no  rebellion  d  ju^ice  on  the  patt  of  the  def^dant  in  connection  'witlrBUob  a 

seizure.    The  seizure  under  such  circumstances  is  dead; 

; , ,    „ '*"        -      -  -   —     -'        -     -^       Motions  rejected. 

1  ydohn  Rose,  Q.C,  for  plaintiffs.  - 

*     A.  dt  W.  Robertson,  for  guardian  and  defendants. 

_^ (B.  B.) ^ V       \      - 
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t    ■  "  :  .. 
'  CoTOw^  Bbbthilot,  J. 

»  No.3008.     -  .  '* 

'  Laurent  et  at.  tb.  Lahclle. 

UiLD :— That  wtan  •  leufl  oftmoreablei  iioontlnaad  by  (a«ito  rcconrfuoNoii,  the  I«mm  md  terminate 
•aid  leaw  wbenerer  he  pleaiet,  and  oan  at  anjr  time  institute  an  aotlon  to  nrendtoatt  moTuablea . 
■6leaied. 

In  this  case  the  dooUration  aet  forth  that  the  pluiotiflb  were  piano  manufac. 

turers  and'eo-partnera.    On  the  lat  May  laal  they  let  to  defejidaDt  by  verbal 

lease    for    one    month    or    more,  aooording   to   thei(  .pleasure,  a  piano  of 

the  value  of  $200,  for  which  defendant  agreed  by  pay  them  three  dollars  per 

month.    On  the  twelfth  of  August  last  plaintiffs  signified  to  defendant  their 

-:.  intention  of  taking  back  the  said  pia^o,  arfd  went  to.  the  defendant's  domioiloi 
for  that  purpose.  Defendant  having  retiiined  possession  of  it,  and  persisting  in 
his  refusal  to  give  it  up,  the  plaintiffs  concluded  thut  a  writ  of  «awie  revendica- 
tion  issue  against  the  defendant^ to  seize  and  revendioate  the  said  piano,  and  that 
by  judgment  to  be  rendered  ib  the  cause  they  be  declared  the  proprietors  of  said 
piano,  and  that  the  defendaJbt  be  condemned  to  i^store  it,  or  in  default  of  his  so 
doing  £hat  he  be  condemned  to  pay  the  sum  of  $200,  the  plaintiffs  i^eserving 
their  recourse  for  the  arrears  of^ent  of  said  piano. '  *        •*» 

The  seicure  was  duly  issuemq;!  the  piano"  seized  in  the  bands  of  the 
defendant.   ,  *  , 

The  defendant  appeared  by  his  counsel  andfyled  an  exception  piremptoir^,  by 
which  he  admitted  the  lease  pf  the  piano  as  stated  in  plaintiff' s'declaratibn  com* 
ment^ng  on  the  firstof  May  liist,  but  a^eged  that  after  the  first  month  he  continued 
in  possession  of  the  said  piano  without  any  new  agrecAient,  and  the  lease  continued 
by  tacite  reconduction  from  nuonth  to  montn  till  the  first  day  of 'August  last. 
That  after  the  ficst  day  of  August  the  said  leased  continued  by  tacite  recoiiductioj^f 
and  that  defendant  continued  to  enjoy  said  instrument  during  the  said  month  of 
4.agnst  until  the  seizure  issued  on  the  26th  of  said  month.     ' 

,;That  by  taeite  reconduction  the  lease  of  said  piano  continued  and  would  ndt, 
expire  till  the  first  of  September  following.     To  this  <^oeption  plaintiffs  replied  i 
by  s  pleading  styled  riponse  en  droit,  ip  which  tbcy  pteadcd  that  the  exception 
fyled  by  defendant^^'emptotVe  en  Sroit,  was  insufficient  in' law  ^  maintain  the 

'.  ,ooi|ciasions  thereof.     1st.  Beeause,  according  to  the  all^atioos  of  said  defense, 

'the  plainti£&  had  a  right  to  bring  their  action  as  they  liad  brought  it. 

2nd.  Because  in  law  the  lease  had  expired,  and  defendant  was  bound  to  re- 
store said  piano  oq  tfie  first  demand  and  requisition. 

3rd.  Beeause  in  lair  in  regard  to  louage  de»  nfiuhlti  ijiere  is  n^actfe  reeon- 
ductibn  such  as  tha(>  invoke^  by  the  drfeiiiWfct.  a 

.     Per  Curiam. — The  to^«  r^onduetiondoit  not  apply  to  mqSables  in  ttfe  ' 

Se  way  as  to  immoveabfe'  ftt^ij ;  indeed,  eoxa^  authors  went  so  for  as  to?- 
that  Uie  lessee  who  detained  moveables  afiftr'  the  term  fbr  which  they  were 
ed  was  a  robber.     But  the  reason  of  the  difference  between  theiaw  appli- 
^able  ^  to  real  property   and  that  applicable  to  moveables  waa  explained  by 
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•  Pothier,  who  said  that  movcftblos  could  be  returned  or  olai^od  It  anj.  Uom 
nftor  the  term  for  which  they  were  leoaed  had  ezmred,  eap^lallj  when  leased 
by  a  pvraon  who  umde  a  buainosrof  lotting  tho'^^becauae  it  wa«  aa  euay  to 
lot  such  thioga  at  ono  time  of  the  year  as  another,  whereua^a  house  oould  not 
eaaily  be  lot  e«ocpt  at  one  time  of  the  year.  Judgment  for  nlainti|f  was  moiivi 
as  follows:  r  ;>  -. 

Ltt  Cour  aprds  avoir  entenda  les  parties  en  droit,  hikrii  roponse  on  droit 
fuito  par  lea  demaudeurs  k  I'eiooption  plaiddo  par  le  d^fendeur,  oonsidoranl  que 
la  dito  exception  est  mal  fondle  on  loi,  le  d^fondeur  n'ayant  pas  le  droit  d'invo- 
quer  la  taoite  reconduction  du  buil  dn  piano  que  los  demandeurs  revendiquent 
Bur  lui,  pour  repoussor  Icur  action,  qui  pouvait  fitre  intent<$  en  tout  temps 
durant  le  ooura  do  la  tacite  reconduction  en  fait  do  bail  de  moubUs,  los  deqsn- 
deurs  fuisunt  nietiur  de  louor  dea  pianos  ninsli  qu'il  est  reoonnu  dans  et  par  la 
dite  exception  ;  a  d6boiit6  la  dito  cxooptlon  av«c  dtfpenR.  V 

Leblanc  dk  Cauidy,  for  plaintiflb. 

8.  Rivard,  for  dctendant. 

(J.L.M.) 
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MONTREAL,  aiir  FEBRIJART,  1861. 
Cdtam  BAOQLBlf,  J. 
No.  17 
'  Sexton  ■in.  Boslon,and\E^an,lnl'^Pnt 

IIbld  :— That  a  rul,e  for  eontempt  of  iioart  againat  a  witiets  who  hu  not  aauwe^  a  lobpona  ad  teu 
tISoandam  wiU  not  lie  unleu  proof  be  made  bjr  f  ffldavit  of  penonal  tnnrlce,  tender  of  reaioo- 
able  ezpeuea  and  wUAil  disobcidienoe. 

^  ^In  this  case  a  rule  had  been  taken  by  the  intervening  party  againat  plaiotiiT, 
to-show  dause  why  h^  should  not  be  jield  ii^  contempt  of  opurt  for  not  obeying  a 
subpoena  ad  testificandum. 

The  bailiffs  rcturn'of  personal  service  waiBfylcd,  and  entry  of  ddliult  appeared 
by  the  plumitiff.     '   >  I  'i^  ' 

Morlson  for  plaintiff  shewed  caase.        1  .  '  ^ 

The  isipplioant  for  rule  iiillht  S|ho%  ,hj  Affidavit  persoElal  service  of  subpoeaa, 
tender  of  reasonable  expenses  and.  wilful  disobedience.  /  "- 

The  issuing  of/  a  rule  for  contempt  Wais  a  proooeciing  slecording  to  English 
practice,(,||^^  proof  must  be  made  in  samjB  form. 

|jr.  Proof  must  bo  made  by  Affidavit  of  facts  necessary  to  obtain  rule, 
iown  affirmatively  to  the/Court  thi^  every  thing  has  been  done 
1^  to  secure , at  tendai^  of  witpOsaes.    The  bailiff's  return  is 
prove  service,  aind  uer<s' entry  otdcfault.is  not  enough.    Besfdes 
there  is  no  proof  that  ieasonabW  exftenscs  had  bcea.offci^d  to  the  witn'^saes. 
The  rule  most  thei^efure  be  djschargeit.    .        |  ^.  '     '  * 

M.  Moriton,  for  pluibtiff^  ;  />  Bute  discharged^ 

JS<^frnan2,  for  intervening  party,     i       ,.     .  v  ,    , 
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MONTRRAL,  31n  MARCH,  ISCQ.  •  *       ^ 

■,'".'■■  Cofim  Smith,  J. 

No.  408. 

Waklk  f .  The  Mttyor,  Aldermen,  HHd^Oititent  of  the  Citjf  of  MontreaL 

UoDiB  Drains— City  Drain— Floodino  or  Pkllar— Liabilitt  o»  Oitt. 

Bn.D  :-l.  That  tlMCorpoM^B  of  UMOItjr  of  Moatnfl  tollable  for  daMMM«MMd  to  UitiOMaput 

'*^        ,       orahoaww<tliinit*llialtibytlMtoworwat«rb«ekftaMaeUrdralnlntoth«wKarortli« 

•aid  iMMM  throagkadraia  eoBMOtlac  mU4  otllar  with  MkM  «iiy  drain,  wiwrekuoh  l>ack-t«ir 

'  <    It  eaoMd  by  obatraetloM  la  tha  city  dhUn. 

3.  Tbat  lat«rait  on  tha  aaoaat  of  tha  eandamnalloa  aono^  will  ru«  ftan  tha  data  of  Iht 
JndfMaat. 

The  plaiatiflTs  d«mud  was  to  reoover  £145  11  8  cV.,  damagoi  allogea  to 
have  been  auffored  by  him  in  merchandiie  by  the  flooding  of  hia  cellar  in  tha, 
Oitj  of  Montreal  by  reoaon  oP  water  firoin  the  oity  drain  ih  a  heavy  iTull  of  rain 
lowing  into  hia  cellar  tliiroagh  a  druin  which  conueoted  the  yity  drain  i^th  the 
cellar  of  tthe  aaid  house. 

The  defendaots  met  the  demand  by  denying; 'thejr  liability , for  such  du'magetf, 
alleging  farther  tbat  if  the  plaintiff  had  aufforud  damages,  they  uro^  beoauae 
his  drain  and  cellar  were  p^ed  too  low,  being  bi^neath  tlie  levd  of  the  atrect  , 
tiinnel.  '.  ,■  ,  v         .".'''  , 

A  ouiubor  of  witnesses  were  examined  on  botb'Side^  -  \ 

Aft«r  heariu|;,  the  Court  gave  judgment  as  follows : 

Smith,  J. — "  The  Court  considering  tliat  the  said  plaintiff  hath  fully  estub- 
l.shed  the  material  all^tions  of  his  said  doolaration,  add  that  U|y  reason  of 
the  imperfect  statu  of  the  City-dnun,  and  by  the  obstructions  allowed  to  remain ' 
therein,  the  water  from  the  public  druin  flowed  bacfc  into  the'  cellar  of  the  said 
plaintiff,  as  complained  of  by  hinly  and  that  thereby  be  suffered  damage  to  the 
extent  of  £80  1.1  5,  as  by.  him  ftiily  proved ;  and,  farther,  considering  tliat  the 
aaid  defendants' have*  Aiiled  to  shew  any  thittj;  bjr  reason  of  which  tho  said 
defendants  should  not  be  held  liable,  therefor:  'the  Court  doth  condemn  the' 
defendants  to  pay  to  t^  plaintiff  the  said  , sum  ofj'£80'll  5  current  money  of 
the  Province  of  Canada, ^ith  interest  theifeon  fn^^i  this  day  until  actual  pay« 
ment,  iind  costs  of  suit." 

LebianoA  Cauidif,  for  plaintiff.  /    .      /      «,Jttdgpicat  for  plait 

Pupt'n,  for  defendant.     . 
(R.W.T.) 
N.B— Ft<2e similar  decision  2  L.C.  Juri^t^T^,  fitijfon  &  ai.y.  The  Jlf(r^«V,&e. 
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N  ^  MONTREAL,  JltfTHilOVBMBBR,  1861. 

^  -.  Coi^m  SiilTB,  J. 

^  \    ,  '-       Ko.l$09. 

~^  ^  ' ,  Murphy  ▼■.  'Pager et  at 

'  Mvtn :— That  parfMn  iiho  hatff fyM  a  eertiflcata  of  partnenbip  epntinne  liabla  aR«r  a  dt«*oltttIoa, 
If  they  have  omitted  to  4r|e  aadertbo  Partpertbip^eta  oertifleatp  ofdiuolatloa. 

'This  i4fl  an  actipn  agaJBiit  Page  and  another  for  gtyds  sold.    The  defendants 
idenlcd  the  eziitenee  ota  partn^hip.    It  was  proved,  to>T«ver,  tbat  the  part- 
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Qonhip  bfitween  th«  partiot  had  bMO  mragUtorad  aad«r  th*  Partaarihip  Aat. 
No  loortiflMto  of  a  diaaotutioo  had  4>eeo  flnre|{iat«r«d ;  th«  partnen  ooatinQad 
liabja  until  auoh  oartifloate  waa  f^lad.  Judgmeat  for  plaintiff. 

if.  A&»y,  for  plaintiff.  '"'       U 

iajf  A  Aiy,  for  defendant*,  /* 

(A.M.)  -  / 


*■ 


.    BBAUriARNOU,  I»  OOTOBRI  |l«l.     / 

*  Coram  Polktti,  J*  ; 

Nm.  93  and  JO.        /        A4 

^Lamarche  va.  .li)hn$on,  iA'  Johnton  en  garaitiit  yt.  Matt 

Jvdu  t-Qvt  Im  pwttn  dolTMl  •in  pr««wlM  o«  daqMst  tppt INm.  Ion  dM  proeMta  d'wiptrtlw  V^Md 
mtiii*  I'ordra  r«f»MDl  la  mom  k  I'eapnUM  ji'Mri)il  paa  ordonnA  <|ue  kw  |i«HI«a  fteiMn 

^<M i  et qiM  l« rapport d« •■ptrtiqailweoailaUBt la pNNmM nllMilfmUon .d« I 
Mlnnl.  ■     / 

Dot  Eiperts  furent  nnmni^a  aveo  loa  inatraotloos  aaitrantes  :  "  Poor  telA  tix- 
porta  s'eoqutfrir  si  rimmouble  ci-apr^s  diSorit  a  produit  dea  ||-uiu  et  rcTjbnuB 
depuifl  lo  22  Mara  1844.  et  dans  oe  om,  estrior  qnola  opt  M  tela  fruita  et  ftre^ 
nu8,  et  faire  rapport  sans  d^iai."  Cot  or^n  avait  6ii  donnf  du  oonsentcLont 
doa  parties.  /  ^ 

Lea  Experts  proo^ddrent  et  firont  ra|/port.  Lea  deroandeurs  ayant  reqnia 
^'homologation  de  oe  rapport,  lu  d^fcnifeur  en  garantie  deiuanda  le  rqet  du 
rapport  "  pnroeque  les  exports  nomm^s  on  cotte  oause  ont  op6r<  et  fait  un  rap- 
"  port  sans  avoir,  au  prealabic,  notifi^  pu  Mi  notiflcr  los'  parties  int^rossdes  du 
"  jour  et  de  I'heure  oji  .ils  devaient  ag^  et  on  I'absonoe  des  ditos  parties." 

Branchaud  pour  Masson,  oita  Yassi^rot;  Manuel  dca  experts,  page  14,  No.  36. 
Ouyot  1  verbo  export,  p.  223.    Nouv^aii  Dontsart  vorbo  export,  p.  324. 

Doutre  pour  deuiandeurs,  dit  que  I'assignation  des  parties  pour  los  appcler 
^x  proodd^s  des  experts  n'est  ndoessairo  que  dans  lo  oas  oA  I'ordroxle  r<5f<Srenco 
ordonne  aur  experts  d'appeler  les  parties.  Ce  qui  justifie  cotto  opinion  o'est 
que  I'ai^oionno  coutume  de  Paris,  Art.  79,  oxigeait  quo  los  parties  fussent  appe- 
I6es,  et  que  cet  article  fut  suppriind,  lors  do  la  rdformo  de  la  coutume,  ot  rem- 
)p\u6  par  I'artiole  184,  qui  n'cxige  rien  de  semblable  (Voir  Guyot  Vo.  Kxpert). 
^i  le  d^fendeur  en  garantie  d^isirait  Itre  appcI6  il^  I'exportise  il  devait  monifester 
ce  d^sir,  lorsqu'il  donnait  son  consontement  a  la  formule  de  (^ferenoe. 

JuaBHENT  :— Considdrant  que  lo  d<<fendeur  en  garantie  n'a  pas  ^t^  notifi^, 
Boit  par  les  dits  demandcurs  soit  pqr  les  dits  experts  des  lieu,  jour  et  beure,  que 
ceux-oi  proc^deraient  aux  op<$rationB  cxig<$e8  d'«ux  pat  lo  jugementititerlooutoire 
qui  les  nomme,  aux  fins  que  le  dit  d^fendeur  en  garantie  put  Odre  les  diros,  re- 
quisitions et  observations  qu'il  aarait  jugd  oonvenables,  ot^u'ainsi  reparation 
des  dits  experts  est  illdgale  et  nuUe,  oasso  et  rejette  lo  dirwpport  d'experta  aveo 
dfljions  contre  les  demandeurs. 

'     .  y^  Riipport  rejetiS. 

Dout  't  &  Jjaoutt,  pour  demandeuri.  / 

Ab«e  «i&  i/rartcAau(2,  pour  d^fendeur  on  ffdrantie.  j 
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SXTPBRIOR  COURT,  1861; 


m 


•     f  MOifTMAL,  SOtb  MOVKMBiR,  liei.  „ 

;  ,  Coram  Bufnt,  J. 

'"'  ♦/  J    ''    '  Wo.  m.    ,,  -■■ 

,/       -Be^  v<.  (Win,  (£  jS'ittcennM,  Oppnaant. 

Ruos-Th*«  III* (MNli of  •  tenant  irntha  fag*  tat  thamitnr  (ha  whoto^Mr,  Ihongh  (harmil  b«  not 
•lido*.  AnilUi«twh«iither«h«ilM»««in-4«i«,|,JM,,«nh«.rnoUirl«lor«>iMMj»«»rto|  Mn 
•#««•  iaiiBol  b.  r«no»td  MUI  th«j;oB«y  tor  which  II  WM  pi»<l««a  hM  b«in  paid. 

In  -this  oniM  a  writ  of  oxooution  waa  iMUwl,  under  which,  aooording  to  the  pro"- 
ti$  verbal  of  aciiure,  divera  gooda  akd  effeota  of  the  defendant  worn  Uken  in 
cxeoution.       ,  , 

The  oppoaant  by  hia  oppoattlon  afin  de  con$erver  alleged  that  the  niovoabloa 
■eiied  were  on  the  pronuaca  ieaaod  by  him,  the  aaid  oppoaant,  t6  the  defendant; 
ted  he  claimed  to  be  poid  by  privilege  aa  proprietor  of  the  prcmiaea  out  of  the 
effeota  of  the  defendant  the  amount  duo  for  the  laat  aii  montha  of  the  leaiie, 
dating  from  Mny,  1860,  to  May,  186J,  and  the  whole  of  the  rent  for  the  current ' 
year  to  which,  by  the  proviaiona  of  thia  lease,  he  waa  entitled ;  and  in  the 
report  of  distribution  lira  oppoaant  waa  collooutod  aooording  to  the  demaad 
of  his  oppoaition. 

The  plaintiffs,  contesting  the  report  of  diatribution,  alleged  that,  aa  the  claim 
of  theoppoiwnt  waanot  founded  upon  any  notarial  instrtiment,  he  waa  not  entitled 
to  claim  by  any  privilege  and  preference  to  the  other  oreditora  of  the  suid  de- 
fendant, more  than  the  three  terma  due  and  the  current  one,  "  let  troi$  termet 
iekut  et  le  counmt;"  and  prayed  that  the  collocation  of  the  aaid  oppoaant, 
F61ix  Sinoonnes,  be  reduced  accordJDgly, 

Smith,  J — Held  that  the  oppoaant  was  entitled  to  maintahi  hia^privilege  for 
the  rent  sought  to  be  recovered,  and  homologated  the  Report  of  Distribution, 
prepared  in  accordance  with  the  opposant's  demand,  and  ordered  the  same  to  be 
followed  and  ezeouted  according  to  its  form  and  tonor. 

^      *   «       -      ,  .    .-.  ^  Contcstotion  dipmiaaod. 

Day  d}  Day,  for  plaintiffs.  .  + 

.<4. />.  ^onc/y,  for  defendant.  tk       \        ^  -    ^ 

(D.8.L.)  .,  ." 


COUR  DE  CIRCUIT. 

DISTRICT  Dip  MONTREAL,  15  NOyEMBRE  1861. 
Goram  Bebthklot,  J,       ^ 
.'«■■■■    No.  183.  ■?!•..-■- 

Mercier  vs.  Brillon. 


m- 


,  Jooi:-Que  Ift  ▼•!•»  dec  IwImoim  rendaei  MX  roytg«nn  qnl  moament  dus  un  hotel  «t  rceon- 
'    Trmble«nJtutiM. 

Farmi.  lea  items  da  oompte  dont  le  demand^  r^laogalt  la  valeur  da  di- 
fendeur;  se  renooni^ient  plusieura  charges  pdur  diversea'Jboissoni  fbamies  aa 
d^feddeur,  durant  ^a  t^jour  Dk  rhdtel  teiia  par  le  demandcor  en  la  oi(«  d* 
Montreal. _\_ /^^ 
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CmCUlT  (JOUHT,  1861. 


Le  (MAnddur  eat  hlMldunt  '4  IMttit  «{  venuil  ■4journ«^  d*  tnmt  4  tmrt  4 
Munlr<i<il  M  rtiutitl  dli  dainandour  ,(|ui  lui  louriiiMMil  rapM  ok  boiaMtni. 

Lo  d^Aiiiditur  ayant  |iLid«$  la  pniMriptioR  ^Ublia  par  I'tMioU  1:28  do  U  Cou. 
tama  de  I'uri*,  at  U  prauvo  daa  fiiU  ei  dmaaoip^MAa  ayadt  4t^  fbita,  II  Hit  «os> 
daniKl  au  paieui«>nt  d«  la  totaliuf  diff  compta  du  demaiKhar ;  aur  la  prinaip« 
qua  oat  artiola  auivaiii  toua  l«i«ooiaui«ntMltt«ira  n«  a'apptii|U(int  (|u'aui  "  bubttaotl 
doa  llowi.'»     ^  ,^    »        f         ■  m§._^__ 

LufrfHatft 0riipin,  avflCMtxdu  doin;in«&ur. 

Carlier  <f-  PomiMHie,  aviwaty  du  d4randeur. 

(l».«.L.)    ,       ^  \       ■*       ■   # 


MONTitKAL,  SOi^  NUVKHBRR,  KUU, 
C"r>tm  Smitu,  J. 
Ha.  Mli. 
.  J'inionraiilt  T«.  Ihmhrtony^ 


.  ■% 


« 


ttltBi— That tha  rabt  lorW  upon  alltlia  aaMMwbl'  pr«p«rty  in  Montroiil.  umlm-  (hitprofltlonii  oftha 
8nl  MMtloB  of  lh<iHUtuti>  Xlud  Via.  oh.  U,  U  reoovarabia  by  iaaiHurdittrroa  ni«h  uf  lh«>lr 
lanani  a*  hy  thair  laaiM  hava  agraed  to  pay  "  iha  aMnuman^  of  lh«  mIiI  Inaaad  pr»nttM« 
"  ilurlng  the  lald  term." 

I 

Thin  waa  an  aotioB  bj  a  landlord  in  reoover  fVom  hia  ienniit  the  rate  {mpowtl 
by  tlicStulute  of  185i>,aDd  vulgarly  l<-i)oniinat«d  "  The  .Sbuciul  Tnx  "  ,  tho  tenaiit 
liuving  bound  himwir  to  pny  tho  yearly  anattunninntfi  ir/  tl  o  t'orin  ubovo  tttutod. 
T\\»  Court  f);avo  judgment  in  fuvur  of  the  piuiiitiff,  at  wisll  in  thin  omna  oa  in 
•.  tho  lovcrnl  other  oumja  btilow,  and  in  doin(i^Ro  tho  Hon.  Judj^e  who  pronounced 
Ibo  judnmcnt  rcniarMd  th.it  thoro  h:id  bocn  aeverul  objeetiona  mudu  to  tho  pay- 
ment of  tliia  tux  by  tho  toniinJa,  all  of  which  miitht  bo  rodueod  to  thrco :   Pinit 
that  tho  afl«c»iinipnt  waa  niiidc  to  pay  a  debt  incurred  f'>r  other  thun  municipal 
purpoM!»  ;  2nd,  thuf  the  tux  did  not  full  under  tho  word  n«"08Hnicnt» ;  3rd,  that 
it  waa  not  imposed  by  tho  Corporation  but  by  law.     Aa  to  tho  firat  he  held  thut 
the  money,  tho  interext  on  which  tho  apecial  tax  wna  intended  to  repay,  wna 
clearly  obtained  for  the  ordinary  municipal  purpoaea  of  mprovihg  and  boautify- 
liig  the  oily,  and  it  woa  so  little  di-stinot  from  any  other  monioH  coming  into  the 
ciiy  Treasury  thut,  if  the  iiitoreat  due  to  tho  Muoioipiil  Loiin  Fund  were  i>aid 
from  other  aourcea,  or  if  tho  amount  of  the  tox  exceed*  d  the  amount  required, 
the   balance   went    into   the  ordinary  funds   of  tho   city.     On    the    aocond 
head    he    held   that  tho   term   aancasment   had   the  lamo   meaning    as    the 
word  tox,  except  that  it^onrried  with  it  besides  the  id<ia  of  partition  on  some 
scnle  of  the  amount  to, be»oontributod, among  all  tho  on ntributora.    The  third 
objection  between  a  tax  levied  by  the  corporation  and  by  Parliament  he  thought 
in  th(8  09se  set  up  a  didtinction'  without  a  dlfforenoo.     It  wan  tho  Corporation 
^  which  had  borrowed  the  money  and  the  Corporation  which  had  to  pay  it.     All 
^that  the  law  did  in  this  case  which  it  did  not  do  in  all  others  waa  to  say  to  the 
oitixens,  if  you  do  not  yoluntarily  tax  yourselves  you  will  \  e  forced  to  do  it     The 
only  other  objectioa  was  that  the  special  tax  was  not  ^i  contemplation'  of  the 
parties  when  they  made  the  lease  ;  but,  if  there  were  anything  in  this  objection 
it  woald  amount  to  this  that,  if  the  lease  were  for  yoar^,  the  assessment  to  be 


ciJKWiT  omkf,  mi. 
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«n  tha  proporlj  ^to  b«  -id  bv  it?      7^  .r  ^"^    ''**  """^  *"«   "'"•••'«' 

kl-Tof  U.  fX  00  1!^^«  •  "77  ""'  ""'""''•^'  •"•"'^  -^  '-'^ 
J«dg».„t.  *  *^*~"^'  ""*•  """"'""•  «»'"rf  """'h  f"rth«r  l4,.o  bi. 

^.  y/:  /ii,»«,  for  plaintiff  .      \  f>     t..  i  *       . 
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MONTftSAL,  30«  N(,vfolBKR, 
y       6Vam  GteuTii,  J. 


/  ■  i* 


■Jkit, 


^hthln.  Muir  4' at 

^''y«ry*.  Dftvidtm. 
AMo.stsr. 

Montr.^1  du,r»t  H"  Mlrf  Iwm."  ~  ""^  "^  •*  ""'*^^  «h»r-oi.  b,  (h«  oorpowiioB  of 

Thciw  were  aotiona  siaiiK>r  in  olmrnotnr  »a  »kit    *•  u- 
reported  .bovo.  oxoopt  i„  ^  Z^ZlZ  ^•»''"-«'"'«««'H  '-.  Hendorwn,  : 

•re  didbr^nt.  ^  »»■<>/'««'«  tho  ;V«i«,*«ui  .er6«  oftho  ton.^f,  undertaking 

^^Zn^:^''''''  '--^  »''"'-^«^.  -.rM„«.r^epo,ed  M 
J.  A.  Belt,,  for  plaintiff  Berthelpt.   -  Ju<JKinont  fi,r  plaint^. 

Abbolt  A  Dorman,  for  defendants  Muir  ^  .1.        '  >?      ,     -   . 
^OiVA/>uA«««/,  for  plaintiff  Mc^Kf  •  r.   -'^^ 

/fo«  ^  J?,te*»e.  for  dfcfindant,  Davidson  &  Dougaa 


MONTREAL,  30th  NOVEMBER,  1801. 
'  Coram  Smith,  J.   ^ 

Hit0  !-Tb.t  the  nt»  teWed  upon  .H  the  u«..h.  /^'^""f'?. 

tenanu  ..  by  their  Imm  haw  ..,eed  to  nl',  -  ^,   !,  ^  *''  tondlord.  Ih>m  ,„«h  of  their 

Thiii  was  an  aetioD  similarin  oharaoter  */»  »i..*  «p  u-  .        — 

reported  abote,  exccnt  in  so  for  T^      ^        of  Pmsonncult  w.  Henderson, 
»-k|»g  ^  eon^r  J  ?  *^;;r-"-.  -»»  of  the  defendaa...  under: 
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CIRCUIT  C(HJRT,  1861. 


i; 


The  Court  rendered  judgment  in  favor  of  plaintiff,  remarking  as  reported  in 
the  case  above  referred  to.  Judgment  for  plaintifi. 

Kouir  Hoy,  (or  plaintiff. 
\^^(i6re, //e«aji«  <6  «/e(/^,  for  defendant,         '  ', 

•        (fl.B.) 


)fc: 


MONTREAL-,  30tu  NOVBMBBR,  1801.        - 
;  Coram  Saim,  J .       ^  / 

■  *  '•    V  \  No.  8818. 

Judah  vs.  Lavoie. 
-  '    '*  '        No.  4809.  '  ' 

'"  \    Beaudrfya.  Adams. 

■•!  ■r  .  ■- 

Held  :— That  the  rate  levied  npon  all  the  aMenMible  property  in  Montreal,  under  the  proTiilons of  the 
3rd  ■ectionoftheStatate32ndVie.eh.  16,  iarecoverablo  by  landlords  fh>m«uch  of  their  tenants 

_^  aa  by  their  leases  have  agreed  to  pay  "  the  aigeMinenta  to  whtpb  the  said  leaacd  premiwa  may 
"  be  luldect  during  the  said  term." 

,  These  were  actions  similar  in  character  to  that  of  Pinsdnneault  Vs.  Henderson, 
reported  above,  except  in  so  fur  as  the  iptUsima  verba  of  the  tenant's  undertak. 
ing  are  concerned.  *     " 

The  Court  rendered  judgment  in  favor  of  plaintiff?,  remarking' as  reported  ia 
the  (sase  above  referred  (o.  "      Judgment  for  plaintiffs. 


Henry  Judah,  Q.C.,  for  plaintiff  Jjidah. 
Lehlanc  iS;  Cassidy,  for  defendant  Lavoie. 
Jiouif  Roy,  for  pluintiff  Beaudry. 
J.  Popham,  for  defendant  Adams. 

(8.B.) 


^r-. 


'^. 


x^-. 


MONTREAL,  30th  NOVEMBER,  18GL 
Coram  Monk,  J. 


No.  1618. 


Tv/t  vs.  Irwin. 


\ 


UiLD  :  -That  in  an  action  f  tr  malleioaa  arreet  in  a  erimlnM  pro8eei|,tion,  the  abaenee  of  ^ny  allegatioo 
that  the  arrert  was  made  without  probable  came  la  a  tktal  delbot  in  the  deolarmk|oii. 

This  vras  an  action  for  malicious  arrest  in  a  criminal  proaeoution  ;  the  de. 
fendant  demurred  to  the  action  on  the  ground  that  the  declaration  did  not  oon- 
tain<«n  J  allegation  that  the  arrest  woa^ade  without  probable  cause  therefor.  The 
demurrer  came  up  for  hearing  with  the  inscription  for  hearing  on  the  merits. 

The  Ce^rt  was  of  opinion  that  the  objection  taken  by  the  demurrer  was  a 
sound  one,  and  that  the  absence  of  the  all^ation  in  question  was  a  fatal  defect. 
The  Court,  moreover,  was  against  the.  plaintiff  on  the  merits.  The  action  was 
therefore  dismissed.  ■  .  Action  dismissed. 

JH.  .Dokerty,  for  plaintiff.  _  ,^   _:i     _ 

Mackay  &  Austin,  for  defendant. 
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LOWER  CANAM  J0KIST. 


OOMPUio  BT 

STRACHAN  BBTHUNE,  Advocate.    ' 
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Adcltiet 
ArriDAViT 


'^ 


ACT.  .H  BREVET  :-It  U  Dot  neSssBary  fo.  Its  authenticity  that  it  be  passed  ia  the 

ACTION  «.  «rf*«««  *  r<,;„pte  between  the  «pre8entaUves"ortwo ■8Uc;eilonE'i8"no; 
^     .        susceptible  of  trii^  by  jury.    (Mann  et  al.  vs.  Uambe,  S.  C  ) 

Action  heoatoibe  :-  Vide  Municipal  Taxes.  "        ' 

"       R«titoibe:— Fide  Petitory  AoTioH. 

RBT00AT0iRE:—PJV/e  Insolvency.  , 

:—Fi(fc  Married  Woman. 

i—FiVfe  Saisib  Arret.  «        t 

j— "    Notice  OP  PR0TE8T1  '  ^-'-  ■ 

«        :— '«    Opposition  dyttjremen/.  '     V       ..  i^ 

'~"    Capias  AD  Respondenduii.  ,    < 

"       :— "    Opposition  d/n  rf'annafcr.  ^^  •. 

4AaiuiT:—Ftd«  Auctioneer.  ,, 

ALu.«,T:-ThMe  who  are  bound  to  furnish  it  are  jointly  and  severally  respoMWe, 
and  any  one  of  then,,  therefore,  may  be  sued  to  supply  it.  .^iauEoi 
vs.  Connoissant  et  vir,  CO)  A    *^*^ '  •       w."""*"" 

appeal:-a  bond  of  security  in,  given  b^fore'iheissue'^rtt;';;;;;'^";^^;;!!;;;"  in 

wlT        T""-  '^^  ^"^  ■  J"''8^""'»  of  »"«  Superior  Court  knd. 
wnt  of  appeal  m  such  a  case  will  be  set  aside  on  m^on.    (Bum  «h^ 

,^.-If  the  return,  on  an  appeal  from  the  Circuit  Court,  be  made  on  thf  first 
day  of  term,  a  motion  to  re>ct.the  appeal  for  insufficient  secW-" 

.*  late.    (Mackay.AppeMnt,  and  Simpson,  Re8ponden^Q.B.)....-...        -^    jO 
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■    •-  '  ■     ■      .  •,  ■.■•;■■.; 

01  INDtXTd  PRINCIPAL   MATTERS.  ^ 

X  ,  J'AOl 

ApriAL  Bond:— Where  a  judRmcDt  orders  llic  iaaue  of  a  writ  of<  eontrHiiUa  against  a 
Defendant,  and  his  imprisonnicnt  until  he  shall  have  paid  the  debt, 
interest,  costs  and  subsequent  ^osts  in  the  cau8e,^by  virtue  of  a  pre- 
vious judgment,  and  on  .-an  appeal  from  the  judgment  ordering  the 
contrainlf,  the  suretibs  obligate  thcmgclves  that  W.  B.  (the  Defen- 
;,  •«>-*  dant)  shall  effectually  prosecute  tlie  appeal  of  the  said  judgment,  and 
pay  such  condi/nination  money,  costs  and  dnraagea  as  shall  be  ad- 
judged in  case  tlic  said  judgment  or  sentence  of  tlie  Superior"  Court 
.  .  •         be  aWirined,  the  sureties,  in  tlie  event  of  the  confirmation  of  the  judg- 

ment, are   not   immediattly   liable   to  Jhe  Plaintiirfor' more  than  the 
'' ■  cost  of  the  appeal,  and  arc  not  liable  tor  Ihe  balance  of  the  condeip- 

nation  money  against   t|ie  Defendant,  , until   the  Plaintiff  has  first  en- 
forced the  order  for  eoiitniiiilr  against  the  Defendant.     (Whitney  vs. 

*     "  Brooks  etal.^S.(5.) «5. 161 

.      rt  :- The  Court  of  Queers  Bench,  appeal  side,   after"  having  been  seized 

-  with  a  cause  in  appeaf,  and  having  rendered  a  final  judgment  on  the 

"  _  Appeal,   has  no  longer  any  poii-er  to  take  cogni/.ance  of  the  cause,  the 

c.\erei«e  of  the  power  of  the  said  Court  and  its  competency  having    - 
terminated  with  its  judgment  on  the  appeal.  •  (The  Montreal  Assu-  ' 
:.  ranee  Company,  Appellant,, and  McGillivray,  Respondent,  Q.  B.).„fif.....    164. 

AKCHiTKqT  has  no  right,  in  the  absence  of  an  express  convention,  to  recover  a  com- 
niission  on  the   proprietor's  outlay  to  nomine,  yet  the  value  of  his  ser- 
vices may  be  established  by  evide«tc  that  the  allowance  of  a  com- 
^     '  mission  is  usual,  and  is  a  fair  andf^  reasonable  mode  of  remuneration: 

in  which  case   he  will  recover  as  for  a  quonlum  meruit,   v  (Pootner, 

■  Appellant,  and  Joseph,  Respondent,  Q.  B.) ,...; 225 

AssAt^LT  :— Indictment  for,"'does  not  lie  against  the  conductor  of  a  railway  train  for, 
•      putting  offthe  train  §  passenger  .who  refuses  to  pay  his  fare.    (Regina  vs. 

Faneut;  Q.  B.)......;. : 167 

'  .AsBESSMiNTS :— The  rate  levied  upon  afl -the  assessable  projicrty  in  Montreal,  tifader  the 

'  ,  provisions  of  the  3rd  seclt(Mi«f  the  Statute  22nd  Vic,  ch.  15,  is  recoverable 

by^lalidlords  (torn  such  of  their  tenants  as  by  their  leases  have  agreed  to 

^  •         pay  the  yearly  assessineDts  on  the  property  leased,     .^iifsoneault  jjrs. 

RannsSy,C,C. )..*.. ; ; ...,• 227 

II  :— The  rate  levied  upon  all  the  assessable  property  hi  Montreal,  under  the 

provisions  of  the  3rd  section  bf  the  Statute  22nd  Vic,  ch.  15,  is  not  recov- 
*  '  erable  by  landlords  from  such  of  thl^jt^ tenants  as  by  their  leasee  have' 

agreed  to  pay  the  yearly  assessments  on  the  property  leased.    (Courcelles  " 

dit  Chevalier  vs.  Longpre,  C.C.) 223 

,  Iv  "  :-;^The  rate  levied  upon  all  the. assessable  property  in  Alontreal,  under  the 

\,  ,   provisions  of  the  3rd  section  of  the  Statute  22nd  Vic,  ch.  15,  is  recoverable 

L.  by  landlords  from  such  of  their  tenrills  OS  by  their  leases  have  agreed  to 

^;  pay  "  the  assessments  t>f  the  said  leased  premises  during  the  said  term.'* 

"'"^^^  (Pinsoneault  vs.  Henderson,  C.  C.) 338 

u  :— ^The  rate  levied  upon  all  the  assessable  property  in  Montreal,  under  the 

provisions  of  the  3rd  section  of  the  Statute  22nd  Vic,  ch.  15,  is  recovera- 

'  '  ble  by  landlords  from  such  of  their  tenants  as  by  their  leases  have  agreed 

"   §•  .  to  pay  "  the  yearly  assessments  of  said  leased  premises,  and  every  other  , 

tax,  charge,  and  burden  which  may  be  imposed  thereon  by  the  Cprpora- 

tion  of  Montreal,  during  the  said  term."    (Berthelet  vs.  Muir  et  al.,  C.  C, 

Meyer  vs.  Davidson,  C.  C,  and  Meyer  vs.  DougalljtJ.C.) .339 

/ ;  «  :— The  rate  levied  u])bn  all  the  assessable  property  in  Montreal,  under 

*^rr^~  -  the  provisions  of,  the  3rd  section  of  the  Statute  22nd  Vic,  ch  15,  is 
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^  recoverable  by  Undlorda  from  8uch  of  their  tenanU  as  by  their  leases 

have  agreed  to  pay  "touUt  laxttel  cotitation*  qui  uront  impot/es  nr 
ee  que  prUentement  louf,  la  taxe  de  Peau  pomprite,  dvrant  le  dit  Urme  " 

(Dumas  T8.  Viau  dit  L'Bsperance,  C/C'.)...., 33«  < 

As8«B8inNTB:-'rt.e  rate  levied  upon  all  the  assessable  property  S  Montreal,  undejf- ' " 
the  proTiaions  of  tife-  Srd  section  of  the  Statute  22nd  Vic,  ch.  15   is 
recoyerable  by  landlords  from  such  of  their  tenants  as  by  their  lei^es 
have  agreed  to  pay  "  the  assessments  to  which  the  said  leased  pre^ 
/  mises  may  be  subject,  during  the  eaid  term."    (Judah  vs.  Lavoie,  C 

C,  and  Beaudry  vs.  Adams,  C.  C.) , ;.., „,.......  340 

AsSlOHHIMTl—KldlelNSOLViiNCV.  ,  # 

'•  voluntarily  made  by  an  insolvent  with  the-sanc^  even  of  the  majorUy 

of  his  creditor^,  and  containing  a  condition  that  the  debtor  is  to  have     : 
./     •  full  discherge,  is  inoperative  as  regards  iv  diaiftiting  creditor,  and 
may  be  attacked  by  him  by  means  of  a  »m»u!  arrSt,  not  only  in  the 
hands  of  the  assignees  Ihemselvea,  but  also  in  the  bands  of  a  %ndee 

'  'trmtLi/b, 


M 


^    "^  ]*!.*,  7*"''«  *"•  »  P«"«on  of  the~«t»t^,    (.Yacfarlane  et  «1.,  ^[ppellants,  «, 

X         '       *nd  ITcKenzie  et  al..  Respondents,  Q.  B.):...C:. |o6 

AtTORNKTs: — Substitution  of,  Ki(<«  P^AOTiCB.  ;     >•' 

Auction  :'<- Ttcir  Sale. 

ACCTIONKK  is  bound  to  deliver  to  his  principal  the  notef  h?may  hav#teceived  for 

the  goods  he  hfts  sold,  whether  he  guarantees  the  sales  or.iit,  and  he 

^     has  no  right  to  include  the  price  of  sale  with  that  derived  from  the 

sale  of  other  persons'  goods  in  one  note.    (Si^lr,  Appellant,  and 

Lcemmg  et  al..  Respondents,  Q.  B.^.... —l^-^.  241 

,  "  :-i^The  most  reasonable  interpretation  of  an  agree'm^f  "to  guiAntee 
.  sales,  wljere  notes  are  giisn,  is  the  guarantor's  liability  to  endorse 
,    them.    (Do) 

BAiLtTOB  DD  Fords  :—KiVfcBuaDBR8'PRiviLBaB.  #f 

BaNKBDPTOT:— Fiii«lNSOLTBN0Y.  -  ^ 

BAKK  Stock  is  Hnimmu^JetiJaT  eho,e,  prMeme,  and  the  sale  thereof  b#a  tutor 

to  a  minor,  without  the  observance  of  all  the  formalities  required  by 

1  '\^u   ^,  "^  '*'""  "^  immovable  property,  is  ip»o  jure  «ull  and 

void     (The  Bank  of;Montreal,  Appellant,  and  Simpson  etWr,Respon. 
dents,  Q.  B.) .«..'..■..,..  '(*     '^      ^ 

Bit  : — Vide  Promibsurt  Note,  . . '  >  ^^^, 

BcaDBBB-  PBivaBOB:-In  case  of  Sheriff's  sales,  tjie  valuation  niU  hy^ptrt,  # 

terms   of  the   Registry   Ordinance    will  not  prevail  as   against   third 
'  r     parties,  and  consequently  the  bailhur  du  fond,  can  claim-M  erpmite 

^     tontradictoire  to  establish  the  relative  ^alqe  of  Ttfie  landwd  bS„ 
,     ,     at^the  time  of  the  SherifTs  sile;  and  iS  case  th7money  left  tZt^Z     . 
*•"*"">  •"  »ot  sufBcient  to  pay  both,j5laim8,  the  bailleur  du  fondUhn  a  ' 
preference  on  so  much  as  representa  the  v^ilue  of  the,  land  as  deter-    " 
;  .   mined  by  the  expert,.    (Doutre  vs.  Green,  andjBlvidge,  opp.,  S.  C  )  \si^ 

Capias  ad  Rkbpokdihdum  :-The  fraudulent  asiignmentilVeal  estate  is  a  sedwtinff     ' 
of  property  within  the  meaning  of  the  Statute  13  Vic,  ch  42  and  a> 
r«j,i«.  ma.  Issue  in  su^  a  case,  even  after  the  lapse  of  6  months  from  • 

the  execuUon  of  the  dee£    (Langley  vs.  phamherlain,  s.  O.)... 49 

"  :-A  debt  arising  out  of  •  contract  made  in  ScoUand  to  deUvei*  »"bZ 

sengert  luggage  in  the  port  of  Montreal,  and  where  dcliveiy  faUedto    , 
M  made,  and  for  which  judgment  has  been  rendered  in  the  district  of 
Montreal,  is  not  a  foreign  debt,  within  the  mei^ning  of  the  Statute  ch 
87  of  the  Cons.  Stat  of  L.  C,  sec  7,  sub.HWc.  2.     (McDongall  vsi 
Torrance,  S.  C.)  • 
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•OAfiAa  AD  RiBpoNoiMDOM :— Th«  PUiattff  li  Juitified  in  bli  belief  of  the  Defendlint 
being  immediately  about  to  Jeare  the  Province  of  Canada,  with  intent 
to  defraud  the  Plaintiff,  froni  the  fact  of  the  DefendAit  being  a  eeafitring 
man  resident  without  Canada  and  in  Great  Britain,  and  temporarily 
within  the  Prorlnce,  in  command  of  a  leagoing  Tniieik  which  ia  imma>  | 
-diately  about  to  iea^e^aQdrrom  the  Defendant  having  made  and  niakiag*1 
»o  attempts  to  pay th<^ PlanHiffi^debt, and  from  the  Defendknt having 
Absented  himself  flrom  the  Pro^ncfr-ia  1860,  immediately  after  Jhe 
rendering  of  the  judgment  against  him,  ailhoogh  in  each  of  the  thm 
V  years  next  preceding  he  bad  been  in  the  Province  lir^QiQmand  of  a 

ship.    (Dp.) .^... ...7I^.;;v,«„^l«.. 

.  "  "  "  :— An  affidavit  for,  in^case  o'f  jleterioratlon  of  property,  under  the  pro- 
visions of  chapter  47  df  the  (Consolidated  Statutes  of'L.  C,  need  not  ^ 
contain  the  words  "de  propo$  dilibirt"  or  "^vilftilly,''  nor  the  allega- 
-Z:"  tion^  that  Without  tje  benefit  of  the  writ  the  applicant  will  suffer 
daniage^  and  on  a  contestation  of  the  eapiat,  tbg  affidavit  is  primi/aeit 
evidence  of  the  allegations  c^tained  therein]^  sufficient  to  oblige  4he  *•  _, 
i^du^e  evidence  to  the  contrary.    (Doutre  ^ta. 


'  pATtj  Contesting   to  -addu^  evidence  to 

VMcGujnnis,  S.  CO-  ...".Tf:... ...,' , :„,.... .',  m 

it       H  jit  ._p„  contestation  of  a,  issued,  under  chapter  47  of  the  Oonsolida&d  ' 

Statutes  of  L.  C,  It  is  not  competent  for  the  Defendant  to  plead  la  -> 
."         1^  avoidance  that  the  Plaintiff  bou^t  the  property  at  the  Sheriff's  sale  a 

-at  a  certain  price,  and^td  it  alterwards  at  a  large  profit    (Doutre 
1  "vs.  JIcGuinnis,  8.  C.) ,.„ ..^ jjjg 

ClRTlORARi: — Fl(/«  MONTRBAt,  CiTV  or.  ^ 

Oiitcnit  CooRT  :—  Vide  T4kri)  Saisi.  ,    ' 

OOMHDNITY  OP  PuoPCRtY  :— ri>/«  HaRRIRD  WOUAN^  -  ,. 

COHPBTKNcr  : — Couft  e(|ually  divMed  aa  to  whether  Judge  Cacon's  appointment  as 

Codllier  rendered  him  Incompetent  to  sit  as  a  Judge.    (Q.  B.) 79 

CoiiPOSiTjoa  :— An  Hgreemej^  to  accept  a  composition,  and,  on  receipt  thereof,  to 
give  a  full  dislRrge  for  the  whole  debt,  will  not  prevent  the  creditor, 

^                 on  failure  of  the  debtor  to  pay  such,  composition  in  full,  from  recover-    -  ; 
ing  his  original  claim,  less  the  amount  actually  paid  on  account;  nor       ^ 
will  the  creditor's  right  so  to  recover  be  affected  by  the  surrender  to  the 
debtor  of  the  notes  which  constituted  the  principal  evidence  of  the  «i 
»  original  debt.    (Brown  et  al.  vs.  Hartigan,  S.  G.) 4i 

Contractor  : — K(|||^amaob3.  . 

CONTRAINTB  PAR  CORPS  : — Tlrfe  GUARDIAM.  /  . 

:— Opposition  ifin  de  dittrpite.      \ 

: — In  case  of  application  for,\tbe  rule  must  contain  all   the  essential 

allegations  contained  in  the  motion  or  petition  therefor.  (Varin  vs.  Coolc 

»        '  etal.,  and  McGinnisetal.,  mi««neaiM«,  S.  C.),..^ ;......,  1^ 

u    II    .1   ._Ki(fc  Curator. 
Costs  :—V«<feSBotJBiTT.                 '.      '  "                     .1                  ^ 
"    :—Vide  Opposition  ijtig»ment. 
"    : — Vide  P6rbhption  d'trutanee. 
Curator  to  a  vacant  estate,  who  has  been  ordered  to  depositlwith  the  Prothonotary 
the  balance  shown  on  the  face  of  his  aecount  to  ||be  in  bis  hands  before 
contestation  of  such  account  or  final  judgment  thereon,  i;  not  con<r(i(9ma- 
A/eparcorpsfornon  compliance  with  such  order.*   I  Wood  vs.  McLennan,     • 
cur.,  S.  C.) .l...,.i.... 253 

—In  an  aiction  for,  for  malicious  prosecution,  the  admission  of  arrest  in  one 
plea  is  sufficient,  without  further  proof  of  the  fact,  ^hough  such  plea  bo 
toUowed  by  the  general  issue.    (lf«lftty  vs.  Ruiter,  Sli'Q.y^... 50 
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Damaou  :— Virf*  Saut. 


:— FiVfc  JtotTbial.  - ..  .-  -  •   ,|l 

for  iiyoriee  .u.ulhed  br  th«  felling  of  a  bearnVroin  a  bull^tn.,  .-♦•.* 

;-"•  <"  «;«<=tioa  on  4blic  .tree?  by  a  per.on^r.g'^JSIJh"^^^^^^^ 

T^^  "?  be/e90Te«d  from  th.  contractor;  anST.  .nch  a  S^Tht 

lZ/r^:u'A  **"~"'  *•'  "•«'■■««"»•  "  «">  »he  contactor  ^0  1. 

hable  for  the^ct.  oM,i>  ^rkraen,  and  otbiir  persons  uilr  17,  J  •  '  • 

:-K::ir,'ps'."'"«-  <«»'-"M«AaVK;':-..T,,, .. ■ 

».» I.  .  (i.Ul  d.f.o.i.  ,h.  d.,|„.„„.  ■  (T„„  „,  „«I"ro'  ''""^'*  3,. 

DiPLAOMtNT:— F^      «  ''    V,  »;vv    '        -' 

DrnMB  —  yideTnatt.       '.      ■  V    ''      '^^"■■"      '"'"    V  V'- ■  ^-:  ■■"^•—  ' 

J)ow«:-.Tbe  uhUdm,  wiio  have  committrf  acU,  ^Mtiefs  JmiMuTiU  ' 

though  they  ma,  have  renounced.     (Filion  et  al.   ^^jf^iAt         v/' 

m«.*«We  property  affected  by  the  iJi^Wo  ^      ry"^  «^  T  ""^  ,„„ 

«      :-The  279th  article  of  the  cietoo,  of  C^l^.t'^:';;.' ":' ' 

-^^erofaeecondwi^ar^the^^rte^^  - 

quence  of  the  no».fu.fiI«ent^of  .hetSiS^Tt  o^L  "d^"^  ^ 
concession,  has  not  the  effect  of  purging  the  nronertT  tKl.  ^  f 

#«-- the  customer  dower  With' JchKXSTrC^r*""''^, 28  '. 

:-The  municipal  taies  and  other  annflal  chara*.  .i;  faiVi^  „i.     "~Z 

the  enjoyment    and   possession  7  tJe   SSnertl  ^^d    tw^"'  *"   ^ 

cannot  claim  to  be  retabun»d  f«  amarrSi.  tW  h         '^""' 

paid,  during  the  periodof  his  possLjior^boy      T   ""*  ''  '^'^'^^  ' 

E«CTllMT;-F.rf*LBS80BANDLl88M.  .>         <■  '' ""rfr ---' ^ 

BMumn  >-Vide  PuAOfio^.^  ;  -^  V."^ 

EviDiNd:— |fj/eTiTH«s.  ' -- 


,-»* 


^ 


••—  "    Composition. 

^— In  an^  action  to  recover  the 


•-:    f 


otary 

■■■■ 

lefore 

\  A 

tea- 

man, 

• 



253  ♦; 

none 

eabe 

...:•> 

60      < 

rL!^!!"!!,"/  *'"'  ^^"^^  *«  H  BuchcomBPsitionJhe  fact  of  ench^i 

the  effectv>hat  Bu«h  amount.had  been  ' 
lue  after  examin^ion  of  the  items  of 
•litor,  are  «ulHcie|»t,  without  ftarnisb- 


Bwn  et^ri;  vs.  Hartigan,  8.  0.)... 


sertion  with  parol  evidence  . 
admitted   ^y  th«   debter  tftbe 
account  between  hinr  and  his 
ing  the  details  ofTfidebtedness. 
and  final  hearing  :^jr,(^PB^OT„_, 

:^ii*ol,  evidence  iAnadmisiible  to  prove^hai  an  ildlrser  Of  a  »mm!i! 
«2note  lnd„r««,JMl.k^gr^  .,  ^^  ZZ^^^^^TZ 
«!? J!  *•*««•".<*  "Ote  solely«bpo^the  cn^it  o?  the  miiTwithlS 
recourse  to  .he  indor^er.    (ChamSn,    App^lJ,   nncK  ^n^s^ 
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BviDiHCi  :^QBe  of  the  ti^b|iiti  of  DefcJwits  w*o  ure  ^m  jointly  and  BCTeraUy       4 
liabtefto  Pliln^  cwi  «i»inine  each  othe*^  *»itneg8e8,  in  iupport  of      ; 
„  the  ijl^rate  iii^el  raised   by  eagh.    (01^  v*.   McDonald  et   al.,<-  > 

^  8.q:M- ■"■^■$. -••" f|—^-%r-"f W"""'^ 

"  *"  :-rA  \^(t  may  boo'inmined.  by  1^9  adversary  §  <»n  ordihafy  wi^ess,  i^ 
'  '  addia^b    to  beii»if'«jxainin«d   In  IrtterroKat#o8    mr  fa^  fOT''*''*'%i 

'    ^-m^n  open^rt.    (Bail^  »s.  M6K«n.i|||.  S.  ^^^ ,« 

-^^-T^ioT.  f 0:;.  . ,  .|:-         I  V;M  ,  'vSm  ■ 

I  .     V'    ..£''■        ^ik    -i-  '  '.A'.' ..r....iiiai>....' j.i<iw»«...' 


"»> 


er  «h|it 


.^'••^9 


enta 


tltii)^ 


stai 


H(I*in^r 


|rom.  twfjparly  oi;  parties j 
nattieil  tys^e  ('ourt ;  tbftothei^'  ,|| 
reaponsiSaJtoorefor.    (f r*in,m-  %;*v^ 

■    -  ■■  .  '■'  f^KF  a    ■     "  ■  Tjfcv  iwSllL 

.y|t^;« ' nli«.....  _.  ip  T'f'S, I 

JIT'' tbc  caM  of  a  aecond '    .'  ,^;,| 
^th^' first,  if  obi«€^on  '       'f 

r,8.o.) '1... ;.,.••«  aas-gl 

^  16  ahd  plfpe^of  tbe  intended 
f«^oyi^"  Johnsdn  et  Johnsoa  en  f 
'J,^,..,.,i. .;. " '...i,i.....  ?38^ 
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i  Ufl 
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^ar<i«tfcv8..Ma(l^|p.^;^.^..r 

cBillPiK  tootloi?.^  i*u8t  co&in  V  description  of  tbe  property  to  be^ro-,  t     , 

T'S^d:;  (Nar^^vs;^!^  lir^Ai a(liudie<Ua3irf,*,iid  Anderson,  Op-,. 

«  ''^^h*;iiil(i^Uii<*««iV«'  fiil  \>t>  tAlmwi  to  ^P^y  **»   purcbase  money,  if  he         /I 
t^      • '    ^^M»**  P«nn»t^d  to  do  so^ljjpfbre  t)bie  ^e  for  are-sale  liUusfalh}  '*  ; 

Jr-^I^Mnj^  ^solute;    (Do.y;i4-..-.^--4->r"— •" .......?  23    ■» 

roBECi,osuAK^^B!>Wiiidiin«i?tbederaandBi       #lWiij»nd  gninled^nd  record-  ^ 
r-~--...,^^'e4,i^l^l^  (BeauiiiBM  et  a!.,  TS.  Wi»«er,  8.  0)............,..    21 

,.r^~r^jflj^  4^f„ati^^^  by  tlJe.  Defenda{tf  that  vj^  towsloil^s.  the  Defenfiai^t,        ,    . 
'  '  «c^;j8iiiH.    (^);v"-^"^"^F=^^'^^  "V""  !^-] 

3%|L^||l--<^•%fttfeIiwo^       i'  ^li^  -'f"'  '-^i  i'.-  '-'In 

ri.^^^rD..^!^  b.'.lL.'f^'c^'^un.u.  »i>  pAilAnA  ;^Tn  aiMiactioDL  between  a  ptefereoUal     vH:! 


oSig'S*  tt^'itWAT  t^MPAUT  Olf  C/«**DA  :-:in  an^-actioft  between  a  pteferential        :;  I; 

^    '^nibold^  and  the  Compaiy,  the  Court  canntfl  adjudicate  with  re-         jt 

\  1    speat  to  iiie.  riiht  of  priorilUof  Ai(po<A;?««  orlien  of  such  bondhof^r,  %  '    j 

''f       ,    norliiiudh' action;  ean  the  Oourt  declare  t||iat  tfae  road,  rolling  atock,       ^^1 

■         iW!;i^^noV  susceptible   of  sale  ^   the   Sheriff;    (Morrison  ts.  Tbe        ^i 

:     Grwi^^i'ifnk  Railway.  Compi^ny  of  Canada,  8.  0.)-.. • • •••  3"  J 

"       i-g||>V\Co&i'it  has  no  power  to-  M)po\nt  a  nfqueitre  or  receiver  to  theRaiU^       ^ 
:'  :j-  .:         '^3^1  «bd  the  law  regarding  Sequestration  of  property  does  ilot  extend 

'     11*  the  kidiciai    sequestratioii   of  .the  property    «f  bodies  corporkte.       j 

.  *    ;  JE?r:i.. ;........  .^..^y^;,^..-.;'^-;- .-  3«, 

GtoABANnr^I-Tridf^AtrcTIONRKR.  e  I  '<    "^  "^ 

OOABD^  is  not  liable  io  contrainfe  par  eotfm  when  thfe  effects  Beiaed  haT«been  sold 
"   ^ micler 'oth«s  "exejution*.    (Bl^^ttipa   vs.  Fatten,  and   Patten-^  — 
cau««,  C.  C.).... ......,..'.,•••...» 

iMSCHiprioN'i— KirffPRACTica.  ' -^-^j 

"       en  faux  :-r-Aa^  fXtrail   de   baiiletne,   frOm  a  Registe^idt  ^Uthot^zed 
Maw,  cannot   be  ^ttwc^ed   by  inscription  en  /atm{Sha.w  etW.(  ^ 
Sykfs,  and  ^Stke^I'laintiff  en  faux,  to.  Shaw  et*  «>.,    Ddendante 

/(laiCa^-)"— V "•" • • 
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'l»6,  estate  nnd  cfltcts  of  an  insolvent  ar«  tbe  eonunon  teou^ty^  gage 

l^kun,  of  all  his  creditoM.    (Oumniing  ot  al,  AppellanUi,  and  8mith  et 

^B«f]]%)ndent8,  Q.  U.) -. ^ 

*T*r*?t""""  *<"""*«  made  »>y  a  trader  wbiUt  notoriously  iniol- 

is,  at  ■common  law  and  according  to  the  principles  of  the  law  of 

imerce,  and  especially  under  the  Edict  of  King  Henry  the  Fourtjj  of 

V^pt  the  month  of  May  1C()9,  absotutcly  null  and  void.    (Do.) 

,  •*-^,|''*89'gnment,of  th^  interest  of  the  Insolvent  In  his  lease  or  leased 

■ia'^^Ma  pRemises  contnining\the  property  sold,  without  any  actual  diplde- 

w#.ar  other  spet-ic^  of  tradition  rMte,  is  not  a  sufficient  delivery  in  law 

isagainst  creditors  or  other  third  parties.    (Do.) 

'/l^^^R^Toca'tocy  conclfisions  in  a  contestation  of  an  opposition  ii  fin  d'an- 
^■i  :*^|lj*f|"""'.»"*  cquivnlent„til>  tlie  ac(ion  rivQealuire  or  actio  J'auliana. 


▼ii 


PAOI 


J^Vide  Absignmbnt. 


(Do.)      1 


I  ■ 


I"' 


m-  i" 


iNSunAKCi:— the  following  worths,  describing  the  subject  assured,  written  upon  the 
tace  of  the  Policy,— "of  the  steamer  MalakolT,  now  lying  in  Tate's 
P^ck,  Montreal,  and  Intended  to  navigate  the  St.  Lawrence  and  Lal^es     '  / 
^^  from   Hamilton  to  Quebec,  principally  as  a   freight  boat,  and  to  be 

laid  up  for  the  winter  at  a  place  to  be  approved  of  by  the  Company     / 
who  wiljl'hot^be  liable  for  explosions  either  by  steanv.  or  gunpowder,"    / 
-  '  iimount  to  an  express  warranty  that  the  vessel  shall  be  navigated  as  ' 

.  above  specified.  If,  therefore,  instead  of  being  so  navigated,  the  vessel 
he  retained  in  the  dock  and  there  destt-oyed  by  fire,  the  Insurer  will- 
not  be  liable.    (Grant,  Appellant,  and  The  iEtna  Insurance  Company, 

Respondent,  Q.  B.),... .............i^..  285 

J^CMBNT:— A  judgment  entered  up    by  the  Prothonotary  in  vacation  will  be  set     • 
_  •          aside  on  motion,  if  the  proceedings  necessary  to  give  that  officer  juris- 
diction hav^'not  been  legal  ly  taken.    (Beaufield  et  al.,  vS.  Wheeler,  S.  C)  21 
.,     u        .  ^When  the  draft  of,  has  been  amended,  after  it  has  been  pronounced,  the 
parties,interested  cannot  attack  it  by  i>Mcrfp/ion«fc/<iux.    (Ross,  Appel- 
lant, and  Ross,  Respondent,  Q.  B.) ;..,.. rt 141 

non  obttante  veredicto,  may  be  given  by  the  Superior  Court,  on  motion  to        - 
that  efd,  when  the  findings  of  the  Jikv  are  clearly  against  law  and  evi- 

dence.    (Grant,  Appellant,  anff/ThcMliia  Insurance  Company,  Respond- 
:  ^.       ^  ent;  Q.B.) ,.„......:..... ', ^ "286 

JcRY  Triai.  :— An  action  fordaipages  for  malicious  pro'^cution,  arising  out  of  mer- 
cantile transactions  ^tween  merchants,  is  no{"a  civil  suit  of  a  mercan- 
tile nature/  within  the  meaning  of  the  39th  section  of  chapter  84  of  the 
Consolidated  Statutes  of  Lower  Canada,  entitling  the  parties  to  a  trial 
by  a  Jury  composed  of  Merchants  and  traders.    (Fogarty  vs.  Morrow  et 


--|-Mt-' 


M 


al,^.G.) 

'.r-Vide  JvwiUKKT 
r*-^  Vide  Action  en  red. 


222 


Lmabk:— Vide  Riiit.    ^-        ,.*. 

•ILioisLATivi  CocNcii,:-The  maltyfm'poscdiyjrt<!P  7th  section  "of  cbap(«r  8  Bf  thiv*  *  H 
Consolidated  Statiiffes  of  Canada  does'tnot  apply  tp  tbe  faa^  &  pe^ ';,.         - 
^      '    t         disqualified  by  want  Of  sufficient  real  property,  and  who  has  sAUnd  vote^  J ,*"  ^ 
_/■    /  as  a  m^ber,  and  only  applies  to"\he  Case  of  incapacity  pivvi^ed  by  the   " 

5th  «eiPon  of  the  same  chapter.    (Morasse  vg.  Gu^vcemoa^S.  C.)'. ;i^ll3 

LBSiON:-The  indemnity  due  to  a  minor  in  case  0^  is  not  liable  t4»k4uction  by%e  *   ' 
amount  he  may  have  received  on  account,  nnless  It  W  pleaded  «nd, 
^  proved  that  he  profited  thereby,    (Larividre  vs.  Arseijault  et  al^  Cf)...  2%f 


»  if*. 
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LlnOH :— Thf  ^roof  jhfrpof,  In  the  rwii  of*  miifor,  riwd'not.  Im  poiitiTr,  but  may  be 
^  (IMuccd  from  the  oircuntHtanceii  connected  with  the  tranMction.    (Do.)..  320 

:— The  facf  that  the  ia)e  was  made  only  ft  (ew  months  before  m^jorltj,  and  *' 
thiit  tjlie  minor  ad^ntniHtered  .his  owaftflTain  generftlljr,  is  not  sufficient  te 

blithe  action  fqfre^cisiop.    (f)o.) , jjo 

!— The  rent*,  iMiies  and  profits  are  dile  to  the  minor  tKiva  the  date  of  the 

' "  230 


ipifrumeDt  attacked.  '  (Do.). 
:— th(>  mino  ■  is  not  bound  }o  reimburse  more  tbftn  the  i»«;<«nf ««  nieutain* 
(Do.). 


\ 


tl. 


-IjJW  Jul  |Y  TKIAL. 


320 


Lns^R  AND  I«BBHici:- -An  Action  In  ejeelm<>tft  will  (ie  against  a  tenant,  on  failure 
,,  /  10  pay  (ine  month's  rent,  where  such  rent  is  paynhle  monthly.    (Quintal 

No»ion,  G.p.) ..,, ....,..,.;. 

Malioioi's  PiiosicuTijt»N  :-y^'iV/«  Dahaoih. 


% 


... .        promissory  note  signed  l>y  a  married  woman  itpar(i  de  bient,  M 
curitr  for  her  hufband's  debt,  is  absolutely  null  and  void,    (^ihearer  vs.  ^V"- 

ompain  and  ux,  8.C.) ,, 41^' 

lelling  game  in  apibllc   market,  at  a  period   prohibited  by  tbe  game  \,  ' 
aws,  binds  her  husband  fur  the  penalty  imiiosed  for  ;^«ch  an  offence, 
iind  this  notwithstanding  he  be  absent  from  the  ooiintry  at  the  tipe. 

(Keoina,  on  the  complaint  of  (Jampbell,  vs.  O'Donnghue,  S._.C.) 104 

:— J'li/f  Salk  of  r«al  estate.  "% 

:-*rhe  adultery  of  a,  during  mnrriagJ*,  cannot  Im*  ideaded  by  the  heir         ' 
'■mt^^  "•' -^  "^  *  deceased  husband,  in  bar  of  her  rights  in  the  community,  whew 
yj'*'     ,.      no  steps  Were  taken  by  the  husband  during  his  lifetinte  to  hiiire  luch      .« 

rights  deoiar^d  forfeitiid.    (Gadbois  vs.  IJonnwr  dit  Plante,  S.  0.) 25T, 

■  The  absence  of  the  wife,  for  legitimate  cause,  from  the  matrimonial  domi- 
cile, will  not  deprive  he^of  her  matrimonial  fights  aftfr  the  death  of  her   - 
husband,  and  the  fact  that  the  husband  lived  in  concubinage  in  his  own 

house  fsa  legitimate  cause  for  ao  absenting  herself    (Do.) 257 

Minor  can  raise  the  question  of  want  oPms^istance  of  a  Tutor  or  Curator,  by  Perqjnp- 

~  '  (Qrunip  vs.  Middlemiss,  Si.  C.) 48 

^ — i-i  ,,;■■■     ':        ]  '     -         "   '    ■  I 


\ 


tory  Exception  ifn  droit. 


II 
■I 
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:—VideBknK  Stock 

.•—  "     LESION. 

MONTRiAL,  City  or:— A  bye-law  prohibiting  the  fale  of   fresh  provisions  on  any 
Street,  lane,  square,  or  Other  public. places,  in  the, city,  Other  than  one" 
of  the  public  markets,  does  not  apply  to  tbe  sale  of  fresh  provisions  in  a  7 
shop.   (Exparte  Daigle,  for  fr^ftrori,  and  John 'P.  HextoiY.  Esq.,  Recorder, 
and  the  May^r,  Aldermen  and  Citizens  of  the  (Jity  of  Montreal,  Prosecu- 
tors, S.O.) ..^........, .". \^...: 224 

*'       :— The  Corporation  fs  liable  for  damages  caused  to  the  occupatit  of  a^house      * 
within  the  limits  of  the  city  by  the  tlow  of  water  back  from  a  city 
drain  into  the  cellar  of  sIfM  house  through  a  drain  connecting  said  cellar 
•^  Ivith  said  city  drain,  where  such  back  flow  ia  caused-by  obstructiorts 

in  tbe  city  drains ;  and  such,  damages  will  bear  interest  from  tbe  date 
of  judgment.    (Walsh  vs.  The  Mayor,  Aldermdd  and  .Citizens  of  the*^ 

city  of  Montreal,  S.  C.)....;;.,..... .'...,..., , ,..r.-.,.....  335 

"  '•        :—  Vide  As»8»8Mi»iTS.  "  ■*'- 

MoNTRiAi.  IIarbocr  :— The  Statute  16  Viit,  ch.  W,  extending  the  jurisdiction  of  the 

Harbour  Coittmissipners  westward  to  the  Little  River  St.  Pierre,  and     ;., 
'  »>     giving  them  "  the  "control  and  management"  of  the  barbour  {Jtroperty 

"'  within 'the  limitp  specified,  does  not  thereby  vest  in  Such  comritittion- 
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'  '^\    .■■'■■■  "»'"''■■. 

'Jl  "kk    .*'''•  Of  property  en.bllDR  th«m  to  brinr  r>eUtorr  •clioni  .«i„.t''""" 
H»H  et  •!.,  and  Do.  vi.  LyniM  et »!..  8.  C.),.  •  '  """""n"  »•• 


Uvn,ar^  '"-nWc.1  co„„cn.  cnnot  «„.«"«,« :,a.,d.  .r:H«„e«  pro„„.,or. 
wUhln  the  r   uri»lii>t!nn  •-  i.-  -«m  #.^  ..^-  ™  Froprieton 


uttuuirithin  their  juH;;;ii;.ro;7o"Te7:idT;.;/„r^^^^^^^^ 

.   by  wch  council,  to  tb«  lowe.t  bidder,  onfil  oJu^J^l     V! 
obUined  .gal„,t  ,uch  proprietor,  for  Be  WrkTne  b^-^  „«^"^  *" 

,      „.  tton  of  the  Parlih  of  at.  Bphreni  d' Upton,  K«Bpo„dent,  o;  B  )'  "  jj* . 

verbal  by  contrnct  to  tlie  lowest-bidder,  whVre  tKe  work  wm  to  hT^fnt 

-*  ;-  Aa  Mtion  b  the  n.tui*  of  an  ort,«,  «/^«,o/„  »„  Imve  U^dn  d.«u  J  rl! 

v«*  .       ^  '"     '•" ''  '"  '"'='•  "'*«•' ""«»  '•  ""'  P«'P«'  «»^Sy     (Do  ) 

N«t,c.orP„o™V:-Wbereo„^^^^ 

.     the  party  pleading  the  want  thereof  need  not  fyte  tb*  iiiiiH..i.  wL       J 

OrrourtM  a fikyannuler  .-In  default  of  proof, 'that  the  rnl7.  "o7'pn.iice"of  "ihi 

„    «up<|ri?r  Court  prepared  aftrf"aigned  oo  the  17th  DecemSTieJ)  hir. 

-      vbeen  registered^  the  district  of  OAsp*.  the  Uourt  heret^il  n^'a't^ 

.  .    mh..n,le.  to    any  .et  done  within    Ihat    district   ^M^Sn;'^^''^ 

I  S»^  -    McCrafceu,  and  McCraken,  Opposant,  8.  0.) ^"^  "' 

|^Vo-y«  ^*co««n.r  Is  not ^      ,     ^,Hf.the  »*4nin:;;;i";i^;;;;; 

OI.P68ITI01I  a^«  Arf,v»'aC«to»  writ  of-ve^itUiexiiZHi^^'Znii"^^ 

fnTno'^J"?  "  '^"""  "'•''"'  j'«.«*nce  ^f  i>,.i^,iir.t.th^  ime  o7slu 

~T'       -F;Jt^in.ti:?«?f  ''r'''  """^^  %  the%ppo.ftion.    (LoTeilVs 
ronUine,aod8t.Amand,  Opposant,  C.  ^.,....^.... »"«»«"  ^s. 

A  >»  «  *««.>, .—A -party  Qrling  8«n«  Wpeatedly.'forthe.  mere'nnr" 
pose  of  retarding  the  sale  of  goods  seizedVis  liaL  to  impSen^ 
^r^conte^pt  of  Court.    (Thon|«  v^  P^piV,  and  Pepin  fiSSp^nt, 


7 


329 


6» 
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'254 


154 


71 


e.  0.).., 


-^ 


'a*'^*""*  ■*'•■■**••*'"• 


-tf- 


Aju^ment,  rendered  in  ..^catf&n,  accompanied  by  a  deposit  of  ttl  di,' 
bursem^nta  merelr^  tA  Plaintiff  ,ince  the  «turn,' ta  a  sutcient' 
comjhance  with  th^Srms  of  the  st^n  th.tbehalf ;  knd  the  Su 

Z  rl'"  '"  «  *  T^"^  »9*,beSron  the  Pl.inti'ff  or  his  attonTey 
(eautoierTB.  Marcband,C.  C.).. .1*^91^. "»i«™By. 

«,"    ■"    :— VirfePiBuc^TiAK.  '    •  ~      *  ', •—•••.•........... 

^Pl«K.m.P:-TM  peiaff  for  „non.regi.tration  of  arti^^ot  «S  5So«red 

?^  •'^*."'''»'*t«  «»>"<»  ^-tated  to  hare  been  cols  „^^^ 
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X  IMDIX    TU    i'RIMCIPAI.  MATtlftH. 

PABMiMHif  :—  Th« pnyroisat of  « JiidgmMiii bi^wMUnPUMin<T«,  rontiomiuHl Jatntljr 
and  ■ereralljrfur  th«  i»»ynir«||p^HHB||blg<o*lly  by  '(Ai^piutilMr 

I'Ayioffr  eiiuret  to  th«  ' 'JtlBBBi|M  ^  *"*^^  ^'^  'l***^ 

llitt  {Mirtj  imyliig  ritruuim|miSMP9Him«at  Although  Im  be  lubro- 
Kiit«d  In  Ua  riKhtK  o4Nf|rff^l>IMntltr.  (L«duo  v«.  Turcot  at  al ,  and 
Lagkndit  and  vir,  t)p{NlMta,  and  Turcot  and  viV,  Intamnhig  Vartiaa, 

CO.).... •.,,.....•• ' • «^ •» 

f  :— 1'artilera  who  I*?*  fyl«4  »  cartiflcata  of  partncpblp  continua  llabla 
after  a  diMotutiffffi  if  lli»y  bavv  omiitad  to  fyia  un<i|)M^y|»rtncrabip 
ftctaCertillcatt^dlMolutton.  (Murpliy  'i»-''pl0MHKl9^-----mfJ^_g^'\ 
Patimt  1— In  an  action  AM-'infringemcnt  of,  (f  H  ba  prw^  thaUMh  artlfla  pataftteT-  "^  I 
WM  in  puMlcuila  or  on  aale  In  tha  I'lP^inca  with  UV  conlsnt  of  Ibo 
i'tttentre,  <^4fa  tima  of  the  application  for  the  i'uUnt,  tha  plaintiff 
cannot   Mmjft.      (Kernlar,  Apiwllant,  and  HeRUcbain|a,    Uatpondeat, 

'    »!•  U»/vW'" -H ^ '^^ »» 

^jiAfct* :—  Vi<U  lyRf^fiuMnv 

H   !—    "   TSouttiLi^va  youNcitr 
I'iilMPl'loM  <r*n«<«i<^iil  no/be  granted  of  an  oppoiltion  to  a  ratWeation  of  title. 

(Kx  pi»ty^nba»Mon,  and  Pollociotitl.,  Up|H)«an(«,  H'.' U.) ».^..  .^  154 

<'    '.-^l\\  eifMi  of;  co8t«  are' in  the  discretion  of.  tha  Court.    (Oe  Bteurjr  vi. 

•  ^        Oai^hier,  and  I'arlKjpefeniJant  jiar  r4priM  (fintune*,  H,  .V.) 3;W 

if    :— \Vh«j  one  of  thu  direndnnta  dlea  during  the  (tendency  of  a  ault,  tha 

time  for  ^n>niptiott|  dye*  not  run  during  the  3  iMntha  and  40  day« 

iilluwod  the  tieira  w  dolibaratf,  and  on  the  death  of  one  of  aereral 

"  Del'effllantH,  the  mandator  bia  attorney  ,a</  Hum  c^aaea.    (Hacka/ at 

;  al.  v».  Oorrard  at  U.,  S.  0.); a..... « «♦*..... ,^»  331 

PIWIT0b1(  A-«TioA^M|winot  be  maldlRined  iwtween  neSghbouring  proprietora,  the  li- 
>    niita  of  wliow)  Ijnda  iiiAra,  not  been  deU^rttiined  by  fixed  boundarleitj 

"  (TballarbvurColuniiiaioiDllft  vs.  Hairjbtal.,S.O.) 155 

\        PRACTica:— In  the  case  of  an  inscrfptioa-jfor  thv!,adduction  of  ^Tldenca  and  bearing 
on  the,  merits  at  the  same  time.'/  notice,j«l'  eight  daya„iB  necessary. 

,^  .    "  (Shuter  TS.  UuyonditLemqine,  4,0.)..^*....itUf ^r-to;— '■** 

*'         •'    ;~Ifnotice  be  given  by  tlje  same  ^arty  for  the  saBf^^^jr,  of  two' motions 

ia  the  same  cause,  and'>tba|te||  argi^tJie  taken  eil  dilib^rf,  th%  second 

.     .     will  be  recei ved'fcnd  fykd,  tMj^  aitjiifent  may  ba^roceeiled  wfth  after 

,-  the  first  is  disposed  of.    (Beajpltld  et  al.  vs.  Wljcelcr,  S.  C.) ,. 34 

'■•       «    :-rK/rf#S4iHiB  ArbIt.         .vtVl*    V  :,  •        „  >  "fc^       ■«■ 

""%-"    MuioB.  -•■■■       Jfttt' ■'■■■.      ■     ^-        ■-.     ..Jtih'"'- 

I  <)    ;— It  is  sp  competent  for  a  judg^preSmng  at  A'nfulMjp^ 

,),^<\         »    .to  set  aside  inaoriptlon  and  alloW^the  Defendant io  (tlMd.    (Haciijunara  . 

•   .  "     ',.     vs.  Meagher,  S.  0.) (,,..-••- ;..,.v.t...*........™^gj|^. ^y. 

■     -'.    «    :- «  vNotiCBorPgotiar:-  '"  "■•    .■  -      * '  -jjA;  -^S'- ■'./  'T^'    ^      . 

•"■■  ■  ■fi*'     5—^    'fetTBAITlAjlirAOBB.    .^         -      VA     „    ,        ||B[:  ''jf  '      *  '  ,  '^ 

r  ..»     '  -    V*  "^t— ^  epeSal,  iceiHic»tioo"By  a  pe&iiaant  to««HR  a^Vr  of  a  Plaintlflr     ,, 
i8'irti1|ulariViid  the  special  i^ttArthereirf^pn  be  (^ted  on  moti«B  ' 
^^tfjbe  Platatiff  to  that  effect,  wh<k«  such  spei&ll- i«Mter  could  have  baan    ' 

\'^,-\     ''^'^T-^Vide  OpvoBiiloii -A jm^  '  "  °  «      „ 

"  '■>""•:. I- ^.     ;"    :--A  substitution  of  attorife^a  will :Oot  be  granted,  unless  there^lw  •  fall,y_ 
„  "^'^^^ ,; '       ""  revocailon  of  the 'authority  of  Uie  attorney  bf  record.    (Mann  et  al.  vs. 

„     V,  '^     Lamb«^8.0.)...?"...^. i.... "•••■•• <""•■■ ,• -■■    *• 

>  ~.  "    -.—  Vide  OppoiliioH  A  JvaKUKHT.  *  >„  ;        ,  ..      - 

;.:v ■••«>■»  ■'  :■•■      -  ^-.    -     '  '"■■'■  •'   •  • 

..  ■  -^     ■'   ■^":-:-"--     •     --■'  /     ■■■■■'    '■:       :.  .• 
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INDIX   TO  ParNOIPAf.   MATtKBII. 


PtAOTioa:— 1'<<^  RxoRPTioM. 

*       t*-ln  A  coiitM^  oaiiw  mn  Inieriptlon  for  #wf«*/»  oa  thu  lit  of  Iftrch  for 
.  V         ■-*'\  **^  ^^^  **f  *•>«  Mm«  month,  and  without  itny  nolle*,  Is  l>*<i,  mad  will 

#  '       A^**'  •■'"**  ""  «»»o»<«"».    (WhUn«y  »•.  H«di>«ux,  aad  DutrlMC  at  •!.,  T. 

*  'IP-,*"'  ''•' ••'••" «!. 138 

I,  >   *       t— Hi»SnMMOHi,Mnric*or. 

V       s—  "    I'fmiWrTioN  D'lwdTAinm.  :sf    '  ^ 

\   ^'  "^        »—     "     OoKTIf^lllTII  TAII  (JoBPB,  W  » 

«         !-.    «      KxPWITiA  '        ^  I 

,    v,«      "       ;— J*    Oi'i'oiiTioM  (I/m  .f  ,(n»itt/^r.   '        \  ft 

-•^i         •'       1^%  Ttu*»-Lm.  .■     '■ 

«^  "    .  :—  "    WiTKit^^   ,  •     ,  '  / 

,     PmmwpTiom  of  6  years  dona  not  apply  to  an  action  for  money  lent  b«twoeo  lUUtlat 

„, JL '  *•'<»  •I*  no*  tradera.    (Avuclin  v»,  Mongcau,  U.(Jl||||^ a« 

',       ••  of  0  yenrti  applies  to  an  action  for  goods  sold  and  delireiM  between  par- 

,  <' tiea  wk)  are  traders.    CMols<)n  et  al.  vs.  Walmsley,  O.C.).. 34 

,      r  of  ejfei%  under  Statute  of  Liinitiitions,  la  Interrupted  by  iiMtialpaymenU 

„     i  toaccouBit  withijftthe  faul  |)eriod.    (Benjamin  et  al.  vs.  Ducheinay  and 

,         ,  •">!   0     C.) , ,gj 

^wylumo  Cmoitob,  holding  collUcrfcl,  jecurity,    wiil  only  be  eollocated   condl- 

'    rSt'^'  "'"''  ""'"  "  *■"''*  woertained   how  much  lie  will   r«ali/.« 

,         ,    tVoBafcuch  security,    tlie   tto^ral  crcdilors,  or  those  next  in  rank,  will 

**         '^^  be  iaB|d  to  receive  Ihe  msneys  subject  to  distribution,  on  givloff  se- 

<^  oHk       '«"<f'<r^ij«*'«"nd  in  c|^ie  of  necessity.    (I)outrc  vs.  Green,  and  Klvldge, 

■'■*'■'«         Opposabt^U.) .^ ^. , ^ ,lj2 

PXOHISSORV  NoTH  =—*lflH^>  ""■«(>  WoMAN. 

.  "  j^  **    !— ^o  a9tlpip%n7p«yiibI||M  demand  by  a  Lower  Canada  debtor  to  a  foreign 

If  -_,     "editor,  a  i.revioifM|tond  need  not  be  proved,  and  the  amount  thereof 

will  be  recovered  wiPcosts,  notwithsUnding  a  tender  of  such  amount 

x.A.  .  with  plea.    (Sliutcretal.  vs.  Paiton  et  al.,  C.  C.)...'. , i^ 

*    ;--In  action  on,  against  endorser,  <ta  enroneous  allegation  In  declaration  aa 
•  *»  «'»'e  0'  note  and  its  maturity  and  protest  will  not  be  covered  by  a' 
,  .  8ubBequ«nt  allegationjof  tWjpromise  of  the  endorser  afiep  protest  to  pay 

'«         \        Y.tiieamou»tofibenototothiPlai..tMr,andademiirrcrto8uchadecl»ra- 
„.  '.'*  lion  is  weft  faundcd.    (Helliwell  vs.  Mullin,  8.  C.) _ K 

'  -    s    *  "    JT-Oiven  as  an  indemnity  for  becoming  security  for  a  third  pilrty,  at  the 

J^      B*  »     •  "request  of  the  maker,  is  valid,  and  may  be  sued  on  so  soon  as  the  holder 
bi^'y   '  .  „       is  troubled,  and  before  paying  the  debt  for  which  he  became  lecuritr 

*:  "  ,,  (Perry  vs.  Milne,  a.  0.) ^ ; '    jjj 

^  «    ,_xhe  retirement  of  a,  before  maturity,  by  a  prior  endorwr,  does  not 

**    :  -       ,      discharge  a  subseqW^endorser  as  against  a  bbnUfide  holder  for  value,  If 

'  '  V       .:^*^  **■  "*>  real  payment,  but  a  mere  exchange  of  securities,  with 

♦,  ezpiesa  retenUon  of  thfcjiablllly  of  the  parlies  to  the  note.    (Bull  vi 

V  .         Cuvillier  et  al.,  8.  C.) ,,^ Uj 

V         "":*-*'•*  NoTiOB  o»  Protw^.  5- ;,  •-.  ■•■;■■"..;'   '■.  •■;■,■ 

^     "    5-aiTen  fora  bet  of-«8«^  rMpecting  the  resiH  of  a^^^  It  illegal, 

null  and  void,  at  least  as  regmrdg  the  payee;  YDufi«gne  vi.  Qoiv^^    -' 

-  mont,  C.  0.),.....;. ;...:;... -„^ •  •  ^^ 

P«9T«8T:— Fi*NoTtc«OfProtestl  ;^  s  },  ,         -,         ^ 

P«0»|IP»OTARV:— F#/#  JUDOMJIHT.    •  .  „,- *  f  '  Wk 

■    j  "■■"--',  '  '  •  '  ■""  ' 
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MPMX  TO  f^lUClfAh  MATTIM,  ■#..■,-; 

*♦"  ■  '       -      ■  ^'  ''' 

Rmmtmtioii  .-.Whfft.  two  .lerdt  .r*  pr»t#oto«t  »l  III*  Mm*  iMn*,  nffbcilBg  Um  i*m/*** 
nrop«ri7.  ib«  ..I.IMI  oa«  In  dtto  ought  lo  l>«  ngitumt  Ani,  .nrf  iho  m^n 
run  of  ih«o(h«r  btlng  ,nt»nH  m4  numlwrvd  ,,r«.|„u,|,  toiurh  oMMt 
dMd  will  not  cunfbr  prioril/  of  morlgig*  or  pri*ll*(«  to  ik«  ptai.dlM  of 

■u«h  old«i(  .it».|     ((Jrenl»r  .*  CUumont,  0.0) ..V7  ..."        TH 

Rm  i-Prl»lUK«  '•"f.  'ii.'nd.  for  t|,«  »h<>l«  i«na  of  th«  ItMo,  whtiUn  du«  or  to  seeru*' 
mid  wimiber  Ihv  I«m*  b«  nolMrl*!  or  »<m»  tftng  frtvf,  (|to|l  yg  Coalln' 
»ad  HincrnOM,  ()|>|KMMnl,  M.  t;  ) ,^... J^^ 

Hlf  LlfATION  :-  Vidt  I'NAiriei.  - 

)UTiiAiTi.i«i.*nM:~ln  •c^loo^.f,  lU  omiuion  to  lt«ta  In  th«  balllfPi  rtlura  mU. 
/yinf  Hit  Mrvico  of  the  writ  of  •iimnu.ni,  .nd  Iha  '•  „ffru  "  tt)«r«ln 
m»ntloo«d,  ih«  midrnco  .*  domlrile  of  the  IwllitT,  or  ih«  donlrtl* 
ll.e  iinin...,,  ,iiru«ta«  «iul  v.„i/.,^,  «f  Ui«  p.rioM  who  Mcomu.ni«d' 
him  M  hUi  rrr,.r,,  i»  r»i.»|  t„  (|,«  IM.InUri  demand,  and  tnch  omlf. 
iil»n»  mnjr  »m>  |.|i>iiil4>d  in  mi  MctUm  #k  rrtmil  %i.riy<,r,  »a  >«,/,  nhA 
V  .  not  mrreljr  by  |ir«|lmlDiiry  ••«<«piloii«  .1  /«/,«•«.#.  (Dmitrrciia  »«  Tol. 
Ivtlc,  g.U.) , ^ 

RoAO  Dl■T)n^-Klrfr  MtTi»fcip« Tmh. — ^.2:.^  _■„  ^^_ ^„^ 

RrtBior  PM0Ticii:-»'i7..<l|.potiTioM<>/«'r'i»»iM/«'r.  ' 

Niiwi,  luffun-d  to  rtmnln  iimirUMi  ..n  f,„  „,ar«  th«n  two  moilIlM),'  (waMt  to  niii 

(HcbolflWI.I  dt  al.  vt.  Huddrii  «t  al.,  H.  C.) .,.., 

Saiiii  AHii»T:-.An  itflidKVit  for,  HtitlInK  the  lnd<»l>ti>dnr»i  of  thr  Defendant  to  bfc 
"  for  tfoo.l«,  wiirPt  and   nnr<hundi/.eii,  by  (h«-   taid  VUintilTi    theh  mA 
there  mid  In^foro  that  time  Hold   and  d«liirerrd,   m  will  ap)>ear  by  tlie 
"^  Hccoiint  thereof  to  be  fyled  In  thi*  caiii*,'  It  Iniiuffleient,  inafmuch  at 

II  doe*   not   iliilc  the  »nlc   and   drJivfry  wall   to   Ilk*    lte/tnil>tnt  ;  and 
the  omiiitlun  ie  not  cured  by  the  declaration  in  the  amilaviuhat  it  ll  tb« 

Defendant  who  li  Indebted.    (IWiilield  et  al.  vi,  WheekVH,  0.)..;. 

:— A  motion  lo  qiiAHh,  made  on  the  fourth  juridical  day  of  the  tenn  •fter  tho 

»,  return  of  the  writ,  it  In  time.    (I)o.) ^ ..,.,„;. 

"    :-An  affidavit  for,  not  •lleging  that  the  work  wae  doiie  "ai  thi  rtiiueit'of 
.    ,.      ">e  Dolendani,"  but  alleging  an  acknowledgment  of  the  debt  by  promii- 
eory  note,  |g  euftlcicnt.    (Maonanmra^ve.  Meagher,  H.  C). ..,.'......... .»..;,.. 

.  ".      "Aerjudgment,  cannot  be  iieued  Into ^Upper  Caoada.    (McKeniiie  •»  aiV 

vi.  Douglas,  and  Browo  et  al.,  T.  H,  8.  0.) ^ ;;  .^^ 

S*w«  CoMBHVAToiHu  .-The  right  of,  Jn  rirtne  of  the  177|A  Art.  of  the  Cuito^"^ 
Parii,  was  not  aboliihed  by  the  Htatute  regulating  the  lu««  pf  atticfcr 
mi-ntii  before  judgment,    (htduc  v«.  Tourigny,  B.  U.) '. 

Sale,  omniwHi  Aonorum. —  KiV/tflNHOLVBHCT."  • 
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:— Where  a  purchaser  at  an  auction  refuses  to  pay,  in  compliance  wiib  the 
conditions  of  sale,  the  goods,  after  notice  to  him,  may  be  rasold,  and  m 
action  will  lie  against  him  for  the  dltTerenoe  bfttween  the  price  of  tb«  fint 
and  second  sale,  together  witli  all  tb^  dotuand  obwrgei  thereby  incurred. 

(Maxhanictal.  vs.  Hiafford,  8.  0.)..Jl.......... 105 

ol  real  esUte,  situate  in  Lower  Canada,  by  a  married  woman  abroad  needs 
the  express  aathorizatlon  of  her  husbandT,  although  the  deed  of  con- 
veyance be  sufficient  according  to  the  law*  of  her  then  domicile,  and  such  * 

•^   deed,  without  the  express. authoriMtion  of  tbelbusbaod,  is  abtolntaly 
null.    (Lariolette,  Appellant^  and  Martin/ Respondent,  Q.B.) 2U 

:—  Vid*  LtsioM. 

of  real  estete,  in  consideration  of  a  rent*  viafht^  \t  (ubjeet  to  the  msm   ' 
incidents  as  a  donation  on^reiun,  and,  where  the  deed  s^cifiea  that  the 
purchaser  shall  not  have  power  to  hypothecate,  without  the  expmt 
consent  of  the  vendor,  and,  notwithsUnding,  the  purdutMr  doea  |w>     '  . 


•s 


# 


It's,  &/'         '       '  *  '  ■'/  /}  '  r    ■ 

,  ,  iBOaX  to  V«|NCII>AI,   MATTtW.      '  .  ^M 

|l«rtfc*Mto  »b*  AjMSfW^M  u  of  na  ttall  .,.i„.,  ,k.      ...  '**■ 

ft««  tb.  ..*„«,  af  th.  M«,I.  .,  ,h.  ,i„,.  „,  ,h,  cumnlir^ih^ofh  5    ^  ^ 

Sru  w"  '•';  ""•"  "• •"•  •""•  '^  •^-'-  -M  I^SWU 

{'i*9*f^*»ruvrormU»rart,U.V.) H'-niwiBfu. 

"        J—    M    PaoMMWoiir  Niiri.  "^ 

-       fW  gM«  :_»^,l.H,  fi.r,  i«  loo  Ul..  whtn  nolle.  .h.m,f  |»  .(,,»  «fu,  „..         ^ 

^  •». 'p»«r*«iilngP«rtlM,  0.  0.) ••»«iounf« 

and  Floating  Miori4tt  CoBp.n/,  8.  «.)....,.« »«»»««iig 

8.,»«.T.o.  o,  OMT. :  cuu.  or,  ,a .  contract  of  «.„..«..  i^tw^":;!'.;,;:.; '"  . 

eo««««.,n  A.,«,,  canaot  .«mpt  ll,«  bM.bMd  from  ll.bili.jr  for  tl«  d,bU 

i^  wrf,  when,    he  bM  filed  .o  «,ke  ^,»  ,u,,„t„,j,  J.^o      olrtr       *-^ 

8womuAtio»,^IV.i.O«*N„  T«i,«t  lUiiWAY  (Jo«H*iiT  or  0«*o*""""" "^"^'  *"  • 

Hi-WiAiinxi-Kird^AMmiiirr..  ^'        ^  '*"*• 

Brmrvovn  L.<,„om  ;-The  »,lu«  of.  Mild  to  tr.»ell»„  .ojourniog  \„  «  hotel  l.  r.«„^ 

er.bU  *«>««,.,.    (Mercior  «.  Brlllon,  l).  0  )   .  '         °"**  ,„ 

ai>W0«:^rTl5*  of,  „*y  b,  r.g.lljr  ,fl^cfd,  by  d.li.ering  th.  orlgl«ri  wrtLl',^ 
n  .uch  e«e  th«   ,*t«rn  of  ,*r*i«  m.d.  on  «  rf«;,/.V,arvigTnll    ot 
'  ■•'  ^°^i"1  d.ted  «6«,«*n</v  io  the  «lleg.d  -rrl^,  .nd^r.  'cop, 

i/u t'cT  """'' '"'^' 'v""'*^'-'-  <'»'«« •»••'•  '.lis 

•     '     '     '* ...•§..,.,,,,,,• .|V.,. ,,,,  t»ui       ■  ■■'^ 

'~i*n.  "''  "*'*'*^«»  *»  ""r  "f  tte  bftlllA  of  tho  Suwriw  oVurt  for 

»rkt,  b  good,  .nd  It  1^  not  necewary  to  .u.  out  two  origlmH  wrli 

TAcn  R»™-.j.pT       -,«  tJeoM.of.  Mregard.  momble.,  th.  Ie..or c„  f r«|. 

rr?„-*^!    ^  !;*•"•'".  "•  •"•*"''  '""  «"»  *•  '"r  time  Insinut.  .a  ^ 

*    -^"^  '«••'•«<«•«««««»•  property    l..«,d.     (Uurent  et  .L  vi    l"    . 
iwue^s.  C.> ,„„, ^^^ .  ^^ 

Tan  »AHi -.-Declaration  of,  in  the  Circuit  Court,  ma/)W|^lB»d  after  th-ilZ 
jf«d.y,,Ji.oa.th..naki„gth.«of.    (U^fOX^^^^ 

TIWWI  «.  not  ««lglM.  fh,m  a  Roman  Catholic,  after  notification  by  him.  by  l.tioi       '         ' 
^t       to  th.  cur,  of  hi.  pari.h.  that  he  withdraw,  fbom  th.  OhurS 

of  Rome.    (Crawl  rfc.  BrunwM,  C.  C.) '"'""'",„ 

■  rvfou,  whow  lutfUj  bu  not  b«n.  n^gister^d,  may  „everthele«  fyle  an  opp^'juia^^^ 

«    !—PiW«,BA»K  Stock,  '!"*X ' *." """ * IM     " 
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UiU^tJOT  i—The  ptbprictor  oF  land  enjoyed  by  another  en  mu/titit  has  not/bjt  law  a  . 
rirfit  of  action  to  Compel  ihfe  usunructoary  to  make  Bpeciftc  repairs  and  ao 
works  on  such  land,  or  in  default  to  pay  damages  ;  the  only  remedy  being 
^  ■  XYihK  tHdfehfahce  d'mu/ruit.    (McGinnis  ts,  Choquet,  S..C.)  •••• ••— '•    ^ 

ViCATiPN'.— I'lVfe  JuOOMBtlT.  -  ,  '      >• 

ygnbiTioHi  BxpowAS :— .Kk/c  Oppo81T1«N  i> /«  c/«  rf»Vroi>.  . 

Wioga:— rirf^TBOMiBSonv'iifoTK.  .^         ,    •  . 

.W>«iB8:— V7(/«  Sbamans  WAOitsi.  _,       "         'V 

Wabbanit  :  — Tbe  recital  in  a  deed  of,  indicating  the  motive  wjiich  prompted  the  exe- 
cuU^n  ofiho  died,,  will  not  control  J^he  engnKeme"'!  "hen  such  engage-" 
mei^  iff  general  and  more  extensive  than  tlic  limited  object  for  which  it  is 
^ujiposed  to  be  given,  and  therefore,  a  deed  of  warranty,  stating  that 
■  iMaurite  Cuyillier  jiropoaes  to  Aiarry  on  business  in  Montreal  and  else-  - 
where,  ajnd  that  to  enable  him  to  do  so,  arid  to  meet  the  engagements  of 
ft  firm  irt  liquidation  of  which  he  ^as  been  a  partner,  he  would  require 
blink  iiocommodation  ;  aiid  that  ihe  sureties  were  willing  to  become  bis 
gecjirity,  witJl  a  view  of  makiqg  the  Hank  perfectly  secure  With  res|)ect  to 
any  debts  then  du^,  or  which  might  thereafter  become  due  by  ^ia\  and 
)then  containing  an  agreement  by  the  sureties  to  become  liable  for ,»11  the  ^| 

-  present  ami  future  liabilities -of  the  said  Maurice  Cuvillier,%|H«tber  as      «.'^_:_ 
makers  endorser,  of  acceptor  of  negotiable  paper,  or  otherwise  howsoever,   ,_,  ,       . 
%ill  make  the  sureties  lrtei)ll»  for  de^ts  contractetfby  the  sitid  Maurice 
Cutiflipr^by  endorsing  or  pricuring  the  discount  of -negotiable  paflpr  in 
his  own  name  for  the  beilelit  of  a  firm'of  yhich  he  became  a  member  sub- 
<  Bequeo't  to  the  exccutio#of  the  deed  of  warranty.    (The  Bank  of  British 
-    T  ^     North  America,  Apj)ellant,  and  "Cuvillier  et  al.,  Respondents,  Q.  B.J...<..« 
WiLtt-^Tlic  want  iSt  express  mention  of   the  presence  of  the  witnesses,  at  the  time 
,        .!*.  of  the  reading"  of -thewill  to  the  testator,  does  not  involve  the  nullity 

^        '  -  of  the  will,  if  ,t|ie  fact  sufficiently  appear  by  tl»  general  expreasioM. 

'      "^  ,,8cd  therein.  Cl*>>h6etflx--V3.  Charrondit4?ucharme,  Si  CO../" — <>.  255 

WniiKBB :— A  rule  for  a  coifteqipt  against  %,  -ivho  basjiot  answered  a  mbj^na,  ad 

V  teitifimndum  will  not  lie,  unless'-proof  Ae  made'  by  affidavit  of  personal       , 
service,  tvirttr"  of    reasonable  ^exiienses,' and  of    wilful   disobediene* 
.'•^:      .(Sexton  v.9.B»stoo,  and  €gMi,  Intervening  £'arty,h-.  C.)....>........ 
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^eBleuri,  V8.  Gauthier,  d>  Furh/mndetesse  par  Rep.  d'inst* 

«fendere88e.par  reprise  d'lnstance  ajant  obtenu  une'  Bigle^pour  faire" 
linstance-en  cette  cause  p^rie  etp^nmeeet  I'action  «n«,,r«veod^ 
suite  de  la  disoonti^aationde  toute  proc^^ure  durant  uhe Vriode  de 
'  '*  *^«'»'"'?«»;  '^Poodit  M  de  I'audiUou  de  oetta  rAgle,  p^  la  pro-* 
dun  a^dav.t  dans  lequel  il  pr^tendait  qutf cette  supension  dVproc6d^s 
Tt ;  6mt  le  r&ultat  d'une  entente  entre  les  parties  entre  lesqu^lles  divers 
lers  avaient  eu  heu  pour  pai^nir  4  un  arrange^nenfc  Al'amiable,  Nonob-'  ' 
affidavit  produit  4 1'eneontre  de  celui  d«  demandeut,  la  C|ir  en  rendant 
ajent  d^dara  que  roctroi  des  frais  itait  discr^tionnaire  ^t  qu'en  oodb<J- 

a   pTI"*      °^"""J  """.""""  *"~'''  '''"'^««  P"»i«  P-W»t  ses  frais. 
C/. /ifo&«-/«on»  avoo^du  demandeur. 

maye  <fe  Fapin,  avocats  de  la  id^f^Ddeiesse  par  reprise  d^iostance.     ^         ^ 
I'll.  )  ■ 

^  • ■      .  I  ''  '    ■  .  ■'-■■. 

Ji?°  ^  J!^'"  thii  judgment  was  made  before  Mr.  Juitlce/BaditleT  but  meoted' .  ' 
ofPraetice— LVIII.  No.ll— pageW.  -  "    ^     , 


"  That  \y  the  death  of  saidT  Henry  Gcrrard,  the  n^ndat  <^f  V.  Otii 

Q.C.,  as  attorney ,.ef  said  Hfnry  Gerr^d  ceased,  ami' said  F.  OriffiQ  fj 

'  fore  incompetent  to  move  (as  he  seems  td  havcdone  in^this  cause)  for 

\  for  ptrem^tion  to  which'  i^ese  pre^ts  are  answer,    "fhi^  jbKPsaid  F 

Esquire,  knew  of  the  death  of  said  Henry  Gerrard.  Thb  is  swomtoyby 

davit  of  R;  Mackayhwe^o' annexed,  to  which  pli^intiffs  .refer  as  pari 

;  That>  moreover,  the  said  HenVy  Geraard  died  «»  aforesaid,  leaving'  h^ 

^abroad  out  pf  Canada,  and,  as  pli^ntifis  srei^formed,  a  will.;  thoiKh 

\they,  the  plaintifis,  have  never  been  able  to>  got  at,- or  s^  the^coqtenti 

i^O  plaintifia  know  exactly  who  ih^heirs  of  siiid  tiein^y  Ckrrard  were 

sjave  only  that4he  wife  of  John  I^Forsyth,  E  q^;  laying  in- England, 

spchr  heirs,  b6ing  ft  sister  of  said  late  Henr}^.,6crrar<^j  under  tiiese  circu 

I^aintiffs  ought  not  to  bo  blamed  for  not  knowjng  the  namM  of  all  t 

of  the  said  Henry  Gerrard,  q^  the  partict|lars/6f  h^s  will,  all  which  tl 

d^nts  surviving,  said  Henry  Gerrard  well  know,  and  ought  to  oome  f<n 

dolose.    That  bj[  law,  firom  and  after  the  decease  of  said  late  fieiir^ 

•  hill  heirs  had'a  time  or.«?«2at  to  deliberate  a^  to  accepting  or  repounDeii 

estate  and  succession,  said  tiqte  or  delai  bein^  at  least  three  months  foi 

in  rentory,  and  forty  days  afterwards  for  deliberating,  and  during  the 

'  m<  mths  'and  forty  days  'peremption  W|us  interruptedjfand  plaiptifb'  o 
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